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PETI TI ONER
Ganpat bhai Mahi j i bhai Sol ank
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State of Gujarat & O's

DATE OF JUDGVENT: 04/03/2008

BENCH
S.B. Sinha & V. S. Sirpurkar

JUDGVENT:
JUDGMENT

Cl VIL APPEAL NO. 1727 OF 2008
[Arising out of SLP (C) No. 3198 OF 2007]

S.B. SINHA, J.
Leave granted.

1. Vet her suppression of a material fact would entail allow ng of an
application for condonation of 2205 days delay in filing a review application
is the core question involved herein

2. Appel  ants were owners of various tracts of |lands situated in the town
of Vadodar a. 10,807 sq. meters-of land in survey Nos. 345, 347/1 and 267
i n Mazal apur were declared as surplus | and under the provisions of the
Urban Land Ceiling Act, 1976 (for (short "the Act") by the conpetent

aut hority. An appeal preferred thereagai nst was di sm ssed by an O der
dated 4.1.1988 by the appellate authority, stating;

"As di scussed above, no contention of the

appel l ant is acceptable and there is no reason to

interfere with the inpugned order passed by the

Conpetent Authority and therefore the follow ng

order is passed.

The appeal of the appellant is dismssed. The
i mpugned order dated 12/07/1984 passed by the
conpetent authority is confirmed

The injunction orders passed by this office is
vacat ed

The order be informed to the parties.”

3. Al contentions raised by the appellants were considered therein. It
was allowed to attain finality.

4. Notification under Section 10(3) of the Act was published in the
Oficial Gazette on 4.5.1989. A notification was al so i ssued under Section
10(5) thereof on 23.8.1989.

Al'l egedly, the directions contained therein were not conplied by the
appel | ant . Possessi on of the properties were said to have been taken over on
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20. 4. 1992. Surplus lands are said to have been allotted to nenbers of the
weaker sections as envi saged under Section 23 of the Act. Anot her round

of litigation was initiated by the appellant. Anot her appeal was said to have
been filed before the appellate authority in ternms of Section 33 of the Act in
the year 1995. The said appeal was entert ai ned. By a judgnment and order

dat ed 30. 3. 1995, 6224 sq. neters in Survey No. 267 only was decl ared as
surplus | and.

5. Respondent - State all eged that the Tribunal was not inforned about
the result of the earlier appeal and the said order dated 30.3.1995 was passed
ex-parte. Even the allottees were not given any notice. A Wit Petition was

preferred by one of the allottees before the H gh Court wherein a direction

was issued to allot himan alternate land. The State also filed a wit petition
t her eagai nst which was marked as SCA No. 100 of 1996. Appel lant is

said to have filed two civil suits in the years 1999 and 2001 in the Court of
G vil Judge, Senior Division, Vadodara being Cvil Suit No. 935 of 1999

and 190 of 2001 seeking injunction against the State fromtaki ng possession

of the l'ands. The application for interiminjunction was, however,

dismssed., In the said interimorder, allegedly a finding was recorded that

the appel'lant had suppressed naterial facts and msled the Court.

6. However, in the year 1999, the Act was repealed. On the basis thereof
purported statenment was nade by the Assistant Covernnent Pleader in

Special Civil Application No. 100 of 1996 withdrawing the said SCA No.

100 of 1996. The /Hi gh Court in its Order dated 15.6.1999 recorded;

"M . Dave, Ld. Counsel for the petitioner states that

in view of the Uban Land (Ceiling & Regul ation)

Repeal Act, 1999, the present petition does not

survi ve. Consequently the sameis di sposed of f

accordi ngly. Rul e discharged with no order-as to

costs. Ad-interimrelief vacated."

Thereafter notices were issued to the allottees for their eviction
Several correspondences passed between the appellant and the Authorities of
the State. Allegedly the Oder of the H gh Court dated 23.3.2000 was
accepted by the State. A stand was taken that the said order of the Hi gh
Court dated 15.6.1999 woul d not be chall enged.

7. Appel  ant sold the land to one D neshbai Chhotabhai Patel by a

regi stered deed of sale dated 20.5.2000. The said vendee agai n sold hal f of
the said land in favour of one Sanjay Kumar Manilal Patel on 25.1.2001.

Perm ssion was granted for construction of the buil dings.

8. The allottees, filed a wit petition before the H gh Court. The State
therein filed a counter affidavit accepting the order of the Tribunal dated
31.3.1995. However, after a few days, an application for recalling of the
sai d order dated 15.6.1999 was filed, whereupon a notice was issued.

9. By reason of a judgnent dated 11.10.2005, a learned Single Judge of
the H gh Court allowed the said application assigning cogent reason. A
Letters Patent Appeal preferred thereagai nst by the appell ant has been

di sm ssed by a Division Bench of the High Court by reason of the inpugned
judgment expressing its agreenent with the order passed by the |earned

Si ngl e Judge.

10. M. Aniruddha P. Mayee, the | earned counsel appearing on behal f of
the appellant urged that the H gh Court conmitted a serious error in passing
the i npugned judgments, by reason whereof not only 2205 days del ay has

been condoned, but a litigation is sought to be revived which would end in
futility having regard to the conduct of the State and the subsequent events
whi ch took after 15.6.1999.

11. Ms. Madhvi Divan, |earned counsel appearing on behal f of the
respondent on the other hand, urged that the appellant had commtted a fraud
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on the Court as it had suppressed the appellate order dated 4.1.1988 while
preferring another appeal after 11 years of the passing of the original order
dated 12.7.1984.

At no stage, the | earned counsel would submt, the appellant had

brought to the notice of the authorities of the State as also the H gh Court
that the Order dated 12.7.1984 had attained finality. It was, furthernore,
contended that the stand taken by the Assistant Governnent Pl eader was not
bi ndi ng upon the State as those cases where possession had al so been taken
over fromthe owner of the |land have explicitly been saved under the

provi sions of the 1999 Act.

12. St eps indi sputably had been taken under the provisions of the Act,
pursuant to the final order passed in the said proceeding as not only sone
| ands were declared to be surplus, an appeal preferred thereagai nst was

di smi ssed, possession had been taken over and even allotnments have been
made in favour of the nmenbers of the weaker sections of the Society.

We nmay notice that even possession of portions of |ands were handed
over to 15 persons.

If the State is correct in its submission that in that view of the matter,
the 1999 Act will have no application, indisputably, any wong concession
made by a counsel would not be binding upon the State.

In State of Haryana and Qthers Vs. M P. Mhla [(2007) 1 SCC 457],
it was hel d;
"25. The law as regards the effect of an adm ssion is
al so no |l onger res integra. VWereas a party nmay not be
permitted to resile fromhis admi'ssion at a subsequent
stage of the sanme proceedings, it is also trite that an
adm ssion nmade contrary to |aw shall not be binding on
the State.™

13. We are not oblivious of the fact that the authorities of the State have
nmade a conpl ete goof up with the situation. By its /action, it allowed
subsequent events to happen, viz. sales of the |ands have taken up
constructi ons have conme up, but the question which ari'ses for our

consideration is as to whether even in such a situation, this Court would

all ow a suppression of fact to prevail

It is nowa well settled principle that fraud vitiates all sol enm acts. | f
an order is obtained by reason of conmi ssion of fraud, even the principles of
natural justice are not required to be conplied with for settingaside the
sane.

In T. Vijendradas and Another Vs. M Subranmanian & Ot hers [2007
(12) SCALE 1], this Court held;
"21. \005\005 When a fraud is practiced on a court, the
sane is rendered a nullity. In a case of nullity, even
the principles of natural justice are not required to be
conplied with. [ Kendriya Vi dyal aya Sangat han and
O hers v. Ajay Kumar Das and Others (2002) 4 SCC
503 & A. Umarani v. Registrar, Cooperative societies
and OGthers (2004) 7 SCC 112-para 65]

22. Once it is held that by reason of conmi ssion of a
fraud, a decree is rendered to be void rendering al
subsequent proceedi ngs taken pursuant thereto al so
nullity, in our opinion, it would be wholly inequitable
to confer a benefit on a party, who is a beneficiary

t her eunder\ 005. . "
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14. The object and purport of a statute nust be given effect to. |If there is
a conflicting interest, the Court may adjust equities but under no

circunstance it should refuse to consider the nerit of the matter, when its
attention is drawn that suppression of material facts has taken place or

commi ssion of fraud on Court has been committed.

The courts, for the aforenentioned purpose nay have to consider the
respective rights of the parties. The State has a constitutiona
duty/obligation to conply with the principle of social justice as adunberated
under Section 23 of the Act and take the decision to their |ogical conclusion

15. The allottees have acquired a statutory right. Only because the State
was not aware of the factual position and/or the legal inplication of the 1999
Act which led to withdrawal of the wit petition fromthe Hi gh Court, the

same by itself may not be sufficient to deprive the allottees fromtheir |ega
right to hold the said | and.

16. An extra-ordinary situation of this nature woul d require an extra-
ordi nary order.

17. I'n the matter of passing an order of condonation of delay, we may
noti ce that the Court of Appeal in Smth Vs. Kvaerner Cenentation
Foundati ons Ltd (Bar Council intervening) [2006 3 All ER 593] condoned

the delay on the ground that the appellant therein had a human right to get
his |lis adjudicated before an i ndependent and inpartial tribunal and as the
Judge was biased, delay in preferring the appeal was condoned stating;

"41. The first criterion to be considered, (a), is the
interests of the administration of justice. These
would normal ly mlitate strongly agai nst an extension

of time as long as that soughtin this case. It is an
i mportant principle of the adm nistration of justice
that | egal process should be finite. To reopen this

case after a delay of four years plainly runs counter to
that principle. But this is a case where M. Smith has
been denied the right to which art 6 of the European
Convention for the Protection of Human Ri ghts and
Fundanent al Freedons 1950 (as set (out in Sch 1 to

the Human Rights Act 1998) entitled him\026 to a fair
hearing before an independent and inpartial tribunal
This, in our view, is the paranount consideration so

far as the adm nistration of justice is concerned.”

18. For the reasons, aforenentioned, we are of the opinion that the nerit

of the matter as also the question in regard to adjustnent of equities rmay be
consi dered by the Hi gh Court. W, for the foregoing in exercise of our
jurisdiction in Article 136 of the Constitution of India refuse to interfere with
the i npugned j udgnent.

The appeal is dismissed with costs. Counsel’s fee assessed at
Rs. 10, 000/ -




