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ACT:

Consol idation of Holdings-Appeal to State _Government- Power
to hear appeal delegated to officer-Decision of such
of ficer-Revision of decision by State  Governnent-Legality
of - Fundanmental rights-If infringed by illegal order of State
CGover nirent - East Punj ab Hol di ngs (Consol i dation and
Prevention of Fragmentation) Act, 1948 (Punj. 50 of 1948),
ss. 21 (4), 41 (1),42-Constitution of India, Art. 32.

HEADNOTE

Under the E. P. Holdings Consolidation and Prevention _of
Fragmentation) Act, 1948, a schene, for —consolidation of
holdings was franed for the petitioner’s village and a
repartition of the |lands was proposed. The petitioner
objected to the repartition and contended that ~ under the
schene he was entitled to retain his plots Nos. 635 and 636
and to get some nore | and adjacent to themin exchange for
ot her |l ands belonging to him This contention was rejected
by the Consolidation Oficer The petitioner filed an -appea

before the Settlement O ficer

540

but the appeal also failed. Against this the petitioner
filed an appeal before the State CGovernment under s. 21 (4)
of the Act, which was heard by Shri Brar, Assistant
Director, Consolidation, to whomthe power to hear such
appeals had been delegated under s. 41 (1). Shri  Brar
allowed the appeal and the petitioner becane entitled to
retain plots Nos. 635 and 636. Respondent No. 2 to whom
these plots had been given on repartition moved the State
CGovernment under s. 42 to revise the order nade by Shri

Brar, and the State Governnent set aside the order of Shri

Brar and restored that of the Consolidation O ficer. The
petitioner filed a wit petition in the Suprenme Court
challenging the order of the State Government contending
that wunder S. 42 it could not interfere with an order made
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by itself or by an officer exercising powers of the
CGovernment del egated to himunder s. 41 (1).

Held (per Das, Sarkar and Dayal, JJ.) that s. 42 did not
enmpower the State Government to interfere wth an order
passed by an officer to whomthe power to hear appeals filed
under s. 21 (4) had been delegated by it under s. 41 (1).

The words Il any order passed .... by an officer under this
Act, ins. 42 did not include an order passed by an officer
in exercise of powers delegated to himby the Governnent
under s. 41 (1). Section 21 (4) gives the power to the
CGovernment to hear appeals, and an order made in the
exerci se of that power, whether by the Governnent itself or
by its delegate, would be an order of the Government.
Section 42 was applicable to an order nade by a subordinate
of ficer exercising i ndependent powers under the Act.

Lakha Singh v. Director, Consolidation of Holdings, Punjab

A 1. R (1959) Punj. 157, disapproved.

The. inpugned order infringed the fundamental rights of the
petitioner and he was entitled to a wit or direction from
the Supreme Court. |If the order was allowed to stand the
petitioner woul'd be deprived of plots Nos. 635 and 636 which
were his property.

Per Kapur and H dayatullah, JJ.-The State Governnent had
jurisdiction to revise the order nmade by Shri Brar. Under
s. 42 the Governnent had over-all control —at all stages of
the Consolidation proceedings. An officer to whom powers
wer e del egated under s. 41, though exercising the powers of
the Government was still an officer of the State Governnent
and his order was subject to the power of revision under s.
42. The order nmade by Shri Brar under s. 21 (4) was an
order of repartition and was liable to be revised under s.
42.
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Lakha Singh v. Director, Consolidation of Holdings, ' Punjab
A 1. R (1959) Punj. 157, approved.
JUDGVENT:

ORIG NAL JURISDICTION : Wit Petition No. 77 of 1957.
Petition under Art. 32 of the Constitution of India for the
enf orcenent of Fundanental Rights.

Pritam Si ngh Safeer, for the petitioner

S. M Sikri, Advocate-General for the State of Punjab, N
S. Bindra and P. D. Menon, for the respondent No. 1.

N. S. Bindra and CGovind Saran Singh, for respondent No. 2.
1962. Cct ober 10. The Judgment of Das, Sarkar and Dayal,
JJ. was delivered by Sarkar, J. The judgnment of  Kapur. and
Hi dayatul l ah, JJ. was delivered by Kapur, J.

SARKAR, J.-This petition under Art. 32 of the Constitution
asks for a wit quashing an order purported to have been
made under s. 42 of the East Punjab Hol dings (Consolidation
and Prevention of Fragnentation) Act, 1948. It is said that
the order was entirely without jurisdiction and if allowed
to stand, it would deprive the petitioner of certain |ands
and so wongfully affect his fundanental rights under Part
11 of the Constitution.

The guestion raised by this petition depends on a
construction of certain provisions of the Act which we shal

| ater quote. A general idea of some of the purposes and
provisions of the Act will however be useful for deciding
that question and may be gi ven now.

Shortly put, one of the objects of the Act appears to be to
pool together the entire |lands held

542
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by different persons in a village and redistribute the sane
among themon a nore utilitarian basis in accordance with a
schene franed for the purpose. The final result that the
Act achieves is that instead of his original holding a
person is given some other holding. Section 14 gives the
State Government the power to declare by notification its
intention to frame a scheme for the consolidation of
hol di ngs in any area and thereupon to appoi nt a
Consolidation Oficer who is to prepare the schene. Section
19 provides for the publication of the draft schene prepared
by the Consolidation Oficer and for objections thereto
being made by the persons likely to be affected. It also
provides that the Consolidation Oficer wll subnmt the
schene with the objections and his suggestions with regard
to themto the Settlement Oficer and for republication of
the scheme with such amendnents as may have been nade.
Secti on 20 empowers the State Government to appoi nt
Sett | ement Oficers (Consolidation), in this j udgmnent
referred 'to as Settlenent Oficers. It further provides
that if no objections are received to the draft schenme when
first published or to the amended schenme when republished,
the Settlenent Oficer shall confirmthe scheme and if gay
objections are received, he may after considering the
obj ections, confirmthe scheme with or without nodification
It lastly provides that upon confirmation the schenme shal
be published again. /Sub-section (1) of s. 21 provides that
the Consolidation Oficer shall carry out a re-partition in
accordance w th the schenme as confirmed under s. 20. Sub-
section (2) provides that any  person aggrieved by the
repartition may file an objection before the  Consolidation-
Oficer. Sub-section (3) gives to the person aggrieved by
the order of the Consolidation Oficer made ~under ' subset.
(2), a right to file an appeal before the Settlement
Oficer. Sub-section (4) provides _that "any person
aggri eved by the order of t he Settl ement Oficer
(Consol i dation) under subsection (3) may within

543
sixty days of that order, appeal to the State Governnent."
Section 22 requires the Consolidation Oficer to prepare a
new record of rights giving effect to the repartition as
finally sanctioned under s. 21.
A schenme wunder the Act had been franed for vi Il age
Pal ri kalan where the petitioner held sone |ands, The
petitioner had no objection to the schene as such but he had
taken objection to the re-partition nmade under it by the
Consolidation Oficer on the ground that the repartition was
not in accordance with the schene. The petitioner contended
that wunder the scheme he was entitled to retain plots . Nos.
635 and 636 which originally belonged to himand to get sone
nore | and adjacent to themin exchange for other |ands/ held
by himin the village while under the repartition.-nade by
the Consolidation Oficer he was being deprived of '@ those
pl ots and was being given | ands el sewhere. Wth the nerits
of this and the rival contention we are not concerned in
this petition.
The petitioner’s contention was rej ected by t he
Consolidation Oficer and he filed an appeal under s. 21(3)
before the Settlenent O ficer but that appeal also failed.
The petitioner thereafter went up in appeal under s. 21(4)
agai nst the order of the Settlement Oficer.
Now, s. 21(4) provided for an appeal to the State Governnent
but the petitioner’s appeal was heard by Shri Br ar
Assistant Director, Consolidation of Holdings, Anbala to
whom the Governnment’s powers and functions concerning the
appeal had been del egated under s. 41 (1) which is in these
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terns :
S. 4-1(1) : "The State CGovernnent may for
the administration of this Act, appoint such
per sons as it thinks fit, and may by
notification delegate any of its powers or
functions under this Act to

544
any of its officers either by nane or desig-
nation."

Shri  Brar allowed the petitioner’s appeal. As a result of

his decision the petitioner became entitled to retain plots
Nos. 635 and 636 which he originally owned and Hari Singh
r espondent No. 2, to this petition who had on the
repartition been given by the Consolidation Oficer those
plots along wth sonme nore adjacent |ands, was to be
deprived of them Hari Singh being dissatisfied with the
order of Shri Brar noved the Governnent under s. 42 of the
Act and the inpugned order was thereupon nade. That order
set aside the order of Shri Brar and restored that of the
Consol i dation Oficer. As a result of this or der
therefore, the petitioner was to be deprived of plots Nos.
635 and 636.

It is now necessary to set-out s. 42 on the interpretation
of which this petition depends. That section was anended by
Act 27 of 1960 with retrospective effect and it 1is the

anmended section that has to be considered by us. The
amended section is in these terns
S. 42. "' The State CGovernment may at any

time for the purpose of satisfying itself as
to the legality or propriety  of any order

passed, schene prepared or confirned or
repartition made by any officer under this Act
call for and exam ne the records of any case

pendi ng before or di sposed of by such officer
and rmay pass such order in reference thereto
as it thinks fit."
The petitioner’'s contention is that an order which’/ can be
interfered with under s. 42 is an order passed under the Act
by any officer in his own right and not an order nade by the
CGovernment itself or by an officer exercising powers of the
CGover nent upon del egati on under s. 41 (1).

545
The question really is as to the neaning of the words "' any
order passed...... by any officer under this Act" in s. 42.

Do these words include an order passed by an officer in
exerci se of powers del egated to him by the Governnent under
s. 41 (1) ? W do not think, they do.

Now, there cannot be rmuch doubt that s. 42 nakes a
distinction between the Governnent and an officer, because
under it the Governnment is given power to interfere with an

order passed by an officer and, therefore, it <“does not
aut horise the Governnent to interfere with an order nmade by
itself. As we understood the | earned Advocate-General of

Punj ab, who appeared for the respondent State of Punjab,  he
conceded that position. He said that the Government could
no doubt have itself heard an appeal preferred under s. 21
(4) instead of getting it heard by an officer/ to whom it
del egated its power, and if it did so, then it could not
under s. 42 interfere with the order which it itself passed
in the appeal. W think that this is the correct position

and we wish to make it clear that we are not basing
ourselves on the concession made by the |earned Advocate-
CGeneral . W feel no doubt that an order passed by an
of ficer of the Government cannot be an order passed by the
CGovernment itself.
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The question then arises, when the Governnent delegates its
power, for exanple, to entertain and deci de an appeal under
s. 21 (4) to an officer and the officer pursuant to such
del egati on hears the appeal and rmakes an order, is the order
an order of the officer or of the Governnent ? W think it
must be the order of the Governnent. The order is nmade

under a statutory power. It is the statute which creates
that power. The power can, therefore, be exercised only in
terns of the statute and not otherwise. In this case the

power is created by s. 21 (4). That section gives the power
to the Governnment. it

546
would follow that an order made in exercise of that power
will be the order of the Governnment for no one el se has the

right under the statute to exercise the power. No doubt the
Act enabl es the Government to delegate its power but such a
power when del egated renmain,; the power of the Governnent,
for the Government can only delegate the power given to it
by the statute and cannot create an independent power in the
of ficer. - Wen the del egate exerci ses the power, he does so

for the Government. It is of interest to observe here that
Wlls, J., said in Huth v. Carke (1) that "'the word
del egate neans little nore than an agent". An agent of
course exercises no powers of his own but only the powers
of his principal. /Therefore, an order passed by an officer

on delegation to himunder s. 41 (1) of the power of the
CGovernment under s. 21 (4), is for the purposes of the Act
an order of the Governnent. |If it were not so and it were
to be held that the order had been made by ‘the officer
hi rsel f and was not an order of the Governnent-and of course
it had to be one or the other-then we would have ‘an order
nmade by a person on whomthe Act did not confer any power to
nmake it. That would be an inpossible situation. There can
be no order except as authorised by the Act. What is true
of s. 21 (4) would be true of all other provisions in the
Act conferring powers on the Governnent which can be
del egated to an officer under s. 41 (1). |If we are/wong in
the view that we have taken, then.in the case of ‘an / order
nmade by an officer as delegate of the Governnment’s power
under s. 21 (4) we would have an appeal entertained to and
deci ded by one who had no power hinself under the Act to do
either. Plainly, none of these things could be done.
Again, if an order passed by an officer to whoma power had
been 'delegated by the Governnent under s. 41(1) was  an
order passed by the officer then an order namde by an officer
to whom power under s. 42 had been del egated woul d* be an
or der

(1) L. R (1890) 25 Q B. D. 391.
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by an officer within the nmeaning of s. 42. That order would
then be liable to be interfered with by the Governnent under
s. 42 and if such interference is again not by the
CGovernment itself but by another officer as its delegate,
then in that way the process of interference mght be
repeated for ever. Obviously an interpretation |leading to
such, a; result cannot be correct. It is of some interest
to point out here that in the present case the order tinder
s. 42, that is, the inmpugned order had not been nade by the
CGovernment itself but by the Director, Consolidation of Hol-
di ngs, to whomthe CGovernnent’s power under that section had
been del egat ed.

It was however said by the | earned Advocate GCeneral that
this absurd result would not foll ow because power under s.
42 can be exercised only once in respect of the same order
We will assume that power can be exercised in respect of the
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sanme order only once. But even so it seenms to us that if
the order by a delegate officer is an order within s. 42,
then the power under that section can be exerci sed
repeat edl y. This will appear clearly if we take an
illustration. Suppose delegate officer A nakes an order
under s. 21 (4). This order can be interfered with by the
Gover nirent under s. 42. Now suppose the Gover nirent
del egates its power under s. 42 to officer B and officer B
then makes an order under s. 42 as del egate of Governnent.

That would be an order made by a delegate officer and
capabl e-of being interfered with under s. 42. This exercise
of power would be in respect of an order of officer B and
therefore not in respect of the same order in respect of
whi ch power under s. 42 had been once exercised, nanely, the
order by officer A Nowassune this tine delegate officer C
exerci ses CGovernnent’s power under s. 42. Again the order

made by himwould be interfered with under s. 42. Repeat ed
exerci se of power would be in respect of successive orders
and never in respect of the sanme order. In this way
finality inthe matter

548

can never Dbe reached. ~We nmust reject an interpretation
whi ch prevents finality bei ng reached. On t he

interpretation that we have suggested the matter would be
finally decided; the power under s. 42 cannot be exercised
nore than once in respect of the same matter.

We think there are other reasons leading tothe view that
the order contenmplated by s. 42 is- an order nmade by an
officer in his owm right. The words "' The State CGovernnent
may. ..... call for and exam ne the record of  any case
pending before or disposed of by such officer™ in the
section clearly indicate that the records are not in the
possession of the Government but arein the possession of
somebody else in his own right and therefore it is that the

CGovernment is given power to "’'call for" those records. It
woul d not be necessary to give the Government expressly the
power to call for records if the records were wth the

Covernment’s delegate, for such delegate would  be even
wi thout such express power, within the control of the
CGover nrrent . The records with the delegate would really be
records in the possession of the Government. Furt her nore,
the expression "'call for" the records is one famliar to
courts of law It occurs in s. 115 of the Code of  Cvi

Procedure where a superior court which therefore, is a
different court, is given the power to call-for the records
of a subordinate court. It may reasonably be presuned that

by using the famliar words call for" the records, the
| egislature indicated that the officer whose order was to be
interfered with wunder s. 42 was an officer  exercising
i ndependent powers and therefore a subordinate officer and
not an of ficer exercising powers delegated by t he
Gover nment .
We do not think that Lakha Singh v. Director, consolidation
of Holdings, Punjab(l) to which we were referred was
correctly decided. There Fal shaw, J.,

(1) AIl.R (1959) Punj. 157.
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with whom Dua, J., agreed, approved of an earlier decision
by Bi shan Narain, J., where the latter said that "' under s.
40 (1) the Governnent can delegate its Viewers or functions
only to one of its officers. |It, therefore, follows that
the CGovernnent’s del egate under s. 20 (4) is an Oficer and
as he is appointed under this Act and has to perform duties
relating to administration of this Act, he nust be held to
be an Oficer under this Act." Falshaw, J., as also Bishan
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Narain., J., were dealing with the Pepsu Hol di ngs (Consoli -
dation and Prevention of Fragmentation) Act. This Act

however contained the same provisions as the Act now before
us though the sections wer e nunber ed differently.
Apparently, the |learned judges were of the view that the
words "under this Act” in s. 41 of the Act before them which
corresponds to s. 42 of our Act, referred to the word
"“"Officer" and not to the word "order". But we do not think
that that view solves the problem The question is not
whet her the officer is one under the Act. which perhaps
means nentioned in or appointed under the Act, but whether
the order is by himin his own right as such officer? W
may point out that the Act does not expressly say that an
of ficer to whom Governnment nay del egate its power under s.
40 (1) has to be an officer "under the Act". Falshaw, J.,
thought that the words "any order passed by any officer
under this Act" in s. 41 of the Act before him should be
read as "any order passed under any provision of the Act by
any officer having power to pass any order under the Act".
If they are so read, we think they would nean that the
of ficer had power under the Act to Pass the order in his own
ri ght and not as del egate of he Government.

The |earned Advocate-General said that when power is
del egated to an officer under s. 40(1), he does not cease to
be an officer and therefore an order passed by him is an

order passed by an officer withins. 42. It seenms to us
that this is not at all
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determ nati ve. If  the officer does not cease to be an

of ficer because Governnent -had delegated power to him
neither does he cease to be a delegate of the  Governnent
because he is an officer. The real questionis different.
It is whether the order nmade by the officer was nade as a
del egate of the Government or in hi's ownright.
Then it was pointed out that the order in this case was the
order of an officer and not of the Governnent at all, for if
it had been the order of the Governnent it would have been
made in the nane of the Governor ‘as required by the rules of
the executive business franed wunder Art. 166 of t he
Constitution. But it seens to us that the formin which the
order was nmde is immterial. The order was not in fact
made by the Government but by sonebody el se in exercise of
the power which lay vested in the Governnent alone. W are
not aware that such an order has to be in the name” of the
Gover nor . The question is, in whose right-has an order to
be made so that it my be interfered with under s. 42 ? It
is of no help in answering that question to. consider the
formin which the order was nade.
The | earned Advocate-Ceneral then said that the words " under
the Act" in the section referred to the word "order" only
and not to the word "officer" and therefore the order
contenplated by it may be one made by an officer to whom
power was del egated by the Governnent for that woul d be an
order contenpl ated by the Act and therefore an order “under
the Act". We think that this is a pointless contention
Wen the Act permits an order to be nade, it nust at the
same time indicate, as the present Act does, who is to nake
the order. Obviously, a man in the street cannot make an
order wunder the Act. Therefore the question that has,
arisen in the present case cannot be answered sinply by

551
saying that the words "under the Act" refer to the word
"order" alone. It cannot be that an order under the Act can
be made by any officer whatsoever. |If the contention of the
| ear ned Advocate-Ceneral was right, then even an order rmade
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by the Governnent itself under s. 21(4) would be liable to
interference under s. 42, but as already stated he concedes
that this cannot be done. Quite clearly s. 42 does not
contenpl ate all orders whatsoever made under the Act.

The |earned Advocate-CGeneral further said that when the
| egi sl ature anended s. 42 by Act 27 of 1960 it had before it
the decision in Lakha Singh's case (1) and as it did
not expressly provide to the contrary, it must be deened to
have approved of the interpretation put upon the section r
to s. 42 by that case. He referred us to a passage in
Rammandan Prasad Narayan Singh v. Mahanath Kapil deo Ram (1)
in support of this contention. 1In that case a sonewhat
obscure text in a Bihar.  Statute had been interpreted by
the Hi gh Court of Patna consistently from the beginning,
that is, froma time soon after its enactnent, in a certain
way and this Court held inview of the obscurity in the text
and the inaction of the'legislature over a nunber of years
that it could be legitimately inferred that the H gh Court
had correctly interpreted the intention of the |egislature.
Wt hout . ‘being understood as saying that such all inference
nmust al ways be made, we woul d l'ike to.point out that the
present is all entirely different case. Here there is no
unanimty of opinion-as regards the interpretation of the,
statute- concerned. ~ At least one judge. nanely G over, J.
was unable to accept the viewthat was adopted in Lakha
Singh’'s case (1). That |earned judge said, "The use of the
expression "officer" by necessary inplication neans that the
of ficer should have exercised power as, such . and not by
virtue of the., delegation made by the State  Governnent.":
see

(1) AI.R (1959) Punj. 157.

(2) [1951] S.C.R 138, 144,
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Lakha Singh's case. (1) p. 159. Wth this viewwe entirely
agr ee. Furthernore, the present petition was pending in

this Court when the Act was anended and the |egislature
m ght have thought that it was unnecessary to anmend the
statute to indicate that the view.in Lakha Singh’s case(1l)
was wong for this Court would correct that error

It was lastly said that it nmay so happen that -an order under
s. 21(4) mght give rise to a chain of reactions which can

only be coped wth by an order nmade under s. 42. The
preci se contention is not very clear to us. This contention
appears to have been accepted by Bishan Narain, J., in _the

judgrment on which Lakha Singh's case(l) is based where he
said "The changes in allotments in consolidation proceedings
often produce a claim (sic) of reactions and affect a number
of persons and the rights of parties cannot! always be
satisfactorily adjusted in an appeal under s. 20(4). In
such cases s. 41 is the only provision which can be utilised
to achieve this object." Section 41 referred to- by the
| earned judge corresponds as we have earlier said to's. 42
of our Act. Suppose the position is that in view of the
chain reactions started the order nade under s. 21(4) —was
better recalled. Now suppose the order under s. 21(4) _is
nade by the Governnent itself, then adnittedly nothing can
be done about it under s. 42 to give effect to any chain
reacti ons. There is no reason to think that if that order
happens to be made by an officer to whom Governnent’ s powers
under s. 21(4) are delegated that should make any

di fference. The harm it any in each case would be the
sanme, and there is no reason why the | egislature should have
provided for a remedy in one case and not in the other. It
m ght however be reasonably thought that when an appeal is

bei ng heard under s. 21(4) either by the Governnent or by an
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officer, the authority concerned will before naking the
order in the appeal consider the chain reactions that the
order mght cause and then decide not to

(1) A I1.R (1959) Punj.157.
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make the order at all or to make the order and give effect
to the chain reactions by interfering under s. 42 with other
orders. Even on the interpretation that we suggest al
necessary chain reactions might be given effect to. Thi s
reasoni ng does not assist the respondents at all
We therefore think that the order inpugned in this case
which was made on July 21, 1956 under s. 42 was entirely
wi thout jurisdiction and nust be treated as a nullity. No
effect can be given to it and the petitioner is entitled to
an order quashing it.
Then it is said that even so, no wit can be issued quashing
the order as it cannot be said to affect the petitioner’s
right to property. ~The contention in short 1is that the
order affects no fundanental right and therefore no petition
under Art. 32 s naintainable. This objection to the
petition -is —also wthout foundation. From what we have
earlier said about the provisions of the Act it woul d appear
that the object of  the scheme is to give to a person
affected by it right in the lands allotted to himunder the
repartition made pursuant to the scheme in the place of his
right in |ands which were pooled and which he previously
hel d. Now under ss. 23, 24 and 25  taken  together, the
original right tolands cone to an end and a right to the
substituted | ands spring up upon-possession being delivered
of the new allotnments as nentioned in these sections. It is
not necessary to refer to the provisions of these sections
in detail for this, it is agreed, is the substance of them
It may be that possession has not yet been delivered in
terms of the Act and, therefore, in a manner of speaking,
the petitioner’s original right to | and has not yet cone to
an end nor has his new right come into existence. But it is
obvious that if the inpugned order is allowed to stand, then
it is the intention of the ‘respondent State and the

respondent Hari Singh to carry it .into effect. I'f the
i mpugned order stands, Hari Singh
554

would be entitled to ask for delivery of possession of the
| ands given to himunder that order and the respondent State
woul d be bound to give himsuch possession. The petitioner
woul d have no nmeans of opposing possession being so _given.
| mredi atel y upon such delivery of possession the petitioners
original right to his Iands woul d di sappear.  Therefore it
seens to us/that the inevitable result of the order is to
affect the petitioner’'s right to property illegally. 1t may
be that just now the right has not been affected and 'there
is only athreat that it will be affected. But “we  think
that the threat is sufficiently serious and the petitioner
is not bound to wait till his right has actually  been
affected nore particularly as it is not disputed that it
woul d inevitably be affected.

in the result we would allow the petition and issue a wit
gquashing the order purported to be made by the Director,
Consol i dati on of Hol di ngs, Punjab on July 21, 1956, under s.
42 of the Act. The petitioner will be entitled to the costs
of this petition.

KAPUR, J.-The decision of this case depends upon the
construction of two provisions of the East Punjab Hol di ngs
(Consolidation and Prevention of Fragnentation) Act, 1948,
(Punj. 50 of 1948), hereinafter termed "the Act"; those
provisions are ss. 21(4) and 42. The former section confers
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on the State Government appellate powers and the latter the
power to call for '-proceedings" for the purpose of
satisfying itself as to the legality and propriety of any
order passed tinder the Act by any officer acting under the

Act . The respective subm ssions of the parties before us
are these: according to the petitioner once the power of
appeal in regard to an order of the Settlenent Oficer is

exercised under s. 21(4) by the State Governnment or its
del egate to whom power is del egated under s. 41 the State
CGovernment cannot exercise the power of control contained in
s. 42 of calling for the record and correcting the errors of
its
555

officers. According to the respondents’ subnission the two
powers of appeal and control are separate and distinct
powers and if they are delegated to two different officers
as they were in the present case then the exercise of one
power (under s: 21(4)) does not exhaust the Covernnment’s
power ' or ‘that of its del egate under s. 42 of the Act. In
order to resolve the controversy it is necessary to refer to
sonme of the provisions and the objects of the Act.

As the long title of the Act shows the underlying object of
the Act is the consolidation of holdings and prevention of
fragmentation and thus to inprove agriculture in the State.
By a series of partitions since the founding of the various
villages in the State the hol di ngs had becone fragnented and

uneconom ¢ for the purpose of efficient cultivation. The
Act provides the renedy for this by neans of ' consolidation
of holdings. 1In order to effectuate that object, the Act
has created a nmachi nery which provides for putting all the

holdings in a village in _hotch-potch eval uati ng each hol di ng
and then repartitioning in accordance with that evaluation
with a provision for conpensation to equalise the val ues.

Chapter 111 deals with consolidation of holdings. Under
that Chapter first the State  Government declares its
intention to make a schene for consolidation of hol dings and
then a schene is prepared by the Consolidation Oficer after
obtai ning the advice of the | andowners of the state. Under
s. 15 the schene has to provide for conpensation.” After the
schene is prepared it can be objected to by —any [andowner
and is liable to be anmended by the Consolidation O ficer and

the Settlement Officer who is a higher official. The schene
as finally drafted has to be confirmed by the Settlenent
Oficer. After the schenme is prepared and confined and

published, the land is put in hotch-potch and repartitioned
in accordance with the schene of consolidation and, with the
advi ce of the | andowners.

556

Here conmes the hierarchy of officers who are enmpowered to
ook into the grievances of any aggrieved person in regard
to repartition and that is provided ins. 21 of the Act. An
obj ection can be lodged in the first instance by any  person
aggrieved by the repartition before the Consol idati on
Oficer and any person aggrieved by the order of the
Consolidation Oficer can appeal to the Settlement O ficer
(Consolidation) and if any person is aggrieved by his order
he can take the appeal Wthin the tinme specified to the
State Government and there the machinery for appeals stops
and subject to that appellate order the order of the
Settlement Officer is final.

After repartition has been finally sanctioned under the
provi sions of the Act and has been effected a new record of
rights has to be prepared and then if all the [|and-owners
agree to enter into possession in accordance with the schemne
of repartition the possession is given to the land owners
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and if they do not agree to enter into possession then
possession is to be taken by the |andowners at t he
conmencenent of the agricultural year followi ng the date of
the publication of the final scheme and they have to be put
into physical possession of the holdings and would be
entitled to the standing crop on paynent of such
conpensation as may be determned. Under s. 24 as soon as
possession is taken in accordance with the provisions of the
Act the scheme shall be deened to have come into force
Provision is then made in regard to encunbrances of the
| andowner s and tenants. Provision is also nade f or
apportionnent of conpensati on.

Now we shall deal wth 1 Chapter V which is headed
"Ceneral". For the administration of the Act s. 41 enmpowers
the State Government to appoint such persons as it thinks
fit and it may by notification delegate any of its powers
under the Act to any of its officers either by nane or
desi gnation. Section 42
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confers. ‘power on the State Governnent to call for the
proceedings i. c¢. any order passed, schenme, prepared or

confirmed or repartition made under the Act by any officer
acting, under the Act to satisfy itself as to the legality
and propriety of orders passed by its officers and to pass
such orders as it thinks fit. Section 43 provides that
except as provided in the Act no appeal or " revision shal
lie fromany order passed under the Act and under s. 44 no
civil suit is entertainable in respect of any matter which
the State Government or any other officer is enmpowered to
det erm ne, decide or dispose of under, tile Act and under s.
45 no suit is maintainable in respect of the exercise of any
power or discretion conferred by the, ‘Act or against any
public servant or person (duly appointed or authorised under
the Act in respect of’ anything done in good faith or
purporting to be done under the Act and s. 46 is the rule
maki ng power. This, in short, is the schene of the Act.

It is to be noticed that the Act provides under s. 42 an
over-all control of the State Government it all stages of
consol idation proceedings. It is the State Government which

has to specify the estate for the purposes of the Act and it
has the power to determine and revise at any time the
standard areas under s. 5 of the Act. The schene - for
consolidation of holdings has to be finally sanctioned by
the State Governnent or by its delegate and after the schene
is sanctioned repartition is to take place so as to allot
lands to the people in accordance with the value of their
original holdings with such conpensation as may be necessary
and if any person is dissatisfied with the repartition lie
can appeal first to the Consolidation Oficer, then to the
Settlement O ficer and thereafter to the State Covernment
but the appeals are not confined to the person aggrieved by
the repartition schene; any person who nmay be aggri eved by
the order of Consolidation Officer may, under s. 21(2) of
the Act appeal to the Settlenment O ficer under s. 21 (3)
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and any person who is aggrieved by that order, who may not
necessarily be the per-son who, started the proceedings
before the Consolidation Oficer can appeal to the State
CGovernment. Section 21 reads as follows :
"S. 21 (1) The Consolidation O ficer shal
after obtaining the advice of the [|andowners
of the estate or estates concerned, carry out
repartition in accordance with the schene of
consol i dation confirmed under section 20, and
the boundaries of the holdings as demarcated
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shall be shown on the shajra which shall be
published in the prescribed nanner in the
estate or estates concerned.

(2) Any person aggrieved by the repartition
may file a witten objection within fifteen
days of the publication bef ore the
Consolidation Oficer who shall after hearing
the objector pass such orders as he considers
proper confirm ng or nodifying the schene.

(3) Any person aggrieved by the order ,of
the Consolidation Oficer under sub-section
(2) may within one nmonth of that order file an
appeal before the Settlement O ficer (Con-

sol i dati on) who shall after hearing t he
appel | ant -~ pass  such order as he considers
pr oper . "

The effect of this sectionis to give a right to every
person ~who is aggrieved by any order passed either at the
time of the repartition or by the order of the Consolidation
Oficer or by the order of the Settlement Officer to object
and get relief, The reasonfor this
559

is that the order passed by the Consolidation Oficer in
favour of a person who applies under s. 21(2) may start a

chain reaction which may affect the rights of others, like
any other ordinary partition proceedings nay do, and
therefore any person aggrieved has been given the right to
take objection under 'the various provisions of s. 21. When

the appel |l ate power of the State CGovernment is exercised by
an officer to whom powers are del egated under s. . 41 which
provi des : -
S. 41 (1) "The State Governnent may for the
administration of this Act, appoint such
per sons as it thinks fit, and may by
notification delegate any of its powers or

functions wunder. this Act to any of its
of ficers either by name or designation
2) A Consolidation Oficer or a Sett]enent

O ficer (Consolidation) may, with the sanction
of the State Governnent, del egate any of its
powers or functions under this Act to any

per son in the service of the State
Gover nnent . "
The officer though exercising such powers as the State
Governnment itself possesses is still an officer of the State

Government and has all the protection which is given by s.
45 of the Act and his order is final as providedin s. 43.
Any order passed by himas an appellate authority is an
order in regard to repartition which has to be taken /into
consideration for the purposes of bringing the schene into
effect under s. 24 of the Act. Thus he does not cease to be
an officer of the State Governnent even though in disposing
of appeals lie is exercising del egated powers.
Section 42 of the Act provides :
"S. 42 The State Governnent nmay at any tine
for the purpose of satisfying itself as to
560
the legality of propriety of any order passed,
schene prepared or confirmed or repartition
made by any officer under this Act «call for
and examine the record of any case pending
bef ore or di sposed of by such officer and may
pass such order in reference thereto as it
thinks fit. Provided that no order, schene or
repartition shall be wvaried or reversed
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without giving the parties interested notice
to appear and opportunity to be heard except
in cases where the State Covernment is
satisfied that the proceedings have been
vitiated by unlawful consideration."
Now this power of the State Governnment is distinct from the
power s. 21(4) and is in the nature of revision. This gives
an overall control to the State Governnent to see that the
orders passed by its officers are legal and are proper
because one illegal or inproper order nay start a chain of
reactions whi ch may di sturb the whol e schene of
consol idation and prevent its coming into effect. One order
passed at any stage under s. 21 of the Act by which a |and-
owner gets nore than his share or is given a different area
to that which is provided in the repartition scheme may | ead
to the undoi ng of the whol e schene and may set at naught the
whol e scheme of consolidation. ~It is for that purpose that
the State CGovernnent has been given the power under s. 42
which is further clear fromthe fact that under the proviso
to s. 42 the Governnent is expressly given the power to set
aside proceedings ex parte in regard to which it is
satisfied that there has been an elenent of unlawu
consi derati on. Thi s-woul d apply equally to an order under
s. 21(4) by a delegateas to any other. order inproperly
obt ai ned.
The CGovernnent has necessarily to act through its officers
and as consolidation has to take place in
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several villages, where the rights of a |arge nunber of
| andowners are affected, it cannot always appoint as a fina
appel l ate authority, persons who correspond to-a Financia
Conmi ssi oner under the Land Revenue Act of the Punjab; and
as the orders of such officers becone i nmune from chall enge
in courts and can in certain cases affect the whole 'schene
the State Government has been given the power of overal
control over all actions of its officers and at all | stages.
In the present case the officer who exercised the appellate
power was M. Avtar Singh Brar, Assistant Director, Consoli-
dation of Holdings, Anbala. Naturally the Governnent had to
appoint an officer of a higher status to see that no
i mproper or illegal order was passed and for that purpose
its powers under s. 42 were delegated to the Director of
Consol i dati on of Hol di ngs.
The | anguage of s. 42 shows that an overall control is given
to the State Governnent over all consolidation ~proceedings
and at all stages. |In that section are nentioned firstly
any order passed by an officer, secondly a schene prepared
or confirmed, thirdly a partition made by any officer under
the Act. They are all equally subject to the power of the
State CGovernnent under’s. 42 The order tinder s. 21 (4) by a
delegate is an order of repartition and would even apart
from the fact that it is an order of an officer be 'subject
to the revisional powers of the State Governnent under s.
42. Therefore the statute nust be taken to have authorised
the State Governnent to reconsider the schenme confirned by
its delegate. If in that case the power is exercisable by
the State Governnment there does not seemto be any reason
why that power is not exercisable when its del egate passes
an order under s. 21 (4) and thus nakes an order in regard
to repartition. So read the extent of the power of the
State Government under s. 42 extends equally to any order
passed by its officers whether of confirmation of a schene
or of repartition and whether the power is exercised by the
of ficer
562
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maki ng the order acting under authority expressly given to
him wunder the Act or it is delegated to himby the State

CGovernment under s. 41 of the Act. |If this power were not
to be inferred froms. 42 then no kind of illegality or
impropriety would be liable to correction. This argunent

receives further support fromthe power given to the State
Government where it is satisfied that proceedi ngs have been

vitiated by unlawful consideration. |If this power was not
there then any order howsoever obtained would remain inmmne
from all control of higher officials and would lead to a

great deal of inconvenience if not injustice.

The view of the Punjab Hgh Court in Lakha Singh v.
Director’ Consolidation of Holdings, Punjab(l) which was a
case under a simlar provision of the Pepsu State in our
opinion is a correct interpretation of s. 41 of the Pepsu
Act corresponding to-s. 42 of the Act. |In that case it was
held that the appellate powers are concerned with the
grievances of _the appellant and those who are arrayed as
parties In the appeal but s. 42 gives an overriding power to
the CGovernnment to consider. any order of its officers under
the Act —and to make such orders as would subserve the
objects and purposes of consolidation proceedings. The
change in allotnent, as a result of an appeal, may produce a
chain of reactions and affect the rights of a nunber of
persons whi ch cannot be satisfactorily adjusted in appea
but under its general powers the Governnent may mnmke such
orders as would prevent the right of all or-a |arge nunber
of landowners frombeing affected. ~Wthout such a power, as
we have said above the whole scheme of consolidation may
fail because there would be no remedy in a civil court and
finality being given to the appellate order would produce an
i npasse which nust necessarily defeat the object of the Act
and the process of consolidation

In this view of the matter, in our opinion, this

(1) AIl. R (1959) Punj. 157,
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petition is without force and is dism ssed with costs.

BY COURT :-1n view of the najority opinion the Wit Petition
is allowed with costs.




