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PETI TI ONER
SHREE DI GvI JAY CEMENT CO. LTD. AND ORS

Vs.
RESPONDENT:
STATE OF RAJASTHAN AND CRS
DATE OF JUDGVENT: 17/ 12/ 1999
BENCH

N. S. Hegde, D. P. Mbhapatro, B.N Kripal, S.P.Wadhwa

JUDGVENT:

Kirpal, J.

The challenge in this wit petition is to the
notification dated 12th March, 1997 issued by the State of
Raj ast han under Section 8[5] of the Central Sales Tax Act
[for short the Act] whereby it reduced the rate of sales
tax on inter-state sale of cenment by any dealer from that
State to 4% and did away with the requirenent of furnishing
of decl arati on in. FormC or _certificate in Form D
contenpl ated by Section 8[4] of the Act.

Shri Digvijay Cenent Co. Ltd. and Ms Qujarat Anbuja
Cenments Ltd., petitioners no.1 and 3 herein, manufacture
cenent and have their manufacturing units in the State of
Gujarat. The cenment manufactured by themis sold in Qujarat
and el sewhere. The State of Rajasthan had issued under
Section 8[5] notifications dated 8th January, 1990 and 27th
June, 1990, which had the effect of reducing tax on
inter-state sale effected by dealers from Rajasthan'to 7%
even though in respect of local sales the tax was 16%
These notifications were challenged by the petitioners by
their filing a wit petition in the Rajasthan H gh Court in
February 1994. During the pendency of this petition the
State of Rajasthan issued under Section 8[5] of “the Act
another notification dated 7th March, 1994 reducing the rate
of tax on inter-state sale of cenment to 4% and w t hout the
requi renment of furnishing of declaration in FormC or
certificate in FormD by dealers in Rajasthan who may . have
effected the inter-state sale. By anending the aforesaid
wit petition this notification of 7th March, 1994 was al so
chal | enged.

The grievance of the petitioners in the aforesaid
petition was that as a consequence of such reduction  of
sal es tax, cenent from Rajasthan becane much cheaper in-the
nei ghbouring States |like CGujarat and that adversely affected
the local sale of cenent manufactured by the petitioners in
Gujarat by reason of higher rate of sales tax on the |oca
sales within that State. Such reduction of the rate of tax,
it was contended, was contrary to the schene contained in
Part XIl1l of the Constitution and was liable to be struck
down.

The Rajasthan Hi gh Court dismissed the wit petition
Thereupon a special |eave petition was filed in this Court.
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Leave was granted and the Cvil Appeal No.2145 of 1997 was
heard and on 5th March, 1997 the judgrment was reserved. It
is thereafter that on 12th March, 1997 the State of
Raj ast han issued the inpugned notification under Section
8[5] which was sinilar to the earlier notifications and
continued the rate of tax on inter-state sale of cement at
the reduced rate of 4% This notification of 12th March
1997 was to renmain in force upto 31st March, 1998.

On 21st  March, 1997 the appeal filed by t he
petitioners was allowed and the earlier notifications dated
8th January, 1990, 27th June, 1990 and 7th March, 1994 were
guashed. In the said decision, reported as Shri Digvijay
Cenent Co. and Anr. Vs. State of Rajasthan and Os.
[(1994) 5 SCC 406], it was held that reducing the rate of
tax from 16% to 4% had the effect of increasing the dispatch
of cenment from Rajasthan to CGujarat and in reduction of the
| ocal sale of cenent manufactured in Gujarat and the said
notifications, therefore, were held to be bad for having
direct and i medi ate adverse effect on free flow of trade.
It was also held that the notifications dispensing with the
requirenment of furnishing declaration in FormC had the
effect of facilitating evasion of paynent of tax and were,
therefore, violative of the schene of the constitutiona
provi sions contained in Chapter X1l

In the present wit petition the challenge is to the
notification of 12th March, 1997, which was not the subject
matter in the earlier appeal, on the grounds which found
favour with this Court in its aforesaid decision of 21st
March, 1997.

On 26th Novenber, 1998 this petition was heard by a
Bench of Three Judges. It was noticed that sinmlar earlier
notifications had been struck down in Shri Digvijay Cenent
Conpanys case (supra) on the ground that they were
violative of Articles 301 and 303 of the Constitution. The
Bench observed that the aforesaid judgnent required to be
considered by a larger bench particularly in regard to the
applicability of Articles 301 and 303 to the sai d
notification. This is howthis petition has come to be
heard by this Bench.

Section 8 of the Act, in so far as it is relevant for
the purpose of this case, is as foll ows:

8. Rates of tax on sales in the course of
inter-state trade or conmerce. [1] Every dealer, who in
the course of inter-state trade or comrerce

[a] sells to the Governnent any goods; or

[b] sells to a registered dealer other than the
CGover nient goods of the description referred to in
sub-section [3];

shall be liable to pay tax under this Act, which shal
be (four per cent) of his turnover.

[2] The tax payable by any dealer on his turnover in
so far as the turnover or any part thereof relates to the
sal e of goods in the course of inter-state trade or comrerce
not falling within sub-section [1]

[a] in the case of declared goods, shall be cal cul ated




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 15

(at twice the rate) applicable to the sale or purchase of
such goods inside the appropriate State; and

[b] in the case of goods other than declared goods,
shall be <calculated at the rate of ten per cent or at the
rate applicable to the sale or purchase of such goods inside
the appropriate State, whichever is higher

and for the purpose of making any such cal cul ati on any
such deal er shall be deenmed to be a dealer liable to pay tax
under the sales tax law or the appropriate St at e,
notw t hstandi ng that he, in fact, may not be so |iable under
that | aw.

[2-A] Not wi t hst'andi ng anyt hi ng cont ai ned in
sub-section [1-A] of Section 6 or in sub-section [1] or
clause [b] of sub-section [2] of this section the tax
payabl e under this Act by a dealer on his turnover in so far
as the turnover or-any part thereof relates to the sale of
any goods the sale or, as the case may be, the purchase of
which is, under the sales tax law of the appropriate State,
exenpt fromtax generally or subject to tax generally at a
rate which is |lower than( four per cent) (whether called a
tax or fee or by any other nane), shall be nil or, as the
case may be, shall 'be calculated at the | ower rate.

Expl anati on For the purposes of this sub-section a
sale or purchase' of any goods shall not be deemed to be
exenpt from tax generally under the sales tax law of the
appropriate State if under that law the sale or purchase of
such goods is exenpt only in specified circunstances or
under specified conditions or the tax is |levied on the sale
or purchase of such goods at specified stage or otherw se
than with reference to the turnover of the goods.

[3] The goods referred to in clause [b] of sub-section

[1]
[a] Onitted

[b] ****are goods of the class or classes specified. in
the certificate of registration of the registered dealer
purchasing the goods as being intended for resale by himor
subject to any rules nade by the Central Governnent in this
behal f, for use by himin the manufacture or processing of
goods for sale or in mining or in the generation or
di stribution of electricity or any other formof power;

[c] are containers or other materials specified in the
certificate or registration of the registered deal er
pur chasi ng the goods, being containers or material s-intended
for being used for the packing of goods for sale;

[d] are containers or other materials used for the
packing of any goods or classes of goods specified in the
certificate of registration referred to in ***clause [b] or
for the packing of any containers or other materials
specified in the certificate of registration referred to in
clause [c].

[4] The provisions of sub-section [1] shall not apply
to any sale in the course of inter-state trade or comerce
unless the dealer selling the goods furnishes to the
prescribed authority in the prescribed nmanner
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[a] a declaration duly filled and signed by the
regi stered dealer to whomthe goods are sold containing the
prescribed particulars in a prescribed formobtained from
the prescribed authority; or

[b] if the goods are sold to the Governnent, not being
a registered dealer, a certificate in the prescribed form
duly filled and signed by a duly authorised officer of the
Gover nrent ;

provided that the declaration referred to in clause
[a] is furnished within the prescribed time or within such
further tine as that authority may, for sufficient cause,
permt.

[ 5] Not wi t hst-andi ng anyt hi ng contained in this
section, the State CGovernnent may, if it is satisfied that
it is necessary so to doin the public interest, by
notification in the Oficial Gazette, and subject to such
conditions as may be specified therein, direct, -

[a] that no tax under this Act shall be payable by any
deal er having his place of business in the State in respect
of the sales by him inthe course of inter- state trade or
commerce, fromany such place of business of any such goods
or classes of goods as may be specifiedin the notification
or that the tax on such sales shall be calculated at such
lower rates than those specified in sub-section [1] or
sub-section [2] as nmay be nmentioned in the notification

[b] that in respect of all sales of goods or sales of
such cl asses of goods as may be specified in t he
notifications which are made, in the course of inter- state
trade or conmerce, by any dealer having his place of
business in the State or by any class of such dealers as may
be specified in the notification to any person or to such
cl ass of persons as nmay be specified in the notification, no
tax under this Act shall be payable or the tax on such sales
shal | be cal cul ated at such | ower rates than those specified
in sub-section [1] or sub-section [2] as may be nentioned in
the notification.

The inpugned notification has been issued wunder
sub-section [5] of Section. Thi s sub-section when
originally enacted was as under

[ 5] Not wi t hst andi ng anyt hi ng contained in- this
section, the Central CGovernnent nmay, if it is satisfied that
it is necessary so to do in the public interest by
notification in the Oficial Gazette, direct that in respect
of such goods or classes of goods as may be nentioned in the
notification and subject to such conditions as it may think
fit to inpose, no tax under this Act shall be payabl e by any
deal er having his place of business in any Union territory
in respect of the sale by himfrom any such place of
busi ness of any such goods in the course of inter-state
trade or commrerce or that the tax on such sales shall be
calculated at such lower rates than those specified in
sub-section [1] or sub-section [2] as may be nentioned in
the notification.
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In sub-section [5] the words the State Governnent
and the State were substituted for the words the Centra
CGovernment and any Union Territory respectively, by
Section 2 of Central Sales Tax (Anendnent) Act, 1957 (Act
No. 16 of 1957). The anendnent thus enabled a State
Government (in place of the Central Governnent wunder the
amended provisions), if it so desired, to exenpt any goods
or class of goods from Central Sales Tax, or to prescribe a
lower rate of tax therefor.

Clause 4 of the Statement of bjects and Reasons to
the Amendnent Bill of 1957 reads as under

Incidentally, section 8[5] is sought to be anended so
as to enable a State CGovernnent, if it so desires, to exenpt
any goods or class of goods frominter-state sal es tax.

Sub-'secti on [B] in its present form has been
substituted by -Section 5[c] of ‘the Central Sales Tax
(Amendnent) Act, 1972 {Act No. 61 of 1972) with effect from
1st  April, 1973. Under the 1958 substituted sub-section
the State Covernment could grant exenption from tax or
reduction in the rate of tax with reference to any class or
classes of goods /only, the newy substituted sub- section
provi des for such excenption or reduction being granted with
reference to persons also. The Notes on clause 5[c] reads
as under:

2. Sub-cl ause 9[c] of clause 5 of the Bill seeks to
substitute a new section for existing sub-section [5] of
Section 8 of principal Act for the purpose of enabling State
Covernments to grant exenption fromor reduction in rate of
tax only with reference to any goods or cl asses of goods as
at present but also wth reference to persons. The
exenption from tax or reductioninrate of tax may be
granted only if the State Government is satisfied that it is
necessary to do so in publicinterest. As it is not
possible to visualise in advance the cases in _which such
exenptions or reductions nay be necessary and as the
exenptions and reductions can be granted only -in public
interest, the delegation of power to grant —exenptions or
reductions is of a normal character.

The inpugned notification dated 12th  March, 1997
i ssued under Section 8(5) of the Act is as follows:

S. O 320 In exercise of the powers conferred by
sub-section [5] of Section 8 of Central Sales Tax Act, 1956
and in supersession of this Departnent Noti fii cati on

No. F-4(8)/FD/G.1V/94-70 dated 7th March, 1994 (as anended
from tine to time), the State Government being satisifed
that it is that the tax payabl e under sub-section [1] —and
[2] of the said Section, by any dealer having his place of
business in the State. in respect of the sales of cenent
made by himfromany such place in the course of inter-state
trade and comrerce shall be calculated at the rate of 4%
subject to the follow ng conditions:-

[1] That the deal er shall record the nane and conpl ete
address of the purchaser in the bill or cash nenpo for such
inter-state sale to be issued by him
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[2] that the burden to prove that the transaction was
in the nature of inter-state sale, shall be on the dealer
and

[3] that the dealer making inter-state sales under
this Notification shall not be eligible to claim benefit
provided for by the Notification No.F 4(72)/FD G .1V/81-18
dated 6.5.86 as anmended fromtine to tine.

This Notification shall remainin force upto 3lst
Mar ch, 1998.

On behalf of the petitioners, Sh. Shanti  Bhushan
| ear ned seni or counsel, submtted that the i mpugned
notification issued under Section 8[5] was inconsistent with
the legislative policy contained in the Central Sales Tax
Act inasmuch as the rate of tax on inter-state sales has
been nmde lower than the rate of tax on the said goods when
sold within the State and furthernore the requirenent of
furni shing declaration in FormC or a certificate in Form D
as contenplated by Section 8[4] has al so been done away
wi t h. He further submitted that this notification was
violative of Articles 301 and 303 of ‘the Constitution
i nasmuch as it prevented or hindered the free novenent of
goods from one State to the other.  I'n support of this
contention reliance was placed by himin the case of Indian
Cement and Os. Vs. State of ‘Andhra Pradesh and O's. [
(1988) 1 SCC 743] and in the petitioners own case that of
Shri  Digvijay Cenent Co. and Os. Vs. State of Rajasthan
and Os. [ (1997) 5 SCC 406]. He also invited our
attention to the judgnment of Hegde,J. in-the case of State
of Madras Vs. N K Nataraja Miudaliar [ (1968) 3 SCR 829
and submitted that |owering the rate of tax on inter-state
sales in the manner it has been done was not perm ssible.
He lastly wurged that the nature of public i nterest
contenplated by Section 8[5] of the Act was not the kind on
the basis of which the inpugned notification has been i ssued
by the Government of Rajasthan. He also subnmitted that by
doing away with the requirement of furnishing Forns-C and D
the State of Rajasthan had in fact encouraged or facilitated
tax evasion and this was not perm ssible and could not be
regarded as being in public interest as contenplated by
Section 8[5] of the Act.

Learned counsel for the respondents contended that the
i mpugned notification was issued in public interest and the
sane was not violative of Part XlIl of the Constitution/ It
was al so their submission that the decisions of this /Court
in Indian Cenent (supra) and Shri Digvijay Cenent Co.
(supra) do not Ilay down the correct law and need to be
reconsi dered. It was also their contention that the
petitioner who was a dealer in the State of CGujarat had  no
|l ocus standi to challenge the inpugned notification issued
by the State of Rajasthan

For the view which we are taking, we do not intend to
decide this question of locus standi and we proceed to
examine the issues raised in this case on the assunption
that the wit petition filed by the petitioners is
mai nt ai nabl e.

Readi ng of Section 8 indicates that the Schene for the
levy of the Central Sales Tax Act, 1956, relating to
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inter-state sales falls under the following five categories:

I1] Inter-state sales by a dealer to the Government or
to a registered dealer, of the description of goods referred
to in Section 8[3] shall be at 4 per cent provided the
conditions prescribed in Section 8[4] are satisfied (Section
8[1]).

1] Tax payable by a dealer on his turnover of
inter-state sales, not falling under Section 8[1] of
decl ared goods shall be twice the rate applicable to the
sal e or purchase of such goods inside the appropriate State
(Section 8[2][a]).

[11] Tax payable relating to inter-state sale of other
t han decl ared goods and not falling under Section 8[1] shal
be at ten per cent, or at the rate applicable for sales
inside "the appropriate State whichever is higher (Section
8(2)(b).

I V] -Notwi't hst andi ng anyt hing contained in Section 8[1]
or 8[2][b] if the goods aresold inter-state, the sale or
purchase of which is, wunder the sales tax law of the
appropriate State -‘exenpt fromtax generally or subject to
tax generally at a rate |lower than 4 per cent, it shall be
either exenmpt fromtax or the tax under the Central Sales
Tax Act shall be levied at the lower rate as it is obtained
in the State (Section 8 [2A]).

V] Notw t hstanding anything contained in Sections 8[1]
to 8[4] of the Act, the State Governnment may, in public
interest and subject to such conditions as nay be specified
by it, exenpt any person from paynent of tax regarding the
inter-state sales, or levy a ratelower than that specified
in Section 8[1] or 8[2] (Section 8[5]). Section | 8[5]
enpowers the State Governnent, in public interest to
di spense with the requirenent of Section 8[4].

The wvalidity of sub-sections [2], [2A] and " [5] of
Section 8 <canme up for consideration before this Court _in
State of Madras Vs. N K Nataraja Mudaliar [(1968) 3 SCR
829]. The respondent in that case had successfully
contended before the High Court that sub-sections [2], [2A]
and [5] of Section 8 inposed or authorised the inposition of
varying rates of tax in different States on- sinilar
inter-state transactions and the resulting inequality in the
burden of tax affected and inpeded inter-state trade,
commerce and inter- course thereby offended Articles 301 and
303 [1] of the Constitution.

Shah,J., as he then was, speaking for the nmjority
after referring to the earlier decision of this Court in
Atiabari Tea Co. Ltd. Vs. State of Assam and Os.
[(1961) 1SCR 809], Firm ATB Mehtab Majid and Co. Vs. State
of Madras and Anr. [ (1963) Supp.2 SCR 435], Autonobile
Transport (Rajasthan) Ltd. Vs. State of Rajasthan and Os.
[ (1963) 1 SCR 491], pertaining to Articles 301 and 303,
observed that it was settled law that a tax may in certain
cases restrict or hanmper the flow of trade but every
imposition of tax does not do so. Tax under the Centra
Sales Tax Act on inter-state sales was in its essence a tax
which nmay encunber novenent of trade and conmerce, but
Article 302 expressly provided that on the freedom of trade
restrictions may be inposed not only in one State but also
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within any part of the territory of India. Dealing with the
contention, which had found favour with the Hi gh Court that
rates of tax on the sale of sanme or simlar commodity by
different States was by itself discrinnatory since it
authorised placing of a burden on inter-state trade and
commerce and affected its free flow between the States,
Shah, J. further observed at page 843 as under

W are wunable to accept the view propounded by the
Hi gh Court. The flow of trade does not necessarily depend
upon the rates of sales tax: it depends upon a variety of
factors, such as the source of supply, place of consunption
exi stence of trade channels, the rates of freight, trading
facilities, availability of efficient transport and other
facilities for carrying on trade. |Instances can easily be
i magi ned of cases in which notw thstanding the | ower rate of
tax in a particular part of-the country goods may be
purchased from another part, where a higher rate of tax
prevails. Supposing in a particular State in respect of a
particular ~commpdity, the rate of tax is 2% but if the
benefit of that lowrateis offset by the freight which a
merchant in another State may have to pay for carrying that

comodity over a |ong-distance the nerchant would be willing
to purchase the goods froma nearer State, even though the
rate of tax in that State may be higher. Exi stence of
| ong- st andi ng business rel ations, avai lability of

communi cations, credit facilities .and a -host of other
factors-natural and business-enter into the naintenance of
trade relations and the free flow of trade cannot
necessarily be deened to have been obstructed nerely because
in a particular State the rate of tax on sales i's higher
than the rates prevailing in other States.

Again at page 845 it was observed as under

The rate which a State Legislature inposes in respect
of inter-state transactions in aparticular commodity nust
depend wupon a variety of factors. A State may be led to
i mpose a high rate of tax on a conmodity either when'it is
not consunmed at all within the State, or if it feels that
the burden which is falling on consuners withinthe State
will be nmore than offset by the gain in revenue ultimately
derived from outside consuners. The inposition of rates of
sales tax is normally influenced by factors political -and
economni c. If the rate is so high as to -drive away
prospective traders from purchasing a commodity and to
resort to other sources of supply, inits own interest the
State will adjust the rate to attract purchasers. Again
in a denocratic constitution political forces would operate
agai nst the levy of an unduly high rate of tax. The rate of
tax on sales of a compbdity nmay not ordinarily be‘based on
arbitrary considerations but in the Ilight of the facility of
trade in a particul ar commodi ty, t he mar ket
conditions-internal and external- and the |Iikelihood  of
consuners not being scared away by the price which includes
a high rate of tax. Attention nmust also be directed to
sub-s [5] of s.8 which authorises the State Governnent,
notwi t hstanding anything contained in s.8, in the public
interest to waive tax or inpose tax on sales at a |lower rate
on inter-state trade or commerce. It is clear that the
| egi slature has contenplated that elasticity of rates
consistent with econonic forces may be mmintai ned.

The Court accordingly upheld the validity of Section
8[2], 8[2A] and 8[5] and held at page 846 as under
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The Central Sales Tax Act is enacted wunder the
authority of the Union Parlianent, but the tax is collected
through the agency of the State and is levied ultimately for
the benefit of the States and is statutorily assigned to the
St at es. That is clear fromthe amendnents nade by the
Constitution. [ Si xth Amendnent] Act, 1956, in Art.269, and
the enactnment of cls. [1] & [4] of Section 9 of the Centra
Sales Tax Act. The Central Sales tax though levied for and
collected in the nane of the Central CGovernnent is a part of
the sales-tax |levy inmposed for the benefit of the States.
By leaving it to the States to |l evy sales-tax in respect of
a comodity on inter-state transactions no discrimnation is
practi sed: and by authorising the State from which the
novenent of goods commences to | evy on transactions of sale
Central sales-tax, at rates prevailing in the State, subject
to the limtation already set out, in our judgment, no
di scrimnation can be deenmed to be practised.

Hegde, J. delivered a separate judgnent agreeing wth
the conclusion reached by Shah,J. to the effect that the
af oresai d sub- sections of Section 8 were intra-vires to the
Constitution, but hisreasons for comng to that concl usion
were, however, not the same which had prevailed wth the
najority. Hegde, J. observed that once it is shown that a
neasure prima facie gives preference to the residents of one
State over another State or it nmkes discrimnation between
the residents of a State and that of another because of the
adoption of different rates of tax in different States, then
the matter assunmes a different conplexion in view of Article

303(1). After referring to the Taxation Enquiry Committee
Report, he observed at page 853 that Therefore, it is clear

that the Act 1is not a haphazard legislation; it is the
product of deep thinking and cl ear analysis of the / various
aspects of the matter. This Court will be slowto hold such
a neasure as being either not in public interest or is
violative of Article 303(1). The |learned Judge then

anal ysed the provisions of different sub-sections of Section
8 which were inpugned and cane to the conclusion-that they
were intra-virus and held at page 856 as under:

If we bear in mnd the fact that sales tax on inter-
State sales is levied for the benefit of the States and the
further fact that each one of the State Governments in its
own interest is bound to create the best possible condition
for the growh of industry and commerce in that State, it is

reasonable to assune that they will not be blind to economc
forces. Al  that one has to guard against is to see that
they do not, by having recourse to their taxation power,
obstruct the flow of trade into their State. In the norm
course they will be interested in seeing that goods produced
in their States are sold outside. Reasonably sufficient

safeguards against the free flow of trade into a State have
been provided by the provisions of the Act, firstly, by
providing for the levy of sales tax in the State in which
the goods are produced, and, secondly, by placing various
restrictions on the power of the States in fixing the rates.
None of the inmpugned provisions, in my opinion, has direct
or imredi ate inpact on inter- State trade or commerce..

The aforesaid decision in NK Nataraja Midaliars
case (supra) not only wupheld the wvalidity of Section
8(2)(2A) and (5) but also observed that sub-section (5) of
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Section 8 authorised the State Governnent to waive or | ower
the rate of tax in the public interest, notwthstanding
anything contained in Section 8.  There can, therefore, be
no challenge to the exercise of power under Section 8(5)
except on the ground that such power has not been exercised
in public interest..

In State of Tami| Nadu & Gthers Vs. Sitalakshm Mlls
& Ohers, [ (1974] 4 SCC 408], the wvalidity of Section
8(2)(h) of the Act was once again considered by a
Constitution Bench of this Court in the light of Articles
301 and 303 of the Constitution. VWil e wupholding the
validity of Section 8(2)(b) and by following the decision in
the case of NNK. Nataraja Midaliar (supra), this Court at
page 414 observed as under

As regards the contention that Section 8(2)(b) is
violative of ~ Article 303(1) in that there will be varying
rates of tax on inter-State sales in different States
dependi ng- upon their rates of sales tax for inter-State
sales and that that wll lead to the inposition of
dissimlar tax on the sale of sane or simlar comodities,
it is enough to state that this question has been consi dered
by this Court in State of Madras Vs. N. K. Nat ar aj a
Mudal i ar (supra) and the Court has rejected the contention
The Court said that the existence of different rates of tax
on the sale of the sane or simlar conmodity in different
States by itself would not be discrimnatory as the flow of
trade does not necessarily depend upon the rates of sales
tax; it depends, according to the Court, upon-a variety of
factors such as the source of supply, place of consunption,
exi stence of trade channels, the rates of freight,  trading
facilities, availability of efficient transport and ' ot her
facilities for carrying on the trade.

The wvalidity of Section 8(2)(b) of the Act, on the
ground that it suffers from the vice of excessi ve
del egation, was al so considered by a Constitution Bench of
this Court in Gmalior Rayon Silk MFG. (WG ) Co. Ltd. Vs.
The Assistant Conm ssioner of Sales Tax and others, [(1974)
4 SCC 98] and it was held that Parlianent had not abdicated
its legislative function by enacting Section 8(2)((b) of the
Act .

In Video Electronics Pvt. Ltd. And~ Another Vs.
State of Punjab and Another [(1990) 3 SCC 87], the chall enge
was to notifications issued by the State of = U. P. under
Section 4-A of the U P. Sales Tax Act and Section 8(5) of
t he Central Sales Tax Act exenpting new units of
manuf acturers in respect of the goods specified therein from
payment of any sales tax for different period ranging from3

to 7 years. The petitioners therein, who were not new
manuf acturers and were not entitled to claimthe benefit of
the said notifications, had contended that Part Xl Il of the

Constitution had envisaged the preserving of the unity of
India as an econonmic unit and hence had guaranteed free fl ow
of trade and comrerce throughout India and, therefore,
either a State should grant exenption to all goods
irrespective of the fact that the goods are locally
manufactured or inported fromother States, otherwise it
would be violative of Articles 304 and 304(a) of the
Constitution. Repelling this contention, it was held that
whil e mai ntai ning the general rate at par, special rates for
certain industries for a limted period can be prescribed by
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the States without offending the provisions of Articles 301
and 304(a) of the Constitution. In conmng to this
conclusion it was observed at page 108 as foll ows:

Concept of economic barrier nmust be adopted in a
dynam ¢ sense with changing conditions. Wat constitutes an
econom c barrier at one point of tine often ceases to be so
at another point of time. It will be wong to denude the
people of the State of the right to grant exenptions which
flow fromthe plenary powers of legislative heads in List 11
of the Seventh Schedul e of the Constitution. In a federa
polity, all the States having powers to grant exenption to
specified class for limted period, such granting of
exenption cannot be held to be contrary to the concept of
econonmic unity. The contents (sic concept) of econonic
unity by the people of India would necessarily include the
power to. grant exenption or to reduce the rate of tax in
speci al cases for achieving the industrial devel opment or to
provi de taxincentives to attain economc equality in growth
and development. Wen all the States have such provisions
to exenpt or reduce rates the question of economc war
between the States inter se or econom c disintegration of

the country as such does not arise. It is not open to any
party to say that this should be done and this should not be
done by either one way or the other. It cannot be disputed

that it is open to the States to realise tax and thereafter
remt the same or pay back to the local manufacturers in the
shape of subsidies and that would neither discrimnate nor
be hit by Article 304(a) of the Constitution. In this case
and as in all constitutional adjudications the substance of
the matter has to be |ooked into to find out-whether there
is any discrimnation in violation of the constitutiona
mandat e

Section 8(5) of the Act, which has been held to be
valid and whose anbit has been explained in the afore-said
decisions, provides that in respect of inter-state sale of
certain types of goods by any dealer havingits place of
business in the State, no tax shall be payable or tax shal
be calculated at Ilower rates than those specified in
sub-section (1) or sub-section (2). This power of exenpting
or reducing the rate of inter-state sales tax on certain
types of goods, |I|ike cenent in the present case, has of
course to be exercised when the State Covernment is
satisfied that it is necessary to do so in public interest.
The respondents have clearly stated that as a result of
reduction of tax to 7% vide Notification dated 8th January,
1990, it had got additional revenue of |akhs of rupees in
the last quarter of that financial year. It is also stated
in the affidavit in reply that unless incentives are  given
to the industries in the State of Rajasthan, further

econom c, industrial and social devel opnent of the State
woul d be hanpered. The production of cenent in the State
was far in excess than the consunption. The surplus

available with the cement manufacturers had to be sold
outside the State and unless it was advantageous for the
cenent manufacturing units to sell their cenent outside the
State, the cenent industry wthin the State would be
crippled which would have an adverse industrial, social and
econom c inmpact on the State of Rajasthan and would
consequently be detrinmental to public interest. The high
rate of tax on inter-state sale which had been preval ent had
resulted in manufacturing units resorting to branch transfer
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of cement fromone State to another w thout paying any tax
in the State of Rajasthan and |owering of the inter-state
sales tax had the effect of increasing the tax collection

There were 33 wunits in Rajasthan which were engaged in
manuf acturing of cenment which are stated to be providing
direct enploynment to 10475 personnel. In addition thereto,
25000 workers were stated to be engaged in mning industry
and nore than 50000 workers were engaged in allied
activities 1i.e. transportation, |oading, unloading and
marketing etc. Wth the denmand of cenment within the State
of Rajasthan being limted, it thus became inperative to
encourage inter-State sales of cenment fromthe State of
Raj ast han. Reducing the rate of inter-State sales tax
facilitated in the higher tax return and in the industry
continuing to function. This would clearly show that the
i ssuance of the said notification was in public interest as
envi saged by sub-section (5) of Section 8 of the Act.

W ‘are unable to agree with the contention of the
| earned  ‘counsel ~for the petitioners that the inpugned
notification -had the effect of preventing or hindering the
free nmovenment of goods fromone State to another. As far as
the State of Rajasthan is concerned, it had the opposite
effect. Merely because local rate of tax in the State of
Guj ar at on the /sale of cenent was higher than the
inter-State sales tax on the cenent sold from Rajasthan
cannot |lead to the conclusion that the inpugned notification
prevented or hindered the free novement of goods from one

State to another. [In fact the inmpugned notification had the
opposite effect, nanely, it increased the novenent of cenent
from Rajasthan to other States. It is not as if the

i mpugned notification created a barrier which nay have had
the effect of hindering free novenment of -goods but on the
other hand, the sales tax barrier was lowered resulting in
i ncreased volume of inter-state trade.

It is no doubt true that Section 8 of /the Act
contenplates the furnishing of FormC and FormD  where
inter-State sale is nade to registered dealer or to the
CGovernment Departnent outside the State. But-a Notification
whi ch is issued under sub- section (5) of Section 8 can have
a overriding effect in viewof the non-obstante clause.
Form C and Form D are regarded as proof of inter-State sale
being nmade by dealers from Rajasthan to a regi stered deal er

or to a Covernnent Departnment outside ~Rajasthan. The
i mpugned notification requires the seller to record the nane
and address of the purchaser on the bill or cash menmp which

he is required to issue in relation to an inter-State sale
and the dealer is required to prove that the transaction was
in the nature of inter-State sale. W are unable to /agree
that the substitution of the requirement of furnishing
Form C and FormD by making it obligatory on the dealer to
record the name and address of the purchaser in the bill or
cash meno woul d have the effect of facilitating tax evasion

The experience of the State of Rajasthan has been that with
the issuance of such notifications, its tax revenue on
inter-State sale of cenent had increased.

Shri  Shanti Bhushan had pl aced strong reliance on the
decision of this Court in the case of Indian Cenment (supra).
This Court was dealing with the case where the State of
Andhra Pradesh had issued a notification under Section 8(5)
of the Act reducing the rate of tax in respect of sale made
in the course of inter-State trade or commrerce from that
St ate. After referring to the decisions of this Court in
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Atiabari Tea Co. Ltd., NNK Nataraja Midaliar, OGwalior
Rayon Silk Manufacturing (Wg.) Co. Ltd. And Sital akshm
MIlls (supra), this Court at page 759 observed as foll ows:

Variation of the rate of inter-State sales tax does
not affect free trade and comrerce and creates a |oca
preference which is contrary to the schene of Part Xl Il of
the Constitution. The notification extends the benefit even
to unregi stered deal ers and the observati ons of Hegde,J. on

this aspect of the natter are relevant. Bot h t he
notifications of the Andhra Pradesh CGover nnent are,
therefore, bad and are hit by the provisions of Part X I of

the Constitution. They cannot be sustained in | aw

The aforesaid conclusion, with respect, does not flow
fromthe decisions of the Constitution Benches of this Court
to which reference has been nade earlier. Variation in the
rate of /inter- State sales tax is clearly permtted by
Section. '8(5) of the Act whose validity has been expressly
upheld in N K~ Natarja Midaliar case (supra). This being
so the conclusion in - Indian Cenment case (supra) that
variation of the rate of inter-State sales tax, which
creates a local preference, is contrary to the schene of
Part XIl1l of the/Constitution, is not correct. |In |Indian
Cenent case (supra) there is reference to the observations
of Hegde,J. which were to the followng effect.

Sub- Section (5) of Section 8 provides for giving
i ndi vi dual exenptions in publicinterest. Such a power is
there in all taxation neasures. It is to -provide for
unforeseen contingencies. Take for exanple, when there was
famne in Bihar, if a dealer in Punjab had undertaken to

sell goods to a charitable society in that State at a
reasonabl e price for distribution to those who wer e
starving, it would have been in public interest if the

Punj ab Governnent had exenpted that deal er from paying sales
tax. Such a power cannot inmrediately or directly affect the
free flow of trade. The power in question cannot be said to
be bad. |If there is any nisuse of that power, the sane can
be chal | enged.

We do not find these observations of Hegde,J. in N K
Nat araj a Mudal i ar case (supra) in any way indicating that in
public interest the rate of inter-State sales tax could not
be reduced even if it nmeant benefit 'being given to
un-regi stered dealer. On the other hand the power to grant
exenption was wupheld provided it was not m sused. We
accordingly hold that Indian Cenent Case (supra) has not
been correctly decided and is, accordingly, overrul ed.

In Shri Digvijay Cement Co. case (supra), it was
contended on behalf of the State of Rajasthan that the
public interest contenplated by Section 8(5) of the Act,
insofar as the State of Rajasthan is concerned, would nean
interest of the public of Rajasthan and as the increased
revenue could be wused for the benefit of the people of
Raj ast han, the inmpugned exerci se of power rust be regarded
as being in public interest. This contention was not
accepted and it was observed that public interest has to be
interpreted in the context of the Central Sales Tax Act and
Articles 301 & 304 of the Constitution. It was further held
that increase in revenue and its utilisation for the public
of the State can generally be regarded to be in public
interest but, that by itself, could not be regarded as
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sufficient, if it had the effect of going against the policy
of the Act and object of the constitutional provisions. It
appears to us that Section 8(5) of the Act clearly enables
the State GCovernments to reduce the rate of inter-State
sales tax if it is satisfied that it is necessary to do so
in the public interest. Prior to 1957, sub-section (5) of
Section 8 gave power to the Central Governnent to, inter
alia, reduce the rate of sales tax if it was necessary so to
do in the public interest. Wth the Central Sales Tax
Anmendnent  Act, 1957, the Parliament conferred this power on
the State Governnents instead of the Central Government. In
this historical backdrop the public interest, as referred to
in sub-section (5) of Section 8 of the Act, will certainly
include the public interest of the State concerned. |If the
reduction of the rate of tax results in increase of revenue
and of industrial activities, providing enploynment in the
industry as well as in the mning of |linestone, it cannot be
said that the notification was not issued in public
i nterest.

In the aforesaid judgnent in Shri Digvijay Cenent case
(supra) it was also observed, while dealing with dispensing
with the requirenment of furnishing declaration in FormC,
that it was difficult to appreciate how the State of
Raj ast han could have effectively checked or prevented
evasion of paynent of tax or inter-State sale of cenent.
Under Section 8(5) of the Act, the State -CGovernment can
exerci se power notw thstanding anything contained in the
said Section. Therefore, notw thstanding the requirenent of
sub-section (4) of Section 8-in-relation tothe furnishing
of FormC and FormD, the State Government could, while
lowering the rate of tax, inpose conditions which may not be
in conformty with sub-section (4) of Section 8 of the Act.
When the purpose of furnishing FormC and FormD is only to
ensure that sales are nade inthe course of inter-State
sales, the State Government may provide for a different node

or nmanner in which this object can be achieved. In the
instant case, the condition for ‘availing the benefit of the
notification is that in the bill or cash nenp the nane and

conplete address of the purchaser has to be stated and,
consequently, the burden to prove that the transaction was
in the nature of inter-State sales is on the dealer. At the
time of assessment, therefore, the deal er who seeks to get
the benefit of the said notification will have to establish
the identity of the purchaser outside the State and also, in
turn, prove that an inter- State sale has taken place. The
tax which is collected is allocated to the State from where

the novement of goods starts. Therefore, ‘the question
whether there is wevasion of tax has to be seen 'with
relevance to that State. If reducing tax results in

increase in collection of tax by encouragi ng nore people to
pay tax to that State then it cannot be urged that Article
301 is violated.

W cannot subscribe to the view that the said
Notification by dispensing with t he requi r enent of
furni shing declaration in FormC had the effect of
facilitating evasion of payment of tax and was violative of
the scheme of the Constitutional provisions contained in
Chapter XIII.

In Shri Digvijay Cenent Conpanys case (supra), it was
observed that:

W are also of the view that the justification
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advanced by the State of Rajasthan that as a result of the
i mpugned notifications the State revenue had increased and
thus they were beneficial to the State revenue, is not valid
as the said notifications had the effect of <creating a
preference to cement manufactured and sold in Rajasthan and
di sadvantage for the sale of cement manufactured and sold in
Gujarat and thus had the direct and i medi ate adverse effect
on the free flow of trade

Lowering of rate of tax by the State of Rajasthan, as
we have already noticed, had the direct effect of increasing
the flow of trade. The nmere fact that the local sale of
cenent in Gujarat nay have been adversely affected cannot
result in the inpugned notification being regarded as
affecting the free flowof trade and being violative of
Article 301 of the Constitution. The said provision is
concerned wth the novenent of goods fromone State to the
another and as far as the present case is concerned, wth
the Ilowering of tax, the novenent has increased rather than
decr easi ng.

The decision of Three Judge Bench in Shri Disgvijay
Cenent Co. case (supra) does not, in our opinion, |ay down
the correct |aw and the sane is accordingly over-rul ed.

For the afore-said reasons we uphold the validity of
the inpugned notification dated 12th March, 1997 issued by
the State of Rajasthan with the result that this wit
petition is dismssed. There shall be no order as to costs.




