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PETI TI ONER
THE DELH CLOTH AND GENERAL M LLS CO., LTD.
Vs.
RESPONDENT:

HARNAM SI NGH AND OTHERS

DATE OF JUDGVENT:
21/ 04/ 1955
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JAGANNADHADAS, B

SI NHA, BHUVNESHWAR P

Cl TATI ON:
1955 AIR 590 1955 SCR (2) 502

ACT:

Private International Law Law applicable to contractua
obligations-English and Continental schools of thought-Lex
situs and "Proper Law' of contract-Partition of India-Post
partition debt- Action for recovery where Iies-Analogy of
banki ng transactions and insurance clainms-Place of primary
obl i gation-Debt, whether property-Sections 3 'and 130 of
Transfer of Property Act-Evacuee property |aws-Pakistan
(Protection of Evacuee Property) Odinance, 1948 (XVIIl of
1948) - Paki st an (Admi ni stration of Evacuee Pr operty)
Ordi nance (XV) 1949- \Wet her confiscatory in nature.

HEADNOTE:

During the years in question cloth was rationed at
Lyal I pur, then a part. of the Punjab in undivided |India, and
sales could only be made to governnent nom nees and ot her
aut hori sed persons. The plaintiffs, resident in- Lyall pur
were the government nom nees, The
403
def endant conpany, wth its head office at Delhi had a
branch office and mlls at Lyallpur, and supplied the
plaintiffs with cloth fromtinme to tinme in accordance wth
the government quota through its branch manager at Lyall pur
Their dealings |asted some 4 or 5 years prior tol 1947.

In accordance with their contract the plaintiffs left a
security deposit of Rs. 1,000 with the defendant’s branch
manager at Lyallpur, and deposited further suns “of ' nobney
with him from time to time at Lyall pur. The defendant
supplied the plaintiffs with their quota of cloth against
those deposits. There was thus a running account between
the parties in which the balance was sonetinmes in the
plaintiffs’ favour and sonetinmes agai nst then when agai nst,

they paid the defendant interest on the "overdraft". The
goods had to be supplied at Lyallpur and all noneys were
paid there. The accounts were kept at Lyallpur though

copies were sent to the defendant’s head office at Del hi.

In 1947, when India was partitioned, Lyallpur was assigned
to Pakistan. The plaintiffs thereupon fled the country and
entered India as refugees. They settled in -Delhi and thus
became "evacuees" according to a Pakistan ordinance. At
that tine there was a balance of Rs. 11,496-6-6 in the
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plaintiffs’ favour. They accordingly made a demand at Del h
for paynent of this sumand for return of their security
deposi t.
In the meanwhil e the Paki stan Governnent issued an ordi nance
(1) vesting all evacuee property in the Custodi an of Evacuee
Property in Pakistan (2) prohibiting the 'paynment of npney
to evacuees; and (3) requiring all nobneys payable to, or
cl ai mabl e by, evacuees to be paid to the Deputy Custodian of
Evacuee Property in Pakistan. Paynents so nmade were to
operate as a discharge fromfurther liability to the extent
of the paynent. Breach of this |law was punishable as an
of f ence.
The Deputy Custodi an demanded paynent fromthe defendant of
t he noneys oW ng to t he plaintiff. After sone
correspondence and denur, the paynent was nmade as required.
The def endant pl eaded this as a defence to the action
Hel d: (1) Lyallpur was the place of primary obligation
because  under the contract the balance remaining at its
termnation was to be paid there and not el sewhere,
accordi ngly the demand for paynment nade at Del hi before a
demand and refusal at Lyallpur was ineffective;
(2) That the elenents out of which the contract to pay
arose were nost densely grouped at Lyall pur, so Lyall pur was
the natural seat of ‘the contract and the place with which it
had its closest and nost real connection. Accordingly, the
"proper law of the contract” was the Lyall pur Law
(3) Under the English doctrine alsothe situs of the debt
was Lyal | pur; and so
404
(4) either way, the Lyall pur | aw applied
(5) as it obtained at Lyallpur at the tine when perfornmance
was due because a " proper law' intended as a whole to
govern a contract is adm nistered as a "living and changi ng
body of law', accordingly, effect is given to any | changes
occurring in it before performance is due;
(6) a "debt" being a chose in action is "property” wthin
the neani ng of the Pakistan Ordinance and so,
(7) the noney was rightly paid to the Deputy Custodian and
that operated as a good discharge and exonerated the
defendant fromfurther liability.
But quaere, whether different conditions would not arise .in
a case where no payment is made and the defendant has no
gar ni shabl e assets in Pakistan out of which the West ~Punjab
Government could realise the debt out of the defendant’s
property there.
(8) The provisions of the Pakistan ordi nance relevant to the
case are not opposed to the public policy of India and so
can be relied on as a defence to an action of this nature.
Appeal all owed.
Mount Al bert Borough Council v. Austral asian Tenperance,
etc. (1938 A C. 224), Bonython v. Conmonwealth of “Australia
(1951 A.C. 201 at 219), Bank of Travancore v. Dhirt Ram (69
I.A. | at 8), New York Life Insurance v. Public Trustee
([1924] 2 Ch. 101 at 119), Rex v. Lovitt (1912 A C 212),
Joachinsons v. Swiss Bank Corporation ([1921] 3 K. B. 110),
Arab Bank v. Barclays Bank (1954 A.C. 495 at 531), Fouad
Bi shara v. State of Israel ([1954] 1 A ER 145). Re.
Chesterman’s Trusts [(1923] 2 Ch. 466 at 478), Be. Banque
Des Marchands De Modscou ([1954] 2 AE R 746), Odwin v.
Forbes (1817 Buck 57) and Re. Munster ([1920] 1 Ch. 268),
referred to.

JUDGVENT:
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ClVIL  APPFLLATE JURI SDI CTION: Civil Appeal No. 200 of
1954,
Under Article 133 of the Constitution and section 109 of the
Code of Gvil Procedure fromthe Judgnent and decree dated
the 6th Decenber 1952, of the G rcuit Bench of the Punjab
Hi gh Court at Del hi (Weston C. J. and Bhandari J.) in Regul ar
First Appeal No. 72 of 1952, arising out of the Judgnent and
Decree dated the 14th day of April 1952, of the Court of
Subordi nate Judge, Delhi in Suit No. 657 of 1950.
N. C. Chatterjee, (Tarachand Brijnohanlal and
B. P. Maheshwari, with him for the Appellant.
R S. Narula, for the Respondent,

405

1955. April 21. The Judgnent of the Court was delivered by
BosE J. - The def endant appeal s.
The plaintiffs were the partners of a firmknown as Harnam
Singh Jagat Singh. Before the partition of India they
carried on the business of cotton cloth dealers at Lyall pur
whi ch is now in Pakistan.

The defendant is the Delhi Cloth and General MIls Co. Ltd.
It is a registered conpany carrying on business at Del hi and
other places and has its head office at Delhi. One of the
pl aces at which it carried on business before the partition
was Lyal | pur.

The plaintiffs’ case i's that they carried on business wth
the defendant conpany for sone three or four years before
1947 and purchased cloth fromthe conpany fromtine to tine.
In the course of their business they used to make lunp sum
paynent s to the  defendant agai nst their pur chases.
Sonetimes these were advance payments and ~at others the
bal ance was agai nst them Wen there was an adverse bal ance
t he plaintiffs paid the defendant -interest: see t he
plaintiff Sardari Lal as P. W 3.

On 28-7-1947 the account stood in the plaintiffs | favour
There was a bal ance of Rs. 79-6-6 lying to their credit plus
a deposit of Rs. 1,000 as security. On that day they
deposited a further Rs. 55,000 bringing the balance /in their
favour up to Rs. 56,079-6-6.

The def endant conpany delivered cloth worth Rs. = 43,583-0-0
to the plaintiffs against this anpunt at or about that tine.
That left a balance of Rs. 11, 496-6-6. The suit is to
recover this balance plus interest.

The claim was decreed for Rs. 12,496-6-6 and this was
upheld on appeal to the High Court. The defendant appeal s
her e.

The defendant admits the facts set out above but ~ defends
the action on the followi ng ground. It contends that when
India was partitioned on 15-8-1947, Lyallpur,  where these
transactions took place and where the noney is situate, was

assigned to Pakistan.,. The plaintiffs fled to India at this
time and thus
406

became evacuees and the Pakistan CGovernnent froze al
evacuee assets and |later conpelled the defendant to hand
them over, to the Custodian of Evacuee Property in Pakistan.

The defendant is ready and willing to pay the noney if the
Paki stan Governnment will release it but until it does so the
def endant contends that it, is unable to pay and is not
liable. The only question is, what are the rights and
liabilities of the parties in those circunstances? The
amount involved in this suit, though substantial, is not

| arge when conpared with the nunber of clainms by and agai nst
persons in sinlar plight. The defendant itself is involved
in many sinilar transactions. A list of them appears in Ex.
D 11. Mohd Bashir Khan, D.W 1, says that the total cones
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to Rs. 1,46,209-1-9. The defendant has accordingly chosen
to defend this action as a test case.

The further facts are. as follows. At the relevant period,
before the partition, cloth was rati oned and its
distribution controlled in, anong other places, the Punjab
where Lyal lpur is situate. According to the schene, quotas
were allotted to different areas and the manufacturers and
suppliers of cloth could only distribute their <cloth to
retailers in accordance with those quotas, and dealers in
those areas could only inport cloth up to and in accordance
with the quotas allotted to them If the suppliers
thenselves had a retail shop or business in a given area,
then the quota for that area was divided between the
supplier and a Governnent  quota-holder or quota-holders
called the nominated inporter or inporters. The |oca
agency of the suppliers was permitted to inport up to the
-portion of the quota allotted to it in that area and the
suppliers . were obliged to give the balance of the quota to
the Governnment quota-hol der or holders. The plaintiffs were
the CGovernment quota-hol ders for Lyall pur and the defendant
conpany also carried on business there through the GCenera
Manager of the Lyallpur MIIs.

It is admitted that the defendant owns these mills but it
is a mtter of dispute before us whether the mlls are a
branch of the defendant conpany; but

407
what ever the exact status of the Lyallpur mills may be, it
is clear from the evidence and the docunents that the
General Manager of these mills conducted the  defendant’s
cotton business at Lyallpur.

It seens that the details of the cloth distribution schene
for Punjab, in so far as it affected the defendant . conpany,
were contained in a letter of the 24th Cctober 1945 fromthe
Secretary, Civil Supplies Departnent, Punjab. That letter
has not been filed and so we do not know its exact contents
but reference to it is found in a series of letters witten
by the defendant conpany fromDelhi to the District WMagis-
trate at Lyallpur. Those letters range in date from 3-1-
1946 to 19-4-1947: (Exs. P-5to P-12). They are all in the
same form only the figures and dates differ.. It wll be
enough to quote the first, Ex. P-5. It is dated 3-1-1946
and is from the Central Marketing Oganisation of the
def endant conpany, the Delhi Cloth and General MIlls Co.
Ltd. It is witten fromDelhi to the District Magistrate
Lyal I pur, and is as follows:

"The District Mgistrate, Lyall pur

Re: Cloth Distribution Scheme.

Dear Sir
Ref:Letter No. 15841-CL-(D)-45/8342 of 24th Cct. 1945 from
Secretary, Civil Supplies Deptt. Punjab Govt., Lahore.

Kindly note that we have allotted 28 bales “for vyour
district for the nonth of January 1946. Qut of ‘this a
quantity of 18 bales will be despatched to our Retail stores
in your district/State and the bal ance of 10 bales w |l - be
avai l abl e for delivery to your nom nated inporter.

We shall be obliged if you kindly issue instructions to
your nomnated inporter to collect these goods from us
within 15 days of the two dates for delivery fixed, nanely
by t he 20th of January and 5th of February 1946

respectively. It may be noted that the first half quota
will lapse in case delivery is
52

408

not taken by you by the former date and the second half wll
| apse if not taken by the latter date.
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Yours faithfully,
D.C. & Gen. MIls Co.,
Lt d.

In each case a copy was sent to the plaintiffs narked as

foll ows:

"Copy to nomnated inporter:-

Jagat Si ngh Harnam Si ngh,

Cl oth Merchants,

Lyal I pur".

The | ndi an | ndependence Act, 1947 was passed on 18-7-1947

and the district of Lyallpur was assigned to Pakistan subject

to the award of the Boundary Conmi ssion. Then followed the
partition on 15-8-1947 and at or about that tine the
plaintiffs fled to India. This nade them evacuees according
to a later Odinance: But before that Ordinance was
promul gated the Assistant Director of Gvil Supplies, who
was al so an Under Secretary to the Wst Punjab Governnent,
wote to the defendant’s General Manager at Lyallpur (the
General WManager of ‘the Lyallpur Coth MIIs) on 17-2-1948
and told ‘himthat-

"The anpunt deposited by the non-Muslim dealers should

not be refunded to themtill further orders". (Ex. D 1).
The defendant did all it could, short of |litigation, to
protest this order and -to try and get it set aside. Its

General WManager at Lyallpur wote letters to the Assistant
Director of Civil Supplies on 14-4-48, 9-8-48 (Exs. D2 and
D-4) , 23-4-49 (Ex. D7) and 6-6-49 (Ex. D-8), but the
replies were unfavourabl e. On 30-4-48 the Assi st ant
Director said that "in no case" should the suns be refunded
( Ex. D-3) and on 1-1 1-48 directed that these anounts
shoul d be deposited with the Custodi an of Evacuee  Property
(Ex. D-5). This was in accordance with an O'di nance which
was then in force. Later, on 8-11-48, the Ceneral . Manager
received orders fromthe Deputy Custodian that the noneys
shoul d be deposited with the Deputy Custodian(Ex. D-6) and
on 23-6-49 these orders were repeated by the Custodian
(EX. D-9).

Meanwhi l e, the plaintiffs, who by then had shifted

409

to Delhi, made a series of denmands on the defendant i n Del hi
for payment. These are dated 3-1-49 (Ex. P.W 4/4), 27-1-
49 (Ex. P.W 4/1), 11-3-49 (Ex. P.W 4/3) and 26-3-49 ( Ex.
P.W 4/2). The defeddant’s attitude is sumred up in its
letter to the plaintiffs dated 12-2-49 (Ex. P-3). The
defendant said that its had received orders from the West
Punjab Government, through the Assistant Director of Cvi
Supplies, not to make any refunds w thout the orders of the
West Punj ab Gover nnent.

On 15-10-1949 the Odinance of 1948 was replaced by
Ordinance No. XV of 1949 (Ex. D-26) but that nade no
difference to the | aw about evacuee funds and properties.

On 4-7-1950 the plaintiffs served the defendant with a
notice of suit (Ex. P-14). This notice was forwarded to
the defendant’s General Manager at Lyall pur by the
defendant’s Managing Director in Delhi urging the GCenera
Manager to try and obtain the sanction of the Wst Punjab
Government for paynent of the noney to the plaintiffs; and
on 27-7-1950 the defendant wote to the plaintiffs saying-

"W confirmthat the sumof Rs. 11,496-6-6 and Rs. 1,000
are due to you on account of your advance deposit and
security deposit respectively wth our Lyallpur Cotton
MIlls, Lyallpur, and the sumw ||l be refunded to you by the
said MIls as soon as the order of prohibition to refund
such deposits issued by the West Punjab Governnent and
served wupon the said MIIs is withdrawn or cancelled, and
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that your claimshall not be prejudiced by the wusual tine
limt of three years having been exceeded (Ex. P-4).

The defendant’s reply did not satisfy the plaintiffs, so
they instituted the present suit on 16-12-1950.

After the suit, the defendant’s Managing Director wote
personally to the Joint Secretary to the Governnent of
Paki stan on 2-4-1951 but was told on 21-4-1951 that the
matter had been carefully examne and that the nobney nust
be deposited with the Custodian (Ex. D 25). A second
attenpt was made 30-4-1951 (Ex. D-24) and the Joint
Secretary was agai n approached. Soon after, an Extraordi ne
410

Ordi nance was pronul gated on 9-5-1951 (Ex. D-27) exenpting
"cash deposits of individuals in banks" fromthe operation
of the min Odinance. But the Joint Secretary wote on
2-6-1951 that this did not apply to private debts and
deposits and agai n-asked the defendant to deposit the Mney
with the Custodian (Ex. D 23). Finally, the Custodian
i ssued an order on 6-11-1951 directing that the deposits be
nmade by the 15th of that nmonth, "failing which [ egal action
will have to be taken against you". (Ex. D-10). The noney
was deposited on 15-11-1951 on the |ast day of grace (Ex.
D 12).

The first question that we nust determine is the exact
nature of the contract fromwhich the obligation which the
plaintiffs seek to enforce arises. The sumclained in the
suit, aside fromthe interest, is made up of three itens:
(1)Rs. 79-6-6 outstanding froma previous account;

(2)Rs. 11,496-6-6 being the balance of a sumof Rs. 55,000
deposited on 28-7-1947; and
(3) Rs. 1,000 as security.

The three itens appear to be linked up but we' will, for
the nonment, concentrate on the |argest, the deposit of Rs.
55, 000. Both sides have spoken of it as a "deposit"
throughout but we will have to examine its exact nature
because deposits are of variouskinds and it wll be
necessary to know which sort this was before we can apply
the | aw.

Unfortunately, the evidence is nmeagre and scrappy, /SO0 we
have been obliged to piece rmuch disjointed material together

to forman intelligible pattern. It is admitted that the
distribution of <cloth in this area was controlled by the
Government of Punjab (in undivided India) at all material
tinmes. It is also admtted that the plaintiffs were, what
were called, "Governnment noni nees" for Lyall pur. In the
plaint the plaintiffs also called thenselves the "reserve
deal er”. This term has not been expl ai ned but the use of
these words and the words "nomi nated inporter”, indicates

that the plaintiffs occupied a privileged ]position. The
letters (Exs. P-5to P-12), on
411
which the plaintiffs relied very strongly, also point to
that; Ex. P-5, for exanple, shows that the defendant was
obliged to give 10 bales out of a quota of 28 for that area
to the plaintiffs under the orders of the Punjab Governnent
and could only keep 18 for its own retail stores in the
nmonth of January 1946. In April the defendant was all owed
to keep all 28 but in July the distribution was 35: 25 in
the plaintiff’s favour. In Septenber, Novermber (1946) and
April 1947 it was half and half. In February and March 1947
it was 10 : 26 and 29 : 26 for the plaintiffs and the
defendant’s stores respectively.

Now, ordinarily, a privilege has to be paid for and it
seens that the price of this privilege was (1) paynent of a
security deposit of Rs. 1,000 and (2) paynment of a second
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deposit against which cloth was issued fromtine totine in
much the sanme way as a banker hands out noney to a custoner
agai nst deposits of nmoney in a current- account, only here
the paynments were issues of cloth instead of suns of noney.
We draw this inference fromwhat we have said above and from
the follow ng facts:

(1) Both sides have called the paynent a "deposit" in their
pl eadi ngs;

(2) The plaintiffs speak of receiving goods "against this
deposit" (paragraph 3 of the plaint) and Mohd. Bashir Khan
(D.W 1) of delivery being made "against this advance"

(3) The plaintiff Sardari Lal (P.W 3) says that the
parties have been carrying on dealings for 3 or 4 years and
that "advances wused to be made to the mills from time to
time. Sonetines our balance stood at credit"”;

(4) Sardari Lal says that when their bal ance was on the
debit side, they  paid the defendant’s interest but the
defendant = paid no interest when the balance was in the
plaintiffs’ favour. (This is the position when there is an
overdraft in a bank);

(5) There was a balance of Rs. 79-6-6 standing in the,
plaintiffs’ favour when the deposit of Rs. 55,000 was mnade;
(6) The plaintiffs said intheir letter (Ex. P.W 4/1)

412

to the defendant that they had a "current account” with the
defendant in which a sumof Rs. 11,496-6-6 was in "reserve
account". This figure of Rs. 11 ,496-6-6 i's nmade up by
including the old balance of Rs. 79-6-6 in this account;

(7) Intheir letter Ex. P-14 the plaintiffs said that they
had "deposited" money in the plaintiffs’ account at Lyall pur
"as reserve dealers", —against that they received goods
leaving a balance of Rs. 11,496-6-6. ~Again, this figure
i ncl udes Rs. 79-6-6.

Al this shows that the paynent of Rs. 55,000 was not just
an advance paynment for a specified quantity of goods but was
a runni ng account very like a custoner’s current account in
a bank. The only matter that can be said to indicate the
contrary is the fact that the defendant has listed this
noney in Ex. D11 under the head "Purchaser’s advance". But
the mere use of this termcannot alter the substance of the
transactions any nore than the nmere use of “the word
"deposit”. The fact that the parties choose to call it this
or that is, of course, relevant but is not conclusive, and
in order to determne the true nature of a transaction it is
necessary to view it as a whole and to- consider other
factors. But in this case we need not specul ate because the
plaintiffs have thenmsel ves expl ai ned the sense in which the
term "Purchasers advance account"™ is used. In their
statenent of the case which they filed here, they say-

"The defendants maintained a ' Purchasers advance ~account’
in their books at Delhi. The plaintiffs used to~ pay the
def endant s advance anounts agai nst which cloth was supplied
and the bal ance had to be adjusted periodically".

But the banking anal ogy must not be pushed too far. The
stress laid by the parties on the terms " Gover nnent
nom nees", "nom nated inporter" and Preserve dealer", both

in the correspondence and in the pleadings and evidence,
suggests that the defendant was dealing with the plaintiffs
in their capacity of "CGovernnent nominees" and that, in its
turn, inports the condition that the dealings would stop the
nonent the plaintiffs ceased to occupy that pri-

413
vil eged position. As we have seen, the inport of cloth was
controlled by the Punjab Government at all relevant tines

with the result that the defendant could not sell to anybody
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it pleased. The sales had to be to the Governnent noni nees.
Therefore, iif Governnent withdrew their recognition, the

def endant woul d not have been able to sell to the plaintiffs
any longer and it is fair to assune that the parties did not
contenmplate a continuance of their relationship in such an
eventuality. But, as this was not a definite contract for
the supply of a given quantity of goods which were to be
delivered in instalnments but a course of dealings with a
running account, it is also reasonable to infer that the
parties were at liberty to put an end to their business
rel ati onship at anytinme they pleased by giving due notice to
the other side and in that event whichever side owed noney
to the other would have to pay. But, either way, the place
of performance would, in these circunstances, be Lyalipur
We say this because all the known factors were situate in
Lyal I pur. The plaintiffs were the Governnent nomi nees for
Lyal l pur and they were resident there. The def endant
carri ed on business there and the goods had to be delivered
at Lyallpur and could not be deliverer] el sewhere, and so
performance was to be there. The accounts were Kkept at
Lyal | pur, -and though copi es appear to have been forwarded to
Delhi fromtinme to tinme, the books were situate there and
the Lyal | pur office would be the only place to know the up-
to the mnute state of the accounts. |In the circunstances,
it is reasonable to assunme, as in the case of banking and
i nsurance (matters we shall deal with presently), that on
the termnation of the contract the balance was to be paid
at Lyal I pur and not el sewhere. That localises the place of
primary obligation.

This also, 1in our opinion, inports another factor. The
def endant in Del hi woul d not necessarily know of any change
of recognition by t he Lyal | pur aut horiti es. The

correspondence with the Collector indicates that t he
CGovernment nom nee cleared the goods from the defendant’s
Lyal I pur godowns under the ~orders of t he Di strict
Magi strate. |If, therefore, the

414

nom nee was suddenly changed, intinmation of this fact /would
have to be given to the defendant at Lyallpur and not at
Del hi, otherwise there would be atime lag in which the
def endant’ Lyal |l pur office mght easily deliver the goods to
the plaintiffs as usual despite w thdrawal of the
recognition. Everything therefore points to the fact that
the notice of termination would have to be given at Lyal I'pur
and the obligation to return the balance would not —arise
until this notice of termnation was received. That
obligation would therefore necessarily arise at Lyall pur

The plaintiffs’ |earned counsel argued very strongly . that
the defendant’s Lyal | pur business was carried on from  Del hi
and that the accounts were kept there, that there was no
branch office at Lyallpur and that Lyalipur < had no
i ndependent |ocal control of the business. He relied on the
letters witten by the defendant to the District Mgistrate,
Lyal | pur, about the allotments of quotas (Exs. P-5to P-12)
and also on Ex. D7, a letter witten by the defendant’s
CGeneral WManager at Lyallpur to the Deputy Custodian of
Evacuee Property at Lyallpur in which he says that a

" Complete list showing the list of all non-Mslins
falling wunder item (3) with the anbunt to be paid has been
asked for fromour Head Ofice and will be subnmitted as soon

as received".

Counsel contended that the Lyall pur people bad so little to
do with the accounts that they were notable to supply even a
list of the persons who dealt with them they had to find
that out from Del hi.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 9 of 17

These matters should have been put to the defendant’s
Wi t nesses. Ex. D7 was witten in reply to a letter from
the Deputy Custodi an of Evacuee Property. That letter is
Ex. D6 and in it the Deputy Custodian refers to sone
earlier correspondence with the Under Secretary to the West

Punj ab Governnent, Lahore, which has not been fil ed. VWhen
we turn to the list that was eventually supplied from Delhi
( EX. D1 1) we find that it relates to accounts from

al |l over Paki stan such as, Miltan, Peshawar, Lahore, Sialkot,
Rawal pi ndi and even Karachi and Sukkar. Oobviously, a |oca
office like the Lyallpur office would not be in

415
a position to -supply ‘that sort of infornmation. The
def endant’ s accountant at Lyallpur, Sewa Ram (P.W 4), says

t hat -

"Purchasers’ deposits at Lyallpur were not recorded in the
books of the defendant at Del hi but statements used to be
despatched from there to Delhi. An account book was
prepared fromstatenments received fromlLyallpur. That book
i s known ‘as ' Ref erence Book’ ".

Presunmably, that would al'so be the practice of the other
branch offices, so the head office would be the only place
from where a general overall picture (which appears to be
what was asked for) coul d be obtai ned.

Now, the plaintiffs resided at Lyallpur-at all relevant
times and the defendant carried on business there through a
| ocal GCeneral Manager. W do not know where the contract
was made but we do know that the plaintiffs contracted in a
special capacity that was |ocalised at Lyallpur, nanmely as
the Governnment nominees for Lyallpur. W know that the
goods were to be delivered at Lyallpur and could not be
delivered anywhere else. W know that there was a ' running
account and that that account was kept at Lyallpur, and we

have held that the 'debt" did not become due till the
def endant was given notice at Lyallpur that the business
rel ati onship between the parties had termnated. The

term nation canme about because’ of acts that arose at
Lyal I pur, nanely the assignnment of Lyallpur to the newy
created State of Pakistan and the flight of the  plaintiffs
from Lyal | pur which rmade further performance of the primary
contract inpossible. The only factors that do not concern
Lyal l pur are the defendant’s residence in India and the
demands for paynent nmade in Delhi. The fact of demand is
not material because the obligation to pay arose at the date
of termnation and arose at Lyallpur, but if a -demand for
paynment is essential, then it would, along the lines of the
banki ng and insurance cases to which we shall refer |later,
have to be nmade at Lyallpur and a demand made el sewhere

would be ineffective. On these facts we hold that' the
el ements of this contract, that is to say, the contract

53
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out of which the obligation to pay arose, were nost densely
grouped at Lyallpur and that that was its natural seat —and
the place wth which the transaction had its closest and
nost real connection. It follows fromthis that the "proper
| aw of the contract”, in so far as that is material, was the
Lyal | pur | aw.

W have next to see when notice "to close the account and a
demand for return of the bal ance was nade and where. The
plaintiff Jagat Singh (P.W 5) says that he nade a witten
demand in Cctober 1947. But the earliest demand we have on
record is Ex. P.W 4/4 dated 3-1-1949. It is
understandable that the plaintiffs, who had to flee for
their 1lives, would have no copies of their correspondence,
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but it is a mtter for coomment that the demand which is
filed (EX. P.W 4/4) does not refer to an earlier demand or
denmands. The defendant was asked to produce all the
correspondence because the plaintiffs had lost their own
files. The defendant produced all we have on record and no
suggestion was nmade that anything had been suppressed.
Consequently we are not prepared to accept the plaintiffs’
statenment and we hold that there was no demand before 3-1-
1949.

Another point is that the earlier demand, even if nade,
could not have been made at Lyallpur. The plaintiff Jagat
Singh says he nmade the demand to the defendant’s Managing
Director. He resides in Delhi and the plaintiffs had by
then fled from Pakistan. Therefore, the demand could not
have been nmade at Lyall'pur, and apart from those denands,
there is no other notice of termination, so, technically,
t he defendant woul d have been justified in declining to pay
on the strength of a demand nmade in Del hi. The sanme defect
attaches 'to Ex. P. W 4/4. _However, we are fortunately
absol ved fromthe need to base on so technical a ground.

Now at the date of the demand the Pakistan O di nance (Ex.
D-26) was in force and under it the defendant was prohibited
from paying the money to the plaintiffs who were evacuees
according to Pakistan laws. The defendant was directed,
instead, to deposit the nmoney with the Deputy Custodian of
Evacuee

417
Property. Thi s was done on 15-11-1951 (Ex. 'D-12) and the
deposit was nade along with other sinilar deposits.

W now have to determine the legal liabilities which arise
out of these facts. This raises conplex questions of
private international law, and two distinct lines of thought
enmerge. One is that applied by the English Courts, ' nanely,
the lex situs; the other is the one favoured by Cheshire in
his book on Private International Law, nanely, the  "proper
| aw of the contract”.

The English approach is to treat the debt as property and
determne its situs and then, in general, to apply the |aw
that obtains there at the date when paynent is due. But the
difficulty of the English viewis that they have different
sets of rules for ascertaining the situs, with the result
that the situs shifts fromplace to place for different
purposes, also that it is determned by intention. Thus, it
can be in one place for purposes of jurisdiction and  in
others for those of banking, insurance, death -duties and

pr obat e. The situs also varies in the cases of sinple
contract debts and those of speciality.
That a debt is property is, we think, clear. It is a chose

in action and is heritable and assignable and it is treated
as property in India under the Transfer of Property Act
which calls it an "actionable clainf: sections 3 “and 130.
But to give it position in space is not easy because it is
i ntangi bl e and so cannot have | ocation except notionally and
in order to give it notional position rules have to  be
franed along arbitrary lines.

Cheshire points out in his book on Private Internationa
Law, 4th edition, pages 449 to 451 that the situs rule is
not |ogical and |leads to practical difficulties when there
is a succession of assignments because it is not possible to
fix the situation of a debt under the situs rule in one
place and only one place. Speaking, of that Cheshire,
guoting Foote, where Foote says that the assignnent of a
chose in action arising out of a contract is governed by the
"“proper law of the contract" paraphrases Foote thus at page
450-
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“I'f we understand himcorrectly, the appropriate lawis not
the ’'proper law (using that expression in its contractua
sense) of the assignment, but the proper |aw of the origina
transaction out of which the chose in action arose. It is
reasonabl e and logical to refer nmpbst questions relating to a
debt to the transaction in which it has its source and to
the legal system which- governs that transaction. One
undeni able nerit of this is that, where there have been
assignments in different countries, no confusion can arise
froma conflict of laws, since all questions are referred to
a single | egal systent.

The expression the "proper |law of the contract" has been
careful |y anal ysed by Cheshire in Chapter VIII of his’ book
In Munt Al bert Borough Council v. Austral asian Tenperance
and GCeneral Mitual Life, Assurance Society(l) Lord Wight
defined it at page
240 as

"that . | aw which the English or other Court is to apply in
determ ni'ng 't he obligations under the
contract™,

that is to say, obligation as contrasted with perfornmance.
Lord Wight drew the distinction between obligation and
performance at page 240. In a later <case, Lord Sinonds
described it as

"the systemof |aw by reference to which the contract was
made or that with which the transaction has its closest and
nost real connexi.on". Bonyt hon v. Commonweal t h of
Australia(?2).

Cheshire sets out the definition given by some American
Courts at page 203 and adopts-it:

"It is submtted that, at any rate with regard to the
guestion of valid creation, the proper lawis the |aw of the
country in which the contract i s | ocal i zed, Its
localization wll be indicated by what may be called the
grouping of its elements as reflected inits formation and
in its ternms. The country in which its elenents are nost
densely grouped will represent its natural seat the country
with which the contract is in fact nost substantially
associated and in which lies its natural seat or centre of
gravity".

(1) 1938 A.C. 224,

(2) 1951 A.C 201, 219.
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This involves two considerations. The first is whether the
proper law is to be ascertained objectively or ~ whether
parties are free to fix it subjectively by ranging over the
wor | d and picking out whatever |laws they |like fromany  part
of the gl obe and agreeing that those | aws shall govern their

contract. Cheshire points out at page 202 that "the
subj ective theory may produce strangly unrealisticiresults".
It is also obvious that difficulties will arise if the
contract is illegal or against public policy according to

the laws of the country in which it is sought to be enforced
though I awful according to the laws of the country which the
parties choose: see Lord Wight in Munt Al bert Borough
Council v. Austral asi an Tenperance, etc. Society(l) at page
240. Cheshire prefers the view of an American Judge which
he quotes at page 203-

"Some | aw nmust inmpose the obligation, and the parties have
nothing whatsoever to do with that, no nobre than wth
whet her their acts are torts or crinmes".

The contract we are considering is silent about these
matters. There is no express provision either about the | aw
that is to obtain or about the situs. W have therefore to
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exam ne the rules that obtain when that is the case

The nost usual way of expressing the law in that class of
case is to say that an intention nust be inplied or inputed.
In the Bank of Travancore v. Dhrit )Ram(2), Lord Atkin said
that when no intention is expressed in the contract the
Courts are left to infer one by reference to considerations
where the contract was made and how and where it was to be
performed and by the nature of the business or transaction
to which it refers. |In the Munt Al bert Borough Counci
case(l), Lord Wight put it this way at page 240-

"The parties may not have thought of the matter at all
Then the Court has to inpute an intention, or to determ ne
for the parties what is the proper |aw which, as just and
reasonabl e persons, they ought or would have intended if
they had thought about the question when they nmde the
contract".

(1) 1988 A.C. 224.

(2) 69 1. A 1, 8.
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But , to 'us, it seens unnecessarily artificial to inmpute an
i ntenti on-when we know there was none, especially in a type
of case where the parties would never have contracted at al
if they bad contenplated the possibility of events turning
out as they did. In our opinion, what the Courts really do,
when there is no express provision, is to apply an objective
test, though they appear to regard the intention subjec-
tively, and that is also Cheshire's conclusion at page 201
where, after reviewi ng the English decisions, he

says-
“"In other words, the truth may be that thejudges, though
enphasi si ng in unrestricted terns the ommipotence of
intention, in fact do nothing nore than .inpute to the

parties an intention to subnmit their contract to the law of
the country wth which factually it~ is nost cl osely
connect ed".

If driven to a choice, we would prefer this way of  stating
the |aw but we need not decide this because, so far as the
present case is concerned, the result is the sane whether we
apply the proper |law of the contract or the English’ rules
about the lex situs. It may be that in sone future case
this Court will have to choose between these two views but
the question bristles wth difficulties—and it 1is  not
necessary for us to nmake the choice here. Al we wish to do
here is to indicate that we have considered both and have
envi saged cases where perhaps a choice will-haveto be
made.

We gather that English judges fall back on the lex situs
and meke rules for determining the position of a debt. for

hi storical reasons. Atkin, L. J. said in New. York /Life
I nsurance Conpany v. Public Trustee(l) that the rules/ laid
down in Engl and are derived from the practice of
eccl esi asti cal authorities in granting admi ni stration

because their jurisdiction was limted territorially.

"The ordinary had only a jurisdiction within a particular
territory, and the question whether he should issue letters
of adm nistration’ depended upon whet her or not assets were
to be found within his
(1) [1924] 2 Ch. 101, 119.
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jurisdiction, and the test in respect of sinple contracts
was: Where was the debtor residing?........ the reason why

the residence of the debtor was adopted as that which
determi ned where the debt was situate was because it was in
that place where the debtor was that the creditor could, in
fact, enforce payment of
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the debt".

(See also Dicey’'s Conflict of Laws, 6th edition, page
303). The rules, therefore, appear to have been arbitrarily
sel ected for practical purposes and because they were found
to be convenient.

But despite that the English Courts have never treated them
as rigid. They have only regarded them as primafacie
presunptions in the absence of anything express in the
contract itself: see Lord Wight's speech in Mount Al bert
Bor ough Council case (1) at page 240. Al so, many
exceptions have been engrafted to neet nodern condi tions.
Atkin, L. J. draws attention to one in New York Life
I nsurance Conpany v. Public Trustee(2) at page 120 where he
says"therefore, cases do arise where a debt may be enforced
in one jurisdiction, ~and the debtor, being an ordinary
[iving person, resides el sewhere"

So also Lord Wight in Munt Albert -Borough Council case(1)
at page 240-

"It is true that, when stating this general rule, there are
qualifications to be borne in mnd, as for instance, that
the | aw of the place of performance will prima facie govern
the incidents or node of performance, that is, perfornmance
as contrasted with obligation".
and at page 241 he says-

"Again, different considerations may arise 1in particular
cases, as, for instance, where the stipulated performance is
illegal by the | aw of the place of perfornmance".

And so al so Lord Robson in Rex, v. Lovitt(3) at page 220-

"It cannot mean that for all purposes the actual situation
of the property of a deceased owner is to be

(1) 1938 A C. 224. (2) [1924] 2 ch. 101, 119.
(3)1912 A.C. 212.
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ignored and regard had only to the testator’s domicil, for

executors find thenselves obliged in order to get the
property at all to take out ancillary probate according to
the locality where such property(is properly recoverable,
and no legal fiction as to its "followi ng the owner’ so as
to be theoretically situate el sewhere will avail thent

And he says at page 221 that these rules are only "for
certain limted purposes”.

In banking transactions the following rules are now
settled: (1) the obligation of a bank to pay the cheques of
a custoner rests primarily on the branch at which he keeps
hi s account and the bank can rightly refuse to cash a cheque
at any other branch: Rex v. Lovitt(1l) at 219, -Bank of
Travancore v. Dhrit Ranm(2) and New York Life  Insurance
Conpany v. Public Trustee(3) at page 117; (2) (a customer
nmust nmeke a demand for paynent at the branch  where his
current account is kept before he has a cause of  action
agai nst the bank: Joachinson v. Swiss Bank Corporation(4)
gquoted with approval by Lord Reid in Arab Bank Ltd. wv.
Barcl ays Bank(5). The rule is the same whether the account
is a current account or whether it is a case of deposit.
The last two cases refer to a current account; the Privy
Council. case (Bank of Travancore v. Dhrit Ram(2)) was a
case of deposit. Either way, there nust be a demand by the
customer at the branch where the current account is kept, or
where the deposit is made and kept, before the bank need
pay, and for these reasons the English Courts hold that the
situs of the debt is at the place where the current account
is kept and where the demand nust be nade.

This class of case forns an exception to the rule that a
debtor rmust seek his creditor because, though that is the
general rule, there is nothing to prevent the parties from
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agreeing, if they wish, that that shall not be the duty of
the debtor and, as Lord Reid explains in the Arab Bank
case(b) at page 531, a contract of current account
necessarily inplies an
(1) [1912] A . C. 212. (2) 69 1.A 1, 8 and 9
(3) [1924] 2 Ch. 101, 119. (4) [1921] 3 K. B. 110.
(5)[1951] A C. 495, 531
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agreenment that that shall not be the bank’s duty, otherwi se
the whol e object of the contract would be frustrated.
We have stressed the word "primarily" because the rules we
have set out relate to the primary obligation. |If the bank
wongly refuses to pay when a demand is made at the proper
place and tinme, then it could be sued at its head office as
well as at its branch office and, possibly, wherever it
could be found, though we do not decide that. But the
reason is that the action is then, not on the debt, but on
the breach of the contract to pay at the place specified in
the agreenment: see Warrington, L. J. at page 116 and Atk
in, L. J. at page 121 of New York Life Insurance Co. V.
Public Trustee(l).
Now the rules set out above are not confined to the
busi ness of banking. ~They are of w der application and have
al so been applied in insurance cases: Fouad Bi shara Jabbour
v. State of Israel(2) and New York Life lnsurance Co. V.
Public Trustee(l).

Simlar consi derations obtain in Englland  when an
i nvoluntary assignnent of a debt is effected by garnishnment.
Cheshire has collected a list of ‘English cases at pages 460
to 463 of his Private International Law from which we have
guot ed above. He suns up the position at page 461 thus-

"It is difficult to state the rule with exactitude but it
is probably true to say that a debt is properly garnishable
in the country where, according to the ordinary usages of
busi ness, it would normally be regarded as payable".

But when all is said and done, we find that in every one of
these cases the proper |aw of the contract was applied, that
is to say, the law of the country in which its elenments were
nost densely grouped and with which factually the contract
was nost closely connected. It is true the judges ~purport
to apply the leX Situs but in determining the situs they
apply rules (and nodify them where necessary to suit
changi ng nodern conditions) which in fact are the very rul es
(1) [1924] 2 Ch. 101.

(2) [1954] 1 A E.R 145,
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which in practice would be used to determ ne the proper |aw
of the contract. The English Judges say that when the

intention is not express one nust be inferred and the  rul es
they have nmde cone to this: that as reasonable nen/ they
must be taken to have intended that the proper [aw  of the
contract should obtain. The other view is that t he
intention does not govern even when express and that the
proper |aw must be applied objectively. But either way, the
result is the sanme when there is no express term The
"proper law," is in fact applied and for present purposes it
does not matter whether that is done for the reasons given
by Cheshire or because the fluid English rules that centre
round the lex situs lead to the sane conclusion in this
cl ass of case.

That, however, raises a further question. VWiich is the
proper law? The |aw that obtains when the contract was made
and the obligation fashioned or the lawin force at the tine
when performance is due? Here again, we think the answer is
correctly given by Cheshire at page 210, quoting WIff’'s
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Private International Law, page 424, and Be. Chesternan’s
Trusts(1):

"A proper law intended as a whole to govern a contract s

administered as ’'a living and changing body of Ilaw and
effect is given to any changes occur. ring in it before
performance falls due".
This is what the English Courts did in New York Insurance
Co. v. Public Trustee(2), Re. Banque Des Marchands De
Moscou(3), Fouad Bi shara Jabbour v. State of Israel(4), and
Arab Bank Ld. v. Barclays Bank(5). They were all cases in
which the |aw changed because of the outbreak of war and
wher e performance becane inpossible because of | oca
legislation. In the last two cases, the debts vested in the
Custodi an because of l|ocal |egislation and paynment by the
debtor to the Custodi anwas regarded as a good di scharge of
the debt. The position inthose two cases was just what it
is here.

(1)[1923] = 2 Ch. 466, 478. (2) [1924] 2 Ch. 101.
(3) [1954] 2 A E. R 746. (4) [1964] 1 A E. R 115.
(5)[1954] A C. 495, 529.
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Counsel argued that as Lyallpur was part of India, when the
contract was nmade, the Indian | aw nust be applied and that

no different intention can be inputed to the parties. But
that is not the law, as we understand it, whether we apply
the "proper law' or the situs rules. The proper law will be

the law at Lyal |l pur applied as a living and changing whole,
and this woul d have been the case even if Indiia had not been
di vi ded, because each State had the right to nake different
| ocal |laws even in undivided I'ndia, as witness the different
noney |ending |aws and the cloth and grain control orders:
indeed this very case is an illustration of that, for the
controls which gave rise to this very contract were not
uni form throughout India. But even apart fromthe | "proper
| aw' the decision of the Priwvy Council in Arab Bank Ld. v.
Barcl ays Bank(1l) and of the Queens Bench Division in Fouad
Bi shara Jabbour v. State of lIsrael (2 ) negatives this
contention when ail intention has to be inputed or a clause
in the contract inplied.

It is necessary, however, to bear in_ mnd that, under
nodern conditions, choses in action arising out of contract
have two aspects: (1) as property and (2) as involving a
contractual obligation for perfornance. The property aspect
is relevant for purposes of assignment, admnistration

taxation and the |Ilike; the contractual aspect for
per f or mance. In the present case, we  are primarily
concerned with the property aspect because the Pakistan
Ordi nance regards debts as property and vests all evacuee

property in the Custodian and requires every person hol ding
such property to surrender it to the Custodian on pain of
penalties prescribed by the Ordinance, and section 11(2)
states that-

"Any person who rmakes a paynment under subsection (!)-shal
be di scharged fromfurther liability to pay to the extent of
the paynment nmde".

The payrment was nade and that, in our opinion, exonerated
the defendant fromfurther liability. Such paynent would
operate as a good discharge even under the English rules:
see Fouad Bi shara Jabbour v.

(1) [1954] A . C. 495, 529.

(2) [1994] 1 AE R 145
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State of |Israel(1l) at page 154 where a nunber of English
authorities are cited, including a decision of the Privy
Council in Odwin v. Forbes(2). That was also the result of
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the decisions in the following English cases, which are
simlar to this, though the basis of the decisions was the
situs of the debt and the mul tiple resi dence of
corporations: Fouad Bishara Jabbour v. State of Israel (1),
Be Banque Des Marchands De Mscou(3) and Arab Bank Ld. wv.
Bar cl ays Bank (4).

The same result follows fromthe decision of the Judicia
Conmittee in the Bank of Travancore Ltd. v. Dhrit Ran(5)
where Lord Atkin said-

"When consideration is being given to the question, what
law did the parties intend to govern the contract? it seens
proper to bear in mnd that the promsor is a bank
i ncorporated under Travancore law with, apparently, sone
connection with the State of Travancore, and governed as to
its business by any law of Travancore that nmay affect
banking........

The only difference between that case and this is that at
the date of the deposit in this case there was no difference
between the laws of Punjab and Del hi on the present point.
But they could have differed evenif India had not been
di vided, ~as we have just pointed out. The English cases
are, however, in point and we can see little in principle to
di stingui sh themfromthis case.

The |earned counsel for the plaintiffs-respondents argued
that even if the/lawis what we have said, the Pakistan
Ordinance does not / apply to this case because "a cash
deposit in a bank" is excluded. The argunent was based on
the definition of ‘"property" in section 2(5) of t he
Or di nance. But this is not a cash deposit in  a bank as
between the plaintiffs and the defendant. 1t 1is a debt
whi ch the defendant owes, or owed, to the plaintiffs, and
the sanme definition states that "property"  neans, anong
other things, any debt or actionable claimThe portion of
the definition which speaks of a "cash deposit in a ' bank"
means that such a deposit is not-to be treated as

(1) [1954] 1 A E. R 145, (2) 1817 Buck. 57

(3) [1954] 2 A E. R 746. (4) [1954] A.C.. 495, 529
(5)69 I. A 1, 9.
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"property" for the purposes of the Ordinance as between the
bank and the custoner who owns or controls the deposit. We

hol d, therefore, that whether the proper law of the contract
applies or the English law of situs in a case of this kind,
t he defendant is exonerated because, the debt bei ng
"property",- the Odinance divested the  plaintiffs of
ownership in it and vested the debt in the Custodian and at
the sane tine interfered with the obligation for perfornmance
by providing that payment to the Custodi an shall operate as
a di scharge of the obligation.

But we w sh to enphasize that we decide this because
payment was in fact nade to the Custodian and -that we
express no opinion about what woul d happen in a case | where
there is no payment and the defendant has no garnishable
assets in Pakistan out of which the West Punjab Governnent
could realise the debt by attachnment of the defendant’s
property. Different conclusions mght possibly arise in
such a case

Lastly, it was urged that the Pakistan Ordinance is a pena
law and is confiscatory in character, therefore, no donmestic
tribunal wll recognise it or give effect to it. That
proposition is, in any event, too widely stated, but we are
unabl e to condem this | aw as opposed to the public -policy
of this country be, cause we have exactly the sane kind of
laws here, as do other civilised countries which find
thenselves in simlar predicanent or at the outbreak of war;
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see Arab Bank Ltd. v. Barclays Bank(l1) and also Fouad
Bi shara Jabbour v. State of Israel(2) and Re. Munst er ( 3)
where a like argunent was repelled. W hold that this
| egislation is not confiscatory.

The same rules apply to the itemof Rs. 79-6-6 and to the
deposit of Rs. 1,000 as security.

The appeal succeeds. The decrees of the lower Courts are
set asi de. A decree will now be passed dismssing the
plaintiffs’ claim but in the special circumstanoes of this
case the parties will bear their own costs throughout.

(1) 1954 A C. 495. (2) [1954] 1 A E. R 145, 157
(3) [1920] 1 ch. 268.
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