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ACT:

Constitution of India, 1950 Articles 12 and 32-1ndi an
Council of Agricultural Research-Wether instrumentality of
Central Covernment-Wet her covered by the expression other
aut horiti es-Wether amendable to wit jurisdiction

Articles 14, 16 and 39(d)-Pay scale of /post of
Prof essor revised-Existing i ncunbents not granted the
benefit of revised scal e-New i ncunbents granted the revised
scal e- Def ence of enpl oyer was there was marginal revision in
qualifications for the post-Action whether discrimnatory
and unfair.

Articles 16-Selection Conmittee-Wether has power to
rel ax essential qualifications for the post-jurisdiction of
Courts to interfere with decision of Selection Comrittee-
When ari ses.

Mal af i des- Sel ecti on Commi ttee-Qualification requiremnment
relaxed to suit preferred candi dat e- Sel ecti on whet her
vitiated.

Publ i c enpl oynent - Experi ence to be of value and utility
nmust be acquired after educational qualification obtained-
Not while acquiring post-graduate qualification

I ndi an Council of Agricultural Research 1977, Rules 13
and 14: Fixation of mninmmqualifying marks for eligibility
for viva-voce test-Further fixation of qualifying marks to
be obtai ned at viva-voce for final selection-Validity of.

Supreme Court Rules 1966 Order XL & Constitution of
India, 1950 Article 137: Wit petition dismssed by High
Court all ow ng prelimnary objection that it had no
jurisdiction to entertain petition-H gh Court becones
functus officio and decision on nmerits inconsequential-
Suprenme Court in |ater case over-ruling the sane prelimnmnary
obj ection-Suprene Court entitled to examne matter on
nmerits-Review Petition nmaintainable.
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HEADNOTE

The Royal Conmission of agriculture constituted in 1926
recommended the setting up of the Inperial council of
Agricultural Research-1CAR In July 1929, | CAR was

registered as a society with its office in the Secretariat.
It was wholly financed by the Government of India. By a
resol ution dated January 5, 1939 the GCovernment of India
nodified the status of ICAR from a departnent of the
Secretariat to one of an attached office of the CGovernnent
of India. Recruitment to various posts in |ICAR was made
through the Federal Public Service Conmmi ssion. Its expenses
were voted upon as part of the expenses incurred in the
M nistry of Agriculture. The control of the Governnent of
I ndi a perneat ed

201

through all its activities. To it was transferred the
Research I'nstitutes set up by the Government of India. In
order to mmke it~ financially viable a cess was |evied and
the proceeds were handed over to ICAR for its use.

On the advent of independence, the Inperial Council of
Agricultural Research was redesignated as |ndian Council of
Agricultural Research. Wth effect from April 1, 1966
administrative Control over |AR and. IVRI and other
institutes was transferred to | CAR

Rule 18 of the |ICAR Rules provided that the Society
shall establish and muintain its own Ofice, Research
Institutes and Laboratories and that the appointments to the
various posts should  be made in accordance with the
Recruitnment Rules framed by the Governnent Body. This rule
which was kept in abeyance in January 10, 1966 was brought
into operation in its entirety effective fromApril 1, 1974.
The consequences of this rule becoming operative was that
the Secretariat of |CAR ceased to be an attached office of
the Mnistry of Food and Agricul ture.

The Indian Veterinary Research Institute was one of the
institutes under the admnistrative control of ICAR  The
post of Professor in IVRl in 1958 carried the pay scal e of
Rs. 700-1250. There were 6 posts of Professor in various
di sciplines. Three posts of Professors were held by the
petitioners in Wit Petition No. 587/75. On the introduction
of the pay-scales recommended by the University Gants
Conmi ssion, the pay-scale attached to the post of Professor
inthe Institute was revised to Rs. 1100-1600  during the
year 1970-71 and six new posts of Professors in- various
di sciplines created. Each of the petitioners who was already
hol ding the posts of Professor was not given the benefit of
the upgraded pay-scales, while the new i ncunbents recruited
tothe newy created post were awarded the revised pay-
scales. This led to disturbance in the inter se seniority in
the cadre of Professors. |In the Wit Petition WP. No.
587/ 75 to this Court it was contended that as the
petitioners fulfilled the mninum qualification prescribed
for the post after upward revision of the pay-scales, denia
of the revised pay-scales was discrimnatory and violative
of Article 14, and throughly arbitrary and unjustified.

On behalf of respondents it was asserted that the
revised scale was not to be automatically granted to the
petitioners-the existing holders, as the newy created posts
in the cadre of Professor was not the same as the existing
post, as there was narginal revision in the qualifications
for the post of Professor in the revised scale.

The petitioner in the Review Petition No. 4/77 sought
the review of the judgment of this Court dated 3rd Cctober,
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1975 in the Special Leave Petition No. 2339/75. He had filed
a wit petition in the High Court questioning the
correctness of the selection of respondent No. 6 for the
post of Senior Bio-Chenmist as he did not possess the
essential qualification, and the order renoving himfromthe
menbership of the post - gr aduat e faculty of I ndi an
Agriculture Research Institute. This petition was resisted
by the respondents on the ground that neither |CAR nor |VRI
was either a 'State or other authority’ w thin the neaning
of the expression in Article 12 of the Constitution. It was
further contended that the Sel ection Commttee had the power
to relax the essenti al qualifications pertaining to
experience, and that the Conmttee consisted of experts who
were highly qualified persons, able at evaluating and
assessing the relative merits of each of the candidates, and
that, it would be unwi se to substitute expert’s decision by
Court’s decisions.  The Wit Petition was dismnissed by the
H gh Court on the ground that | CAR being

202

a society registered under the Societies Registration Act,
it was neither a ’'State or other —cauthority’ wthin the
contenplation of Article 12. It was further held that the
rel ati onshi p between the petitioner and | CAR was governed by
the rules and the bye-laws of the Society and | CAR was free
to fill the post /of Senior Bio-Chem st in any nmanner it
liked, and that as the petitioner was not renoved fromthe
menbershi p of the Faculty, but ceased to be a nmenber, it was
not necessary to hear him

This Court uphel d the decision of the Hi gh Court by its
judgrment in S.L.P. No.  2339/75and also rejected RP. No.
79/ 76.

The Petitioner in Review Petition No.~ 80/76 sought
review of the judgment in S.L.P. No: 702 of 1976 which was
di sposed of along with S.L.P. No. 2339/1975.

The appellant in C A No. 1043 of 1981 filed a wit
petition in the H gh Court alleging that he was sel ected for
the post of Senior Conputer in the Indian Agriculture
Statistics Research Institute, an affiliate of ICAR The
| CAR set up the Agricultural Scientists Recruitnent Board-
ASRB which framed rules in 1977 and decided to hold a
conpetitive examination in 1978 to recruit scientists.
Selection was to be made by a conpetitive exam nation
conprising a witten test carrying 600 marks in the

aggregate and viva-voce test carrying 100 marks.” It was
further provided that anyone to be eligible  for ~being
admitted in the nmerit |ist should also have the additiona

qualification of at least obtaining 40 marks in the viva-
voce test. The appellant contended that he has secured 364
mar ks out of 600 in the witten exam nation and 38 nmarks out
of 100 in the viva-voce test, and that the action of Board
in fixing m ni mum qualifying marks in the “viva-voce
exam nation and basing the final selection on this criterion
| acked both the authority of |law and rules. The H gh Court
dism ssed the Wit Petition in |limne

Allowi ng the Review Petitions, Wit Petition -and

Appesal :

AN

HELD : 1. (i) In wit petition No. 587/75, the ICARis
directed by a nmandanus to put the three petitioners in the
revised scale of Rs. 1100-1600 sanctioned for the post of
Prof essor effective fromthe day when others selected as
Professors in sister disciplines were awarded the revised
scal e of Rs. 1100-1600. [247 A

(ii) I'n Special Leave Petition No. 2339/75, the ICARis
directed by a nmandanus to award to Dr. Y.P. CGupta the scale




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 38

of Rs. 1800-2250 from the date the same was given to
respondent No. 6, Dr. S. L. Mhta. The arrears payable
pursuant to the direction shall be paid within 3 nmonths. Dr.
Y.P. Gupta to be taken back as a nmenber of the Faculty of
the post-graduate school of IARI within a period of 3
nont hs. [ 247 B]

(iii) In S.L.P. No. 702/76, it is directed that a
speci al Assessnent Conmittee nay be set up to examine the
case of Dr. T.S. Raman for promotion to S-3 grade within a
period of 3 nonths. [247 D

(iv) In C A 1043/81, the ICAR and ASRB are directed
to prepare the merit list in respect of those candi dates who
were called for viva voce test, but were not included in the
nerit list on the aggregate of narks obtained by them |If
there is a vacancy and the appellant conmes within the zone
of selection he shall be
203
appoi nted. The appoi ntrment woul d be prospective and woul d be
effective fromthe date of the appointnent. [247 E-F]

2. (i) Apart fromthe criteria devised by the judicia
dicta, the very birth of 1CAR and its continued existence
over half a century and its present position would | eave no
doubt that ICAR is alnpbst an inseparable adjunct of the
CGovernment of India having an outward form of being a
Society. It could be styled as a Society set up by the State
and therefore, would be an instrunmentality or agency of the
Central CGovernnment. and therefore, it is ’'other authority’
within the nmeaning of the expressionin Article 12, and the
wit jurisdiction can be invoked against it. [216 B]

(ii) I1CAR cane into exi stence as an integral departnent
of the Governnent of India and |ater on becane an attached
office of the Central Governnent. The  conposition of the
| CAR as evidenced by Rule 3 could not have been nore
governmental in character than any ~departnent ' of the
CGovernment. The Governing Body ~of the Society consist of a
President of the Society, who is none other than a Cabi net
M nister of the Governnent of India. Oher nmenbers of the
Coverning Body are eminent scientists not exceeding nine in
nunber to be appointed by the President; there is none
outside the Governnent in the Governing Body. Rul e 98 nakes
it abundantly <clear that the Rules of the Society can
neither be altered nor anended except with the sanction of
the Government of India. Rule 100 shows that the Rules
becanme operative after they were approved by the Governnent
of India. The audited accounts of the Society along with the
auditor’s report thereon were to be placed before the
Society at its Annual General Meeting and also on the table
of the Houses of Parlianent. Rule 18 provides that the
appoi ntnent to various posts under the Society shall be made
in accordance with the Recruitnent Rules franed for the
purpose by the Governing Body with the prior approval of the
CGovernment of India. The administrative and the financia
control of the Governnent is all pervasive. The rules and
bye-laws of the Society can be franed, amended or repeal ed
only with the sanction of the Government of India. [219 E-F
220 B-F]

Sabhajit Tewary v. U . O1. [1975]3 SCR 616 di stingui shed
and limted and U P. Warehousing Corporation v. Vijay Narain
[1980] 3 SCC 459, referred to.

3. The guarantee of wequality in all its pervasive
character enables this Court to renpve discrimnation and to
restore fair play in action. [226 C

The i nst ant case, is a gl aring exanpl e of
di scrimnatory treatnent accorded to old experienced and
highly qualified hands with an evil eye and unequal hand. No
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attenpt was nmde to sustain the scales of pay for the post
of Professor on the doctrine of classification because the
classification of existing incunmbents as being distinct and
separate from newy recruited hands with flnmsy change in
essential qualification would be wholly irrational and
arbitrary. The case of the petitioners for being put in the
revised scale of Rs. 1100-1600 fromthe date on which newy
created posts of Professors in sister disciplines in |IVA
and other institutes were created and filled in revised
scal e i s unanswer abl e and nust be conceded [226 B-D

Randhir Singh v. U O1. [1982] 1 SCC 618, referred to.

4. The nroment the H gh Court held that it had no
jurisdiction to entertain he wit Petition, it becane
functus officio and therefore, its decision on the nmerit
204
of the contention is of no consequence and at any rate could
not conclude the matter: Now that it has been held that the
wit petition is maintainable ‘on the finding that | CAR and
its affiliates are other authority within the neaning of the
expression.in Article 12, justice denmands that the court
nmust examine the contentions on nerit. The prelimnary
obj ection over-ruled and the  review petition allowed. [229
F-g

5. It is well-settled that experience to be of value
and utility nust  he acquired after the educationa
qualification is obtained and not while acquiring the
post graduate qualification. [232 A

In the instant case, preparing thesis after graduation
for acquiring post graduate degree would not count towards
prescribed experience. qualification. In the case of Ph.D
degree awarded on research the situation nmay be different.
[232 B]

6. The Court nust ook with respect upon the
performance of duties by experts in their respective fields.
However, the task of ushering a society based on rule of |aw
is entrusted to this court and it cannot abdicate its
functions. Once it is nost satisfactorily established that
the Selection Conmmittee did not have the power to /'rel ax
essential qualification pertaining to experience, the 'entire
process of sel ection of the 6th respondent ~was in
contravention of the established norns prescribed by the
advertisenent and power of the Selection Commttee  and
procedure for fair and just selection and equalityin the
matter of public enploynent and to rectify resultant
injustice and establish constitutional value this Court nust
interfere. [234 D E]

State of Bihar v. Dr. Asis Kumar Mikherjee [1975] 2 SCR
894, referred to.

In the instant case, the first Selection Comittee
examned the suitability of seven candidates including the
petitioner and specifically recorded its finding that none
of the candidates interviewed or considered in absentia
i ncluding respondent No. 6 who was selected at a |later
stage, fulfilled all the essential qualifications |aid down
for the post. The Commttee reconmended that the post be re-
advertised after anplifying the essential qualification in
the matter of experience, viz. 10 years research experience
inthe field of protein Chemistry’ . The post was the post of
Senior Bio-chemist. Initially experience required was in the
field of Nutrition with particular reference to quantity and
quality of protein in food grains as evidenced by published
work while the anplified essential qualification was
research experience in the field of protein Chemistry. It is
difficult to efface the inpression that the anplification
was done keeping in view the qualification which respondent
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No. 6 had. Moreover respondent No. 6 appeared not to carry
on research in the line of Nutrition or protein Chenmistry
and therefore he did not fulfil the qualification at all and
he could not therefore have even been called for interview
by the Selection Committee. The Selection Conmittee also did
not have the power to relax the essential qualification, for
the post. The selection of respondent No. 6 is contrary to
rules and orders and in violation of prescribed norns. He
was ineligible for the post when selected and his selection
and appoi ntmrent has to be quashed and set aside. [230 C G
233 E-F, 234F]

7. The H gh Court was clearly in error in observing
that either Dr. Raman (petitioner in R P. No. 80/76) was not
hopeful of getting the job or he had sone ot her reasons for
not applying for the same and therefore his grievance cannot
205
be entertained. This is~ clearly contrary to record. He had
applied earlier ~and was entitled to be called for interview
as noted /in the proceedings. It was obligatory upon the
second Selection Comrmittee to informhimto appear for the
i ntervi ew-and adequat e steps shoul d have been taken to give
the intimati on because he was attached to the institute and
was in active serviceof the institute and intimtion to him
woul d not require any herculean effort  on the part of the
Conmittee. But he has been assessed thrice by the Assessnent
Conmittee for pronotion to S-3 grade and found, wanting. The
Institute shall set up a special Assessnent Committee to
assess his suitability for promotion to S-3 grade by
examining his work from 1976. He is not entitled to any
further relief. [239 G 240A, 241 E]

8. A conbined reading of Rules 13 and 14,  indicate
that, it 1is open to the Agricultural Scientist Recruitnent
Board to prescribe mninmum marks which the candi dates nust
obtain at the witten test before becoming eligible for
Vi va-voce test. After the candidate obtains m ni mum marks or
nore at the witten test he beconmes eligible for Dbeing
called for viva-voce test, and he has to appear at the viva-
voce test. Neither Rule 13 nor  Rule 14 nor any other rule
enabl es the ASRB to prescribe mnimum qualifying nmarks to be
obtained by the candidate at the viva-voce test. The
| anguage of Rule 14 clearly negatives any such power in the
ASRB when it provides that after the witten test if the
candi date has obtained mninum nmarks, he is eligible for
being called for viva-voce test and the final nmerit list
woul d be drawn up according to the aggregate of marks
obtained by the candidate in witten test plus viva-voce
exam nation. [244 D F]

In the instant case, (CA No. 1043/81) the additiona
qualification which ASRB prescribed to itself that ' the
candi date nust have a further qualification obtaining
m nimum marks in the viva-voce test does not find place in
Rules 13 and 14. |If such power is clainmed, it has to be
explicit and cannot be read by necessary inplication for the
obvi ous reason that such deviation fromthe rules is lLikely
to cause irrepearable and irreversible harm Once an
additional qualification of obtaining mninummarks at the
viva-voce test is adhered to, a candidate who nay figure
high-up in the nerit list was likely to be rejected on the
ground that he has not obtained m ni mum qualifying marks at
viva-voce test. This list prepared in contravention of the
Rul es cannot be sustained. However, it is not possible at
this late stage to reject the entire selection and it would
be equally inproper to disturb the selection of those who
had been selected and appointed way back in 1978. If there
is a vacancy and if the appellant comes within the zone of
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sel ection on the aggregate of nmarks obtained by him his
case shall be considered for appointnent prospectively and

not retrospectively. [244 GH, 245 C, 246 D, g

JUDGVENT:
ORIG NAL JURI SDICTION : Wit Petition No. 587 of 1975
(Under article 32 of the Constitution)
with
Revi ew Petition No. 4 of 1977
(@LP (Civil) No. 2339 of 1975 &
Revi ew Petition No. 79/76)
206
and
Revi ew Petition No. 80 of 1976
(Arising out of SLP (Ciwvil) No. 702 of 1976)
and
C vil Appeal No. 1043 of 1981

Appeal by Special |eave fromthe Judgnent and Order
dated the  8th May, 1980 of the Del'hi H gh Court in Gvil
Wit Petition No. 553 of 1980.

Yogeshwar Prasad and Ms Rani Chhabra for the
Petitioner in WP. 587/75 & RP. No. 4/77

M G. Ramachandran for the Appellant in CA No. 1043 of
1981.

Abdul Khader, M ss A. Subhashini-and G ri sh Chandra for
the Respondent in WP. 587/75.

K. G Bhagat, Addl. Sol. GCeneral and Ms. A. Subhashi ni
for the Respondent in RP. No. 4/77

D. Goburdhan and C.V. Subba Rao for Respondent in CA
No. 1043 of 1981.

B.N. Lokur, and C N. Ratnaparkhifor Respondents 2-7 in
WP No. 587 of 1975.

Judgnent of the Court was delivered by

DESAI, J. In this group of wit petition, civil appeal,
special leave petition and review petitions; a comobn
guestion of law is raised whether Indian Council of
Agricultural Research (‘ICAR for short) and its affiliate.
Indian Veterinary Research Institute (IVR for short) are
either itself the State or such other authority as woul d be
conprehended in the expression ‘other authority in Art. 12
of the Constitution ?

Re: WP. No: 587/75 :

Petitioner No. 1 was Professor of Aninmal ~ Pat hol ogy,
petitioner No. 2 was Professor of Animal Genetics and
petitioner No. 3 was
207
Prof essor of Veterinary Parasitology, all attached to IVRI.
Si x posts of Professors one each in Aninmal Pathol ogy, Aninal
Geneti cs, Vet erinary Par asi t ol ogy, Ani mal Nutrition,
Bact eri ol ogy and Physi ol ogy were created on the introduction
of the post-graduate wing in IVRl in 1958. At the relevant
time the post of Professor carried the scale of Rs. 700-
1250. O the six posts, first nentioned, three posts  of
Professors were held by the petitioners in their respective
discipline. On the introduction of the scal es recommended by
the University Gants Conm ssion, the pay scale attached to
the post of Professor in IVRI was revised to Rs. 1100-1600.
After the upward revision during the year 1970-71, the cadre
of Professors in IVRI was expanded by creating six new post
of Professors in various disciplines. Surprisingly, act of
the petitioners, who was already hol di ng post of Professor,
was not given the benefit of the upgraded scale attached to
the post of Professor while on the other hand the new
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i ncumbent recruited in the newy created posts in the year
1970-71 were awarded the revised scale of Rs. 1100-1600.
This led to the disturbance in the inter se seniority in the
cadre of Professors and nmanifested an anomal ous position
that the old incumbents of the posts of Professors such as
petitioners, continued in the pre-revised scale of Rs 700-
1250 while the new incunbents were put in the revised scale
of Rs 1100-1600 both having the designation of Professor and
there is no appreciable difference in the qualifications
attached to the post. When this was brought to the notice of
the authorities concerned, the ICAR with the concurrence of
the Mnistry of Finance resolved as per decision dated Apri

6, 1972 to award the revised scale of pay attached to the
post of Professor to the petitioners, but this was subject
to the condition that it would not be automatic but the
exi sting incunmbents of posts.  may be considered for revised
scale along wth other suitable persons. It was inplicit in
the condition prescribed that the petitioners will have to
stand in /conpetition with others applications, if there be
any, and ' go through the hazard of a fresh selection for the
post each  one was already holding. This is the first
grievance voiced by the petitioners in the wit petition
contending that the petitioners were qualified for the posts
of Professor and that each of them was hol ding the post from
1963, 1970 and 1970 ‘respectively. The petitioners nade
various representations basing their claiminter alia on
fair play, equality of opportunity in the matter of public

enpl oymrent and equal pay for equal wrk as well as the
provi sion contained  in Fundanental Rule 23. The petitioners
al so contend that they fulfil ~the mninmum qualification

prescribed for the post after upward revision of the pay-
scale, and they have the requisite experience and that they
are perfornmng the same or identical duties

208

as are being performed by newly recruited Professors in
sister disciplines and that denial to themof the revised
pay scales for the post of Professor apart from being
discrimnatory and violative of  Art. 14 is thoroughly
arbitrary and wunjustified. It appears that pursuant to the
deci sion dated April 6, 1972, the | CAR issued an
advertisement on May 21, 1974 inviting applications for the
post of Professor in Aninmal Pathology, Aninmal CGenetics and
Veterinary Parasitology in the revised scale of Rs. 1100-
1600. These were the posts already held by petitioners. The
advertisement set out t he essenti al and desirabl e
qualifications for each post. Petitioners contend that the
duties pertaining to the post of Professor in the upgraded
scale are the sanme as perforned by the petitioners and that
this action of inviting fresh applications for post already
held by the petitioners disclosed a cover attenpt to renove
the petitioners fromthe posts held by them for years.
Petitioners further contend that only three posts held by
the petitioners have been advertised i nviting t he
applications for fresh recruitment while there were others
who were holding posts of Professors in the pre-revised
scale and to whom benefit of autonatic upward revision was
granted and this disclosed not only the bias of the | CAR but
al so subjected the petitioners to gross discrimnation

Serious allegations of bias and malafide have been made
agai nst respondent No. 6, the Director of IVRI, and Director
General of |1CAR which need not be set out here. It nay,
however, be stated that though the various functionaries
working in IVR and ICAR are highly qualified persons,
professional rivalry had led to such poisoning of the
at nosphere and character assassinati on had become so ranpant
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and the environnent had becone so suffocating that the
CGovernment of India had to appoint a Committee presided over
by late Shri P.D. Gajendragadkar, retired Chief Justice of
the Suprene Court with wide ternms of reference which anpngst
others included the recruitnent and personnel policies of
ICAR as well as Institutes and Centres working under it and
to suggest neasures for their inprovenent. It is alleged
that absolutely incorrect, inproper and prejudiced entries
are made in confidential reports with a viewto harming the
career of the persons who have fallen fromthe grace of the
Director and that therefore, the Court should lift the vei
of the so-called society and peep into the realities of
life. The petitioners accordingly prayed for an appropriate
wit, order or direction to quash the advertisenent dated
May 21, 1975 inviting applications for the posts of
Professors in three subjects already held by the petitioners
and to confirmthe petitioners in the aforenmentioned posts
and to give them the benefit of the revised scale fromthe
date from which it was given to Professors in sister
di sci plinesand to quash

209

the adverse entries in the confidential reports of the three
petitioners. On these avernments petitioners filed the
present wit petition under Art. 32 of the Constitution

Re : S.L.P. No. 2339/75 with R P. No. 4/77

One Dr. Y.P. CGupta filed Wit Petition No. 276 of 1972
inthe Hi gh Court. of Delhi questioning the correctness of
the order renoving himas nenber of the faculty of the post-
graduate school of Indian Agricultural Research Institute
(ARl for short). Petitioner ~Dr. Cupta al so questioned the
validity of appointnment of Dr. S.L. Mehta respondent No. 6
inthe H gh Court to the post of Senior Bio-chemist in | ARl
and clainmed that he was entitled to be -appointed to that
post. This petition was resisted by the respondents
primarily on the ground that neither I'CAR not IVRl is either
a State or other authority wthin the neaning of the
expression in Art. 12 of the Constitution. Wen the matter
cane up before the Division Bench of the Del hi H gh Court, a
direction was given that in view of the inmportance of the
guestions that arise for determination.in the wit petition
before the court and in view of the various decision which
have to be reconciled, the petition should be heard by a
| arger Bench. Pursuant to this direction, the matter came up
before a Bench of five Judges. The | arger Bench fornul at ed
four questions for its considerations :

"1. Do the petitioners have Ilegal right to challenge

the appoi nt nent of respondent 6 ?

2. Has the Director-General of the I1CAR acted in
contravention of any legal obligation in making
t he appoi nt nent of respondent 6 ?

3. Has the said appointnent vitiated by “the nmala
fides of Dr. Swanminathan and/or of Dr. Naik ?

4. Was it bad because of the want of qualifications
of Dr. Mehta or non-conpliance with the prescribed
procedure in naking it ?"

The court answered the first question against the
petitioner holding that ICAR is a society registered under
the Societies Registration Act and it is neither a State nor
other authority wthin contemplation of Art. 12 of the
Constitution. The court further held that
210
the relation between the petitioner and | CAR i s governed by
a contract and the rules and the bye-laws of the Society and
ICAR was free to fill in the post of Senior Biochem st in
any manner it |iked. The court observed that the petitioner
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being a nmere enployee, he has no legal right against the
enployer and in the absence of any statutory elenent
governing his enploynent, the relation is governed purely by
a contract and a breach of contract, if any, would not
permt a declaration in favour of the petitioner. Briefly,
the court held that the remedy by way of wit 1is not
avai | abl e against [|CAR, On the second question the court
held that the Director-General owed no obligation or |ega
duty in making the appointnment of the sixth respondent which
can be enforced by a wit petition. Questions Nos. 3 and 4
were dealt together and it was held that the pleadi ngs were
i nadequate to permt a finding of mala fide and in the
absence of proof there is nothing to show that the
appoi ntnent of the sixth respondent was vitiated either by
mala fides or by non-conpliance with procedure. Consistent
with these findings, the wit petition of D. Gupta was
di sm ssed. Simultaneously, the wit petition filed by one
Dr. T.S. Raman being Wit Petition No. 669/72 was dism ssed
by the common j udgnent.

Dr. Y.P. Cupta filed S.L.P. No. 2339 of 1975 in this
Court. On - Cctober 6, 1975, this Court directed a notice to
be issued to the respondents to show cause why special |eave
to appeal should not by granted. When the nmatter cane up
again before this Court on July 21, 1976, M. Lokur, |earned
counsel appearing /for the ICAR stated to the Court that the
respondent-council would consider the -‘question of taking
back the petitioner as a nenber of the postgraduate faculty
of TARI. After recording this statement, the Special |eave
petition was dismssed. Petitioner  Dr. Gupta filed Review
Petition No. 79 of 1976 requesting the Court toreviewits
order dismssing the special |eave petition. ~This review
petition was rejected on Cctober 27, 1976. As second revi ew
petition was not barred at the relevant tinme, Dr. Gupta
filed Review Petition No. 4/77 which is directed to be heard
in the present group of appeal, wit petition and specia
| eave petition.

Re: RP. No. 80 of 1976.: Dr. T.S. Raman whose Wit
Petition No. 669 of 1972 was heard along with Wit Petition
of Dr. Gupta and which was also disnmissed by the ‘comon
judgrment, filed Special Leave Petition No. 702 of 1976 in
this Court. This petition was dismssed by the  Court _on
August 30, 1976. Dr. T.S. Raman filed Review Petition No. 80
of 1976 which is being heard in this group
211

Re: C. A No. 1043/81: Appellant Dr. Om Prakash Khaudur
filed Wit Petition No. 553 of 1980 in the H gh Court of
Del hi alleging that he was selected for the post of Senior
Conputer wth I ndian Agricultural Statistics Research
Institutes, and affiliate of 1CAR |CAR set up Agricultura
Scientists Recruitnment Board (ASRB) which decided to hold a
conpetitive exam nation to recruit scientists- to be
appoi nted under various disciplines. I1CAR framed ' rules
setting out the terms and conditions for adnmission to the
conpetitive exam nation. Appellant applied for adm ssion to
the conpetitive examination in ’'Agricultural Statistics’
discipline. The witten test was held from 1st to 4th
February, 1978. The Board incharge of the selection and
appoi ntnent on the conparative nerits as evidence by the
performance in the witten exam nati on sel ected 20
candi dates including the appellant as having obtained the
prescribed qualifying nmnarks for the purpose of viva voce
exam nation which was held on April 10th and 11th, 1978.
After the viva voce test, 13 candidates were declared as
successful and were of fered appoi ntnent as scientists in the
di scipline "Agricultural statistics’. The appellant failed
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to qualify for the same. According to the appellant, 21
vacanci es renmai ned unfilled. Appellant contends that he had
secured 364 narks out of 600 in the witten exam nation and
38 marks out of 100 in the viva voce test. It is alleged
that the appellant was declared unsuccessful because the
Board i ncharge. of the exam nation has by itself determ ned
wi thout any authority that anyone who obtai ned | ess than 40
marks at the viva voce exani nation would not be eligible for
sel ection for the posts. It is therefore, contended that the
action of the Board in fixing mininmmaqualifying marks in
the viva voce exam nation and basing the final selection on
this arbitrarily fixed criterion |acks both the authority of
law and rules and that the Board has acted arbitrarily and
without the authority of |aw Appellant accordingly nade
representations but failed to evoke a synpathetic reply, and
therefore, the appellant filed a wit petition in the High
Court of Delhi which was dismssed in |limne on the ground
that the wit _petition against the respondent was not
mai nt ai nabl e. ‘Hence thi s appeal by special |eave.

Odinarily one would sincerely deplore the delay in
di sposal of a problem brought before the Court; but
occasionally, one comes across a case in which the sheer
passage of time and the fast renoving scenario of changing
pattern of |aw resolves the dispute to some extent.

M. Lokur appearing for ICAR raised a prelimnary
obj ection
212
that ICAR is not ‘an agency or instrumentality of the State
and therefore it is not conprehended in the expression
"other authority’ wthin the neaning of the expression in
Art. 12 of the Constitution and therefore the H-gh Court was
fully justified in throwing out the petition at the
threshold. M. Lokur directed a frontal” attack draw ng
sustenance from the decision of Delhi H gh Court that |CAR
being a Society registered under the Societies Registration
Act and being neither a State nor other authority within the
contenplation of Art. 12 nor an instrunmentality of the
State, wit jurisdiction of the High Court cannot be invoked
against it. Sabhajit Tewary v. Union of India & O's was the
sheet anchor of M. Lokur’s extensive subni ssions because in
that case a Constitution Bench presided over by the then
Chief Justice ruled that the Council of Scientific  and
I ndustrial Research, a Society regi stered under t he
Societies Registration Act, was neither a State nor other
authority within the contenplation of Art. 12 and therefore,
the wit petition was held not to be naintainabl e against
it. And even though this matter had become  part-heard in
1980 and the hearing was resunmed in 1983 before a different
Bench, the vigour of the sustained attack was not the |east
di nmed even though the | aw expanding the width and anbit of
the expression ’'State’ and 'other authority’ in Art. 12 had
taken strides culmnating in Ajay Hasia etc. v. Khalid Mijib
Sehravardi & ors. etc.(2) And M. Lokur continued his
submi ssion wth wunabated fury even though the |earned
Solicitor General Shri K. Parasharan appearing for the Union
of India fairly conceded that in view of the circunstances
disclosed in the case and the trend of the decisions, it is
not possible to contend that ICAR and its affiliates | VR
and | ARI woul d not be ot her aut hority bei ng
instrumentalities of the State and against which wit
jurisdiction could be invoked.

A very brief resume of the history of | CAR comenci ng
fromits initial set up and its developnent into its present
position would showthat as a matter of form it is a
society registered under the Societies Registration Act but
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substantially when set up it was an adjunct of the
CGovernment of India and has not undergone any note worthy
change. On the advent of the provincial autonomny under the
CGovernment of India Act, 1919, 'agriculture’ and ’aninma

husbandry’ cane under the heading ’'transferred subject’ with
the result that they cane within the exclusive jurisdiction
of the Provincial Government. Devel opment of agriculture and
research in agriculture
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becarme the responsibility of the Provincial Government. Even
then a Royal Conmission on agriculture was constituted in
1926 to enquire into the agricultural set up and the rura

econonny of the <country and to make recommendations to
consider what firmsteps are necessary to be taken by the
Central Government in this ‘behalf The Conmission in its
report recomrended the setting-up of Inperial Council of
Agricultural Research. ~Acting upon this recomendation

Governnment, of India sent a telegram to the Secretary of
State On April 24, 1929 informng the latter that the
process of ~setting up of the Council is under way and that
when set —up Council would be a Society. On May 9, 1929,
Secretary of State approved the proposal of the CGovernnent
of India subject to ~variations nmentioned therein. By its
Resol ution dated My 23, 1929, the Central Governnent
directed that Inperial Council of Agricultural Research
shoul d be registered as a Society under the Registration of
Societies Act, XXl of 1860. The Resolution further provided
that with respect to the grant to be made to the Council to
nmeet the cost of staff, establishment etc., the Governnent
of India deci ded that for reasons of  admnistrative
convenience, it should be in the sane position as a
departrment of the Government of India Secretariat. The
I mperial Council of Agricultural Research was set up in June
1929. A direction was also given that the research
institutes were to be mmintained by the Council. In their
counter-affidavit filed in the H.gh Court of Delhi it was
conceded in paragraph 27 that (the Inperial Council of
Agricul tural Research should in future be an attached office
and not the departnent of the Governnent to be entirely
manned by Government-staff and the secretariat staff of the
Council was to be paid from the grant to be given by the
CGovernment for its admnistration and they would be
Governnment servants and the Secretariat woul d be depart ment
of the Governnent of India. In July, 1929, 1CAR was
registered as a Society wth its office in the Secretari at
as an attached office of the Secretariat. By the Resol ution
dat ed August 4, 1930, CGovernnent of India directed that for
reasons of admnistrative conveni ence "the Governor-Cenera

in Council has now, decided that the Inperial  Council of
Agricultural Research Departnent, as the Secretariat of the
Council will henceforth be designated, should be“a regul ar

departrment of the CGovernnent of India Secretariat under the
Hon’ bl e Menber incharge of the Departnment of Education,
Heal th and Lands". A note was submitted on Decenber 29, 1937
to the then Viceroy concerning the status and position of
the ICAR as a Department of the Governnent in which it was
recormended that | CAR should not only be naintained as a
distinct entity independent of the Governnent of India and
with a view to achieving
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this position, the office of the ICAR should not in future
be a Departnment of the Government of India but should be an
attached office. This proposal was approved by the Viceroy
on January 14, 1938 simultaneously expressing this anxiety
to sustain the prestige of | CAR The next step is one taken
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by the Resolution dated January 5, 1939 by which the
Governnment of India nodified the status of the ICAR fromthe
Department of the Secretariat to one of an attached office
of the Governnent of India. A letter was addressed to the
H gh Conmmi ssioner for India in London on January 14, 1939
intimating to himthat the Secretariat of the ICAR wll
cease to be a departnent of the Governnent of India and will
be an attached office wunder the Departnent of Education

Health and Lands with effect from January 15, 1939. Til

then recruitment to various posts in |CAR was made through
Federal Public Service Conmssion and this was to be
continued even after the change in the status of I CAR as an
attached office as evidenced by the letter dated August 24,
1938 by the Joint Secretary to Governnent or India to the

Federal Public Service Conmission. A bill was introduced in
the Central Legislature styled as the "Agricultural Produce
Cess Bill, 1949".  The ~statenent of object and reasons

acconpanying the bill recited that the Central Governnent
have provided grants to the tune of Rs.84 |lakhs for the
expenditure of the Council and took notice of the fact that
the Council has practically no source of incone other than
the contribution fromthe Central Revenue which may be
unst abl e dependi ng upon the state of finances of the Centra
CGovernment. It was further observed that in order to place
Council on a nore/ secured financial position it has been
decided to levy a cess at the rate of 1/2%on the val ue of
certain agricultural comodities and the proceeds for the
proposed cess are estinmated to ampunt in a nornal year to
about Rs. 14 |akhs.. The bill was noved. |In the debate upon

the bill, a statement was nade on behal f of the CGovernnent
of India that the Central Legislature will retain its ful

right of interpellation and of noving resolutions and wll
still vote on the grant of the permanent staff, and some of
the activities of the Council. In-other words, an assurance
was given that the Central Legislative Assembly will have

positive control over the affairs of the Council to the some
extent and degree when it was a Departnent or an attached
office of the Governnent of ‘India. On the advent of
i ndependence. The | nperial Council of Agricultural Research

Wth effect fromApril 1, 1966, administrative control over
ARl and |IVRI and other institutes was transferred to | CAR
si mul taneously pl acing the Governnent staff of the
institutes at the disposal of ICAR as on foreign service.
This is evidenced by a comruni cati on dated
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April 19, 1966 addressed by the Mnistry of Agricultural
Food, Comunity, Devel oprment  and Cooperation to t he

Directors of central Research Institutes. An [ option. was
given to the nenbers of the staff of the Institutes,
admini strative control of which was transferred to 1CAR and
the date for exercising the option was extended by the
comuni cation dated Novenber 9, 1966. In the neantime, the
CGovernment of India enforced the new rules franed by the
| CAR effective from January 10, 1966 keeping rule 18 in
abeyance. Wth the change in the status of the |CAR
Department of Agricultural Research and Education (' DARE
for short) was set up in the Mnistry of Agriculture and it
came into existence on Decenber 15, 1973. This Depart nment
was set up with a view to providing necessary Governnent
linkage with | CAR The mgjor function of the Departnent was
to look after all aspects of agricultural research and
eduction involving coordination between Central and State
agencies; to attend to all matters relating to the I CAR and
to attend to all nmatters concerning the devel opnent of new
technology in agriculture, animl husbandry and fisheri es,
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i ncludi ng such functions as plant and aninmal introduction
and exploration, and soil and | and use survey and pl anning.
By this very Resolution, the Director General of |ICAR was
concurrently designated as Secretary to Government of |ndia
in the DARE. The position of ICARwas clarified to the

effect that in the reorganised set-up, the ICARwill have
the autonony essential for the effective functioning of a
scientific organisation and deal. wth sister Departnents

the Central Covernment, with State CGovernnents and al so with
international agricultural research centres through the
DARE. Rule 18 of the ICAR rules which was kept in abeyance
on January 10, 1966 was brought into operation in its

entirety effective fromApril 1, 1974 as per comruni cation
dated March 30, 1974 by the Mnistry of Agriculture to the
Secretary, |ICAR The ~consequence of Rule 18 becom ng

operative was that the Secretariat of |CAR ceased to be an
attached office of the Mnistry of Food and Agriculture and

the Society shal |l function as ’'wholly financed and
controlled by the Society'. This |last sentence hardly nakes
any sense. Till Rule 18 was kept in abeyance, recruitnent to

| CAR was done -through the Union Public Service Conm ssion as
evidenced by the letter dated August 24, 1938 of the
CGovernment of India to the Secretary, Federal Public Service

Conmi ssion, Sima. Rule 18 as stated wearlier becane
operative from April 1, 1974. Rule 18 provides that 'the
Soci ety shall establish and nmaintain its own office,

Research Institutes and Laboratories. The appointnent to the
various posts under the Society' s establishnent was to be
made in accordance with the Recruitment Rules franed for the
pur pose
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by the governing body with the approval of the Governnent of
I ndi a".

Apart from the criteria devised by the judicial dict
the very birth and its continued existence over half a
century and it present position would | eave no one in doubt
that ICAR is al nost an inseparabl e adjunct of the Governnent
of India having an outward form of being a Society, it could
be styled as a Society set up by the State and therefore,
woul d be an instrunentality of the state.

| CAR started as a Departnent of the Government of India
having an office in the Secretariat even though it was a
Society registered under the Societies Registration Act. It
was wholly financed by the Governnment of India. Its budget
was voted wupon as part of the expenses incurred in the
Mnistry of Agriculture. Even when its status underwent a
change, it was declared as an attached office of the
CGovernment of India. The control of the Government of |ndia
pernmeates through all its activities and it is the body to
whi ch the Gover nment  of India transferred Resear ch
Institutes set up by it. In order to nmeke it financially
viable, a cess was |levied neaning thereby that the taxation
power of the State was invoked, and the proceeds of the tax
were to be handed over to ICAR for its use. At no stage, the
control of the Governnent of India ever flinched and since
its inception it was setup to carry out the recommendations
of the Royal Conmission on Agriculture. In our opinion, this
by itself is sufficient to nmake it an instrunentality of the
State.

It was however urged that The Council of Scientific and
Industrial Research (CSIR for short) a society registered
under the Societies Registration Act and having an identica
set up as well as constitution, was held not to be an
instrumentality of the State or 'other authority’ under Art.
12. In Sabhajit Tewary's case, this Court held that the CSIR
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did not have a statutory character like the Ol and Natura
Gas Conmi ssi on, or the Life Insurance Corporation or

I ndustrial Finance Corporation, and it was a society
incorporated in accordance wth the provisions of the
Societies Registration Act. The fact that the Prine Mnister
is the president or that the Governnment appoints nom nees to
the Governing Body or that the Governnent may term nate the
nmenbership will not according to this Court establish
anything nore than the fact that the Governnment takes
special care that the pronotion, guidance and co-operation
of scientific and industrial research, the institution and
fi nanci ng of specific resear ches, est abl i shnent of
devel opnent and assi stance to special institions
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for scientific study of problens affecting particular
industry in a trade,” the-utilisation of the result of the
researches conducted under the auspices of the Counci
towards the devel opnent of industries in the country are
carried out in a responsible manner, and these aspects are
not sufficient to reach the conclusion that the Society was
an agency - or instrumentality of the Government. This Court
also referred to some decisions which have held that the
conpani es incorporated under the Conpanies Act and the
enpl oyees of these conpanies do not enjoy the protection
avail able to Governnent servants as contenplated in Art.
311. This Court accordingly concluded that CSIRis not an
instrumentality of the Governnment - conprehended in the
expression 'other ‘authority’ within ~the nmeaning of Art. 12
of the Constitution, and the wit~ jurisdiction cannot be
i nvoked against it. Mich water has flown down the Januna
since the dicta in Sabhajit Tewary's case and concedi ng that

it is not specifically overruled in later ~decision, its
ratio is considerably watered down so as to be a decision
confined to its owmn  facts. The case is whol | y

di stingui shable on the facts apart from the later indicia
fornmulated by the Court for ascertaining whether a body is
"other authority’ wthin the neaning of Art. 12. A nere
conparison of the history of ICAR as extensively set out
herein before and the setting-up of CSIR would clearly show
that ICAR cane into existence as a departnent of the
CGovernment, continued to be an attached office of the
CGovernment even though it was registered as a society and
whol ly financed by the Government and the taxing power of
the State was invoked to make it financially viable and to
whi ch i ndependent research institutes set up by the
Government were transferred. None of these features was
present in the case of CSIR and therefore, the decision in
Sabhajit Tewary’s case would render no assistance and woul d
be clearly distinguishable.

The ratio, if any, of the decision in Sabhajit Tewary's
case was examined by a Constitution Bench of this Court in
Ajay Hasia's case and it was held that that decision is not
an authority for the proposition that a society registered
under the Societies Registration Act, 1860 can never - be
regarded as an authority within the nmeaning of Art. 12. The
Court further held that having regard to the various
features enunerated in the judgnment in Sabhajit Tewary's
case, the conclusion was reached that the CSIR was not an
agency of the Government, but the Court did not rest its
conclusion on the sole ground that CSIR was a Society
regi stered under the Societies Registration Act, 1860, and
on the contrary proceeded to consider various other features
of the Council for arriving at the conclusion that it was
not an agency of the Governnment and therefore, it was not an
authority for the
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proposition that a society registered under the Societies
Regi stration Act for that reason alone wuld not be
conprehended in the expression ’'other authority’'. In A ay
Hasia’s case, this Court after taking note of the decisions
in Ramana Dayaram Shetty v. The International Airport of
India & Os.(1) and U. P. Warehousing Corporation v. Vijay
Narain, (2) and after extracting various indicia for
determ ni ng whether the particular body was an agency or
instrumentality of the State within the neaning of Art. 12,
proceeded to exam ne whet her the society whi ch had
est abl i shed Regi onal Engineering College, Srinagar and which
was registered under the Jammu & Kashmr Registration of
Societies Act, 1898 was an instrunmentality or agency of the
State and would be conprehended in the expression 'other
authority’ in Art. 12 In this connection the Court observed
as under:

"It is in the light of this discussion that we
nmust ‘now proceed to exam ne whether the Society in the
present case is an "authority" falling wthin the
dei ntion of "state"™ in Article 12. Is it an
instrumentality or ~agency of the Government ? The
answer nust obviously be in the affirmative if we have
regard to the Menmorandum of Association and the Rul es
of the Society. The conposition of the Society is
dom nated by the representatives appointed by the
Central Government and the Covernments of Jammu &
Kashm r Punj ab, ' Rajasthan and  Uttar Pradesh with the
approval of the Central CGovernnent. The nonies required
for running the college are provided “entirely by the
Central CGovernnent _and the Government ~of  Jammu &
Kashmr and even if any other nonies are to be received
by the Society, it can be done only with the approva
of the State and the Central Governments. The Rules to
be made by the Society are also required to have the
prior approval of the State and the Central Governnents
and the accounts of the Society have also to be
submitted to both the Governnents for their scrutiny
and satisfaction. The Society —is also to-conply with
all such directions as nay be issued by the State
Government with the approval of the Central Governnent
in respect of any natters dealt with-in the report of
the Reviewing Conmmittee. The control of the State and
the Central CGovernnents is indeed so deep and pervasive
that no imovable property of the ~Society can be
di sposed
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of in any manner without the approval of both the
Governnments. The State and the Central Governnments have
even the power to appoint any other person or persons
to be nmenbers of the Society and any nenber of the
Society other than a nenber representing the State or
the Central CGovernment can be removed from the
menbership of the Society by the State CGovernment with
the approval of the Central Governnent. The Board of
Covernors, whi ch is in char ge of genera
superintendence, direction and control of the affairs
of Society and of its incone and property is also
largely controlled by nominees of the State and the

Central Covernnments. It will thus be seen that that
State Governnent and by reason of the provision for
approval, the Central Governnent also, have ful

control of the working of the Society and it woul d not
be incorrect to say that the Society is nmerely a
projection of the State and the Central CGovernments and
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to use the words of Ray, C J. in Sukhdev Singh's case

(supra), the voice is that of the State and the Centra

Governnments and the hands are also of the State and the

Central Governnents. W nust, therefore, hold that the

Society is an instrumentality or agency of the State

and the Central Governnents and it is an 'authority’

within the neaning of Art. 12."

Applying the criteria, there is little doubt that | CAR
is an instrunentality or the agency of the State. It cane
into exi stence as an integral department of the Governnent
of India and later on becane an attached office of the
Central Covernnment. The composition of the | CAR as evi denced
by Rule 3 could not have been nore governnental in character
than any departnment of the Governnent. The Governi ng Body of
the Society woul d consist of ‘a President of the Society, who
i s none other than the Cabinet Mnister of the CGovernment of
India for the time being incharge of Agriculture; the
Director-General, a distinguished scientist to be appointed
by Government ~ of India would be the Vice-President and the
Princi pal' Executive Oficer of the Society. He is
concurrently appointed as Secretary to Governnent of India.
O her nmenbers of the Governing Body are em nent scientists
not exceeding nine -in nunber to be appointed by the
President that is the Mnister; not nore than five persons
for their interest in agriculture to be appointed by the
President that is the Mnister, three menbers of Parlianent
and Additional Joint Secretary to the Governnment of |ndia
in the Departnment of Agriculture to  be nomnated by that
Depart ment, one person, appointed
220
by the Government of India to represent the Centra
M ni stry/ Departnent concerned with the subject of Scientific
Research and the Financial Adviser of the Society. There is
none outside the Governnent in the Governing Body. Rule 91
deals with the finances and funds of the Society and the
sources of incone are the cess levied by the Governnent
under the Agricultural Produce Cess Act and the recurring
and non-recurring grants from the Governnment of I'ndia. The
Rul es of the Society were initially franed by the Governnent
of India and Rule 98 makes it abundantly clear that they can
neither be altered nor anended except with the sanction of
the Government of India. Rule 100 shows that the Rul es at
the relevant tine in force becone operative after they were
approved by the Governnent of India, and cane into force
fromthe date to be specified by the Governnent of India.
Rul e 93 provides for audit of the accounts of the Society by
such person or person as may be nom nated by the Central
CGovernment. Rule 94 provides that the Annual Report of the
proceedi ngs of the Society and of all work undertaken during
the year shall be prepared by the Governing Body for the
information of the Governnment of India and the menbers of
the Society, and the report and the audited accounts of the
Society along with the auditor’s report thereon shall be
pl aced before the Society at the Annual Ceneral Meeting and
also on the table of the Houses of Parlianent. Rule 18
provi des that the appointnment to the various posts under the
Society shall be made in accordance wth the Recruitnent
Rul es framed for the purpose by the Governing Body with the
prior approval of the Government of India but prior thereto
it was by the Union Public Service Conm ssion. The
administrative and the financial control of the Government
is all pervasive. The rules and bye-laws of the Society can
be framed anended or repealed with the sanction of the
CGovernment of India. The case before us is much stronger
than the one considered by this Court in the case of A ay
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Hasia and therefore, the conclusion is inescapable that the
Society is an instrunentality or agency of the Centra
Governnment and therefore, it is "other authority’ within the
nmeaning of the expression in Art. 12. As a necessary
corollary the wit jurisdiction can be invoked against it
and therefore the decision of Delhi Hgh Court nust be
reversed on this point. The prelimnary objection is
accordi ngly overrul ed.

Having rejected the prelininary objection, we must now
proceed to examine the contention raised in each petition
and appeal on nerits.

Bef ore we proceed to exam ne the contentions on nerits,
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unhappy though it nmay appear to be, and howsoever one woul d
like to avoid reference to.it, it is inevitable that one

nmust take note of the deplorable state of affairs in the
administration of ~the affairs ~of ICAR and the uncongenia

atnosphere in which® the highly qualified agricultura

scientists inthis country have to work. |1 CAR was set up for
undertaki'ng Scientific Research in Agriculture, Aninal
Husbandry and al | i ed subjects on which the entire econony of
this country revol ved till the advent of industria

revolution. It was set up with a view to inparting speed and
nmomentumto research inagriculture and allied subjects so
that the country may nove fromthe m ddl e ages to the nodern
net hods in agricultural technology. Unfortunately, since its
i nception, the donestic atnosphere has not proved congenia

to the flowering of the genius of the country’s best talent
in agricultural research. This came to |ight when on May 5,
1972, newspapers all over the country flashed the tragic
news that a young agricultural scientists, Dr. WV.H Shah

who was working as Senior Agronom st and Associ ate Project
Coordinator in the IVRI had committed suicide by hanging
hinself in his residence the previous night. There was a
commotion in the Parlianment and during the debate in the
House, Menbers of Parliament regretfully referred to
previous suicides commtted by agricultural scientists, one
such being of Dr. MT. Joseph, Teaching Assistant, D vision
of Entonology, |AR who had committed suicide on January
5,1960. These were not stray incidents but the outcone of
persecution, torture and harassnent  enmanating  from the
pol luted environment in ICAR and its affiliates. The then
M nister for Food and Agriculture stated in the Parlianent
that the Governnment of India was not happy wth the
procedure of sel ection of personnel in the ICAR and
proceeded to informthe House that they have not been too
happy with the present system of recruitment which
necessitates a scientist applying for posts and being
interviewed by selection commttees throughout his working
career because the system inevitably provides frequent
occasions for disappointnent leading to frustration. Two
decades thereafter we are constrained to note that the
thi ngs have not inproved at all. The ICAR and the Institutes
seemto be so backward looking in their approach to the
menbers of the staff that as late as in 1983 considerable
time of this Court was frankly wasted in disposing of the
prelimnary objection on behalf of the ICARthat it is not
amenable to this Court’s wit jurisdiction which would inply
that they have skeletons to hide and shun their exposure to
the Court’s examnation of the internal affairs. To continue
the narrative, a conmttee was appoi nted under the
Chai rmanship of Shri P.B. Gjendragadkar, retired Chief
Justice of India and Vice-Chancellor, University of
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Bonbay and at the relevant tine Chairman, Law Conmi ssion
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with wide terns of reference inter alia to enquire into the
recruitnment policies of ICAR and to review the recruitnent
and personnel policies of ICAR Institutes and Centres
wor ki ng under it and to suggest neasures for their
i mprovenent. This Committee subnmitted its Report and we take
note of only one of its findings which reads as under

"Al'l these conplaints have been echoed by severa

scientists who nmet the Conmittee. In the opinion of the

Conmittee these conplaint have sonme substance. The

Panel of Advisers also hold the same opinion. The

Conmittee is of the view that npost of these complaints

are due to inproper wor ki ng conditions in the

Divisions. A scientist belongs to a Division where he

carries out his work.  The atnosphere in the D vision

and the |Institute  should be conducive to research
activity."(3)
(enphasi s suppli ed)

At anot her ~stage, the Conmittee has observed that: 'in
the present circunstances where a crisis of character and
confi dence seens to have overtaken the entire adm nistration
of the |CAR -~ we think it is absolute necessary that
recruitnment of personnel in all the Institutes will the | CAR
shoul d revert to the UPSC ' The Conmittee nmade it clear, it
made this recomrendation, because it was satisfied that
there is obvious dissatisfaction with the recruitments nmade
from 1966 onwards and the Report when browsed through woul d
| eave an ineffaceable inpression onthe redder that the
Commttee was dissatisfied with internal atnmosphere in | CAR
and that there was an anount of dissatisfaction about the
recruitment policy and that it was such a perceived reality
that it would be idle to.ignore the sane. Even the Director-
CGeneral who is concurrently also the Secretary to the DARE
in charge of |CAR conceded before the Cormittee ‘that it
woul d be better if for sone tinme, the recruitment in
entrusted to some outside agency.(2) In Chapter Xl of the
Report, the Commttee noted that the conplaints nmade agai nst
the Head of the Di vision “about not giving ‘adequate
facilities for work and the | ack of academ c at nosphere and
an absence of donestic approach permtting free discussion
on research projects and results obtained were genui ne and
they required to be remedi ed. There is further
223
the recommendation wth regard to vertical structure of
scientists and the scales of pay attached to each cadre. It
is unhappy to note that things have hardly inproved since
the Report of the Committee because in the first wit
petition, petitioners were again to be exposed to hazars of
a fresh selection and the conplaint of Dr. Y.P. Qupta is
essentially the sanme as noticed and conmmrented upon by the
Committee.

Re: WP. No. 58/75 : In this wit petition, the
substantial grievance is that even though the  three
petitioners were respectively holding the post of Professor
in Aninal Pat hol ogy, Ani nal CGenetics and Vet eri nary
Parasitol ogy from 1963, 1970 and 1970 respectively, when the
pay-scal e for the post of Professor on the reconmendati on of
the University G ants Comm ssion underwent an upward
revision to Rs. 1100-1600, the ICAR instead of straightway
granting the scale to the petitioners, the holders of the
posts of Professor, proceeded to issue an advertisement on
May 21, 1974 inviting fresh applications for the post of
Professor in the three subjects in which the petitioners
wer e al r eady hol di ng t he post of Pr of essor and
si mul t aneously appoi nted sone others in different subjects
and disciplines as Professors and gave them the revised
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scale while the petitioners, were left to languish in the
old scale. According to the petitioners, apart from gross
discrimnation in the matter of equal pay for equal work the
direct consequence of this wunfair and arbitrary action of
the third respondent was the adverse affectation in the
seniority in the cadre of Professors because those who were
appointed in the revised scale scored a narch over the
petitioners who continued to languish in the preserved
scales. Petitioners contend that the situation is recreated
whi ch was adversely commenced upon by the Mnister in the
Parliament that the recruitnment policy adopted by |CAR
necessitates a scientist to apply for posts and being
interviewed by selection commttee with attendant hazard and
consequent frustration. Petitioners therefore pray firstly
for cancelling the advertisenent issued for the purpose of
inviting applications for the posts already held by them and
secondly for training them equality of treatnment in the
matter of . pay-scales with other Professors wth whomthey
stand on 'ternms of ~equality and are better equi pped because
of longer. _experience. Petitioners 'say that in 1970-71 six
posts of Professor were created in the revised scale of Rs.
1100- 1600 at IVRI in the discipline of Poultry Science,
Poul try Pat hol ogy, Veterinary Public Health (Calcutta Centre
of IVRI), Biochem stry, Epidem ology and Veterinary Public
Health (IVRI Centre). The revised scale was sanctioned for
these newy created posts pursuant to the reccom

224

nmendati on of the University Gants Conmission. Let it be
made distinctly clear that the revised scal es were neant for
the post of Professor in IVRI not for the post in any
particul ar discipline. Petitioners were ~holding posts of
Professor in |IVRI, and therefore the petitioners  contend
that the posts of Professor held by themwoul d be governed
by the revised scale effective from the date on which new
posts were created and filled in, in the revised scale.
Respondents’ response to this contention is that |CAR
inforned the Director of IVRI as per its letter dated
January 20; 1971 that three posts of Professor in'the scale
of Rs. 1100-1600 in Veterinary - Bacteriol ogy, Ani ma
Nutrition and Aninmal CGenetics have been sanctioned subject
to the condition that the existing posts of  Professor
obviously in the same disciplines in the scale of Rs. 700-
1250 stand abolished. Shorn of enbellishment, it woul'd nean
that the posts in the aforenentioned three subjects shal
henceforth carry the revised scale of Rs. 1100-1600. The
respondents assert that the revised scale was  not be
automatically granted to the existing holders of the posts
but they would be considered with other applicants. for
appointnent in the higher scales, if they are otherw se
suitable. It was also said that in the letter of appointnent
as Professor each of the petitioner was infornmed that as the
post of Professor is being upgraded, each of themwill have
to face selection test. Letter of appointment dated March
25, 1970 in respect of petitioner No. 2 though relied upon
was not on the record but when produced in the course of
hearing with an affidavit, it belied the statement. There is
nothing in the letter of appointnment of each of the
petitioners that then the revised scale for the post of
Prof essor will be introduced, the incunmbent of the post wll
have to face a fresh selection. It is not clarified whether
the three posts of Professor in Veterinary Bacteriology,
Animal nutrition and Aninmal Genetics in the pre-revised
scale were already filled in and whether the hol ders of the
posts got the revised scale wthout any fuss of fresh
sel ection on the part of the respondents. The counter-
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affidavit on behalf of respondents Nos. 1,2,3,4,5 and 11 is
conspi cuously silent on this point. However, it is contended
that the qualifications for post of Professor while
sanctioning the revised scale was altered in as rmuch as when
the post of Professor carried the scale of Rs. 700-1250, the
essential qualification required was only a post-graduate
degree in the specific disciple whereas is the postgraduate
inthe revised scale, a Doctorate degree in the subject
along with the specialisation in the relevant discipline was
prescri bed and which fact can be gathered from the nodel
qualifications prescribed for simlar posts in all the
research institutes of ICAR It was further asserted that
earlier the m ni num experience required was about
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5 years whereas it was revised to 7 years. Nothing would be
nore msleading than this  eye was performance which really
hi des the true intendnment nanely, to exclude the present
i ncumbents of the posts of Professor and to expose themto a
conpetition with sane rank outsiders who may as in the case
of Dr. ~S. L. Shah® score a march in the name of selection
whi ch generally | eaves a grey area. Petitioners Nos. 2 and 3
do hold a Doctorate in their respective discipline wth
experi ence extending nore than 7 years in the discipline.
Petitioner No. 1, who does not hold a Doctorate has to his
credit MR C V.S whi ch has been recognised by the
Gover nirent of I ndi a as possessi ng post - graduat e
qualification in Veterinary and Ani mal Sci ences and teachi ng
posts including the post of Director of IVRI and continue to
be recognised as qguide/teacher  for post-graduate degree
courses. The subterfuge was to expose the petitioners to a
fresh sel ection t est wi-th al | its consequenti a
uncertainties and that was the exact thing found by Dr.
Gaj aendragadkar Committee. That is why it can be said that
like the true Bourbons ’'ICAR has Jlearnt nothing and
forgotten nothing.” The hard fact is that the petitioners
were holding the posts of Professor when the revised scale
becanme effective. In the letter dated January 20, 1971
sanctioning revised scale for the post of Professor, there
is not even a whisper that the existing incunbent will be
denied the benefit. In fact, it is - well known _that the
University Grants Commission regularly recomends revised
scales for every plan period for teaching posts and the
revi sion takes note of inadequate scal es sanctioned till the
date of revision. The only justification offered by the
respondents for denying the petitioners the benefit of the
revised scale is to be found in the counter-affidavit of Dr.
M S. Swanmi nathan. It is contended that the newy created
post in the cadre of Professor is not the sanme as the then
existing post and that there was narginal revision in the
qualifications for not the posts of Professor in the revised
scale and that petitioners were not discrimnated because
they were given an opportunity to contest for the posts in
the revised scale. The justification is too flinsy to nerit
any serious consideration nmore so in view of the fact that
it is difficult to envisage a situation in such institutes,
undertaki ng advance research in Agriculture and Aninal
Husbandry where persons hol ding Doctorate qualification and
enjoying the status of the post of Professor would be
governed by two different scales even though the duties,
responsibilities and functions in various sister disciplines
are identical. |In such a situation Art. 39(d), trust assist
us in reaching a fair and just conclusion. Elaborating the
underlying intendment of Art. 39(d), Chinnappa Reddy, J. in
Randhi r Singh v. Union of
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India & Os.(1) observed that construing Arts. 14 and 16 in
the light of the Preanble and Art. 39(d), the Court was of
the view that the principle 'equal pay for equal work’ is
deduci bl e fromthose Articles and may be properly applied to
the cases of unequal scal es of pay based on no
classification or irrational classification though those
drawing the different scales of pay do identical work under
the sane enployer. The case in hand is a glaring exanpl e of
discrimnatory treatnent accorded to old experienced and
hi ghly qualified hands with an evil eye and unequal hand and
the guarantee of equality in all its pervasive character
must enable this Court to renobve discrimnation and to
restore fair play in action. No attenpt was nade to sustain
the scales of pay for the post of Professor on the doctrine
of classification because the classification of existing
i ncumbents as be distinct and separate fromnewy recruited
hand with flinmsy changein essential qualification would be
whol ly irrational and arbitrary. The case of the petitioners
for being put in the revised scale of Rs. 1100-1600 fromthe
date on. which newy created posts  of Professors in sister
disciplines in IVR and other institutes were created and
filled in revised scale is unanswerabl e and nmust be concede.

VWen the matter was discussed threadbare M. Abdul
Khader, |earned counsel for the Union of India stated that
all the petitioners would be put in the revised scales from
the tinme the post of Professor in upgraded scale was fill ed-
inin sister disciplines. M. Khader stated that petitioners
Nos. 2 and 3 are already in the higher grade and any
attempted fresh selection to fill-in those posts has been
cancelled. He further stated that the first petitioner had
to be wunofficially put in the sane scal e on account of the
failure of the first petitioner to exercise his option to be
in the employnent of the ICAR and that -as by now he has
exercised his option he wll enjoy the same benefit. Thus
M. Khader fairly conceded that all the petitioners wll be
put in the revised scale fromthe date fresh recruitnent was
made in sister disciplines in IVRI in the revised scale, and
if the seniority was disturbed on account of the earlier
approach, the sanme woul d be rectified.

If the petitioners are entitled to the revised scale as
her ei nabove indicated, and should be put in- the same
pursuant to the mandanus we propose to issue in this case
it is inmmaterial whether the advertisenment which was issued
is cancelled or not. If the respondents still want to pursue
the advertisenent, they nmay do so without in any
227
manner affecting the position of the petitioners and the
petitioners need not expose thenselves to the vagaries of a
fresh selection. It is therefore not necessary for us to
cancel the advertisenent for the reasons herein indicated.
This woul d di spose of WP. No. 587 of 1975
Re: R P, No.4 of 1977 in S.L. P. No. 2339/75

Dr. Y.P. Cupta filed Wit Petition No. 276 of 1972 in
the Hi gh Court of Delhi. In this wit petition, he primarily
raised two contentions: (i) that the selection of respondent
No. 6 for the post of Senior Bio-chemist was illegal as he
did not possess essential qualifications, and (ii) the
renoval of the petitioner fromthe menbership of the Post-
graduate Faculty was unjust and invalid.

It was alleged that in Decenber, 1970, |ICAR adverti sed
a post of Senior Bio-chemist in IAR in the scale of Rs.
1100- 1400. The essential qualifications were set out in the
adverti sement as under

(i) Doctorate in Biochemnmistry or Organic Chemi stry or

agricultural Chem stry.
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(ii) 10 vyears research experience in the field of
Nutrition with particular reference to quantity
and quality of protein in food grains as evidenced
by published work.

(iii) Ability to plan, organise and guide research
i nvol vi ng bi ochem cal techniques as applied to
protein chem stry and radi o-tracer studies."

Amongst others, petitioners Dr. Y.P. Qupta, Dr. T.S
Raman and respondent No. 6 in the High Court Dr. S.L. Mehta
applied for the post. A Selection Commttee was set up with
Dr. J. Ganguly, Professor of Biochem stry as Chairman and
Dr. P.K. Kymal and Dr. N.P. Datta as nenbers. Intending
candi dates including petitioners Dr. Y.P. Gupta, Dr. T.S
Raman and respondent No.' 6 Dr. S.L. Mehta were interviewed
by the Selection Committee.  The Selection Conmittee found
that none of the candidates interviewed or considered in
absentia fulfils all the essential qualifications |aid down
for the post and therefore, the Commttee was wunable to
recormend any - name-at that stage. The Conmittee further
recommended- that ~the post nmay be readvertised and essentia
qualification No. 2 should be anplified by adding the clause
"10 years research experience in the field of protein
Chemistry.’ The Sel ection Conmittee further recomended that
from anongst the candi dates intervi ewed
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and consi dered in absentia those whose nanes were set out in
the report be called for fresh interview which may be held
after the post is advertised afresh with expanded essentia
qualification. This  list includes the names of petitioners
Dr. Y.P. Cupta and Dr. T.S. Raman as al so respondent No. 6
Dr. S.L. Mehta. A fresh Selection Conmmttee was set. up which
i ncluded respondent No. 5 Dr. MS.  Naik against whom
nunerous allegations of mala fides have been nade. The new
Sel ection Committee interviewed Dr. Y.P. Gupta along with
ot hers. Utimtely, t he second Sel ecti on Comm ttee
recormended Dr. S.L. Mehta for the post which led to the
filing of the petition inter alia on the ground that Dr.
S.L. Mehta did not satisfy t he m ni mum essentia
qual i fication.

Anot her grievance in the petitionis that petitioner
Dr. Y.P. GCupta was a nenmber of the faculty in - the post-
graduate school at ARl from 1965 to May 1971 and he was
illegally and arbitrarily renpved fromthe nenbership of the
Faculty. In the communication dated June 15, 1971 by the
Assi stant Registrar to Dr. M S. Naik, Head of the
Bi ocheni stry Departnent, Ann. P-1 to the petitionin the
H gh Court, it is stated that letter of Y.P. Gupta dated My
30, 1970 was considered by the Acadenmc Council which
unani nously resolved that Dr. Gupta was not interested in
continuing as a nenber of the Faculty and hence the Council"
regret to utilise his service as a nenber of the Faculty to
the post-graduate school any nore." Thus according to the
petitioner, he was renoved from the nenbership of the
Faculty while according to the respondents by the letter
dated May 30, 1970 Dr. Gupta submitted his resignation which
was accepted by the Acadenmic Council with regret.

The High Court rejected the petition primarily on the
ground that no wit petition |lies against |AR, a ground no
nore available to the petitioner. On the nerits, the High
Court held that Dr. Y.P. CGupta has failed to substantiate
the allegations of nala fides nade agai nst respondent No. 4-
Dr. MS. Swam nathan and respondent No. 5 Dr. MS. Nai k. The
H gh Court further held that the Sel ection Comrittee had the
power to relax the essential qualifications and the very
fact that respondent No. 6 Dr. S.L. Mehta was appoi nted on
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the recommendation of the Selection Commttee it nust have
been done by necessary inplication after relaxing the
essential qualification and therefore, the appointment of
r espondent No. 6-Dr. S. L. Mehta  was valid and
unquestionable. Wth respect to the second grievance, the
Hi gh Court held that Dr. Y.P. CGupta ceased to be a nmenber of
the Faculty and that he was not renpbved fromthe nenber-
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ship and it was not necessary to hear him because it was not
a case of renoval but of cessation of nenbership and
therefore no relief can be granted to Dr. CGupta.

Before we proceed to examne the contentions raised by
Dr. Gupta on nerits, we nust dispose of a prelimnary
objection raised on behalf of the respondents. It was
submtted that not only the wit petition filed by Dr. Cupta
was di smissed by the H gh Court on merits but S.L.P. 2339/75
agai nst the decision of the Hgh Court was rejected by this
Court on July 21, 1976 after recording the statement of M.
Lokur, 'l earned counsel who appeared for |ICAR as also the
Institute that the Academic¢c Council would consider the
guestion of taking back the petitioner as a nmenber of the
Faculty. Thereafter, Dr. GQupta filed RP. No. 79/76 which
was also rejected by this Court on Cct. 27, 1976. At the
relevant time as the successive review petitions were not
barred, Dr. Gupta/'filed RP. No. 4/77. This review petition
was kept pending and was finally directed to be heard with
the Wit Petition No. 587/75, by the order of this Court in
C.MP. No. 17350/79 dated Decenber 19, 1979. Prelimnnary
objection is that no case is made out by the petitioner for
review of the decision of the Court rejecting petition for
special leave filed by the petitioner. The wit  petition
filed by Dr. Gupta in the High Court on a reference nade by
a Division Bench was heard by a Bench of five Judges and the
| arger Bench focussed its attention on~ the main question
whether the wit jurisdiction cannot be invoked agai nst | CAR
and its affiliates and it was held that the wit
jurisdiction cannot be invoked. (Once the Hi gh Court held
that the wit jurisdiction cannot be invoked, it could not
proceed to examine the contentions raised by Dr. Gupta on
nerits. The nonent the Hi gh Court held that it ~had no
jurisdiction to entertain the wit —petition, it becane
functus officio and therefore, its decision-on the nerits of
the contention is of no consequence and at any rate could
not conclude the natter against the petitioner. Now that it
is held that the wit petition is naintainable on the
finding that 1 CAR and its affiliates are other authority
within the nmeaning of the expression in Art. 12 of the
Constitution, justice denmands that the Court  rmust exam ne
the contentions of Dr. Qupta on nmerits. W accordingly
overrule the prelimnary objection raised on behalf of
respondents and proceed to exam ne the contentions on nerits
by allowing the review petition No. 4 of 1977 and @ grant
special |leave to appeal to the petitioner

Both the contentions may be separately exam ned.

The first contention is that respondent No. 6 Dr. S.L.
Meht a
230
who was selected by the Selection Conmittee for the post of
Seni or Bi o-chemi st after the bizarre exercise undertaken to
find a suitable person to fill in the post on the earlier
occasion, did not fulfil one of the essential qualifications
for the post. It was urged that in order to hel p respondent
No. 6 to get selected essential qualification was doctored
to suit his requirenments and respondent No. 5 was noni nated
on the second Selection Conmittee. Wen the post was first
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advertised, one of the essential qualifications was ’'10
years research experience in the field of Nutrition wth
particular reference to quantity and quality of protein in
food grains as evidenced by published work.’ It is not in
di spute that Dr. GQupta, the present petition did satisfy
this and other essential qualifications. The first Selection
Conmittee examined the suitability of seven candidates
including petitioner Dr. GQupta Dr. T.S Raman, petitioner in
cognate petition and respondent No. 6 Dr. S.L. Mehta. The
Conmittee specifically recorded its finding that none of the
candi dates interviewed or considered in absentia including
respondent No. 6, selected at a later stage, fulfils all the
essential qualifications laid down for the post. The
Conmittee recommended that the post be readvertised after
anplifying the essential qualification in the mtter of
experience nanely ' 10 years research experience in the field
of Protein Chemistry. The post was the pos of Senior
Bi ochemist. Initially experience required was in the field
of Nutrition wth “particular "reference to quantity and
quality of ~portion in food grains as evidenced by published
work while the anbition essential qualification was research
experience in the field of protein Chenistry. It is
difficult to efface the inpression that the anplification
was done keeping in viewthe qualification which Dr. S.L.
Mehta had themeven then the question did arise whether he

satisfied the ori gi nal or t he amplified essentia
qualification. The Comittee recomrended that pursuant to
fresh advertiserment, it would not- be necessary for the

petitioners Dr. @upta, Dr. T.S: Ranan and respondent No. 6
Dr. S.L.Mehta to submit a fresh-application and they shoul d
be interviewed again with other candidates available on
readverti sement of post. The Sel ection Conmittee was
reconstituted by nomnating respondent No. 5, MS. Naik

Head, Division of Bio-chenmistry, 1AR. Al nenbers of the
first Selection Committee were avail able. No explanation is
of fered what necessitated expanding the Commttee by
nom nati ng Respondent No. 5 on the Selection Commttee. And
let it be recalled that the rel ati ons between petitioner Dr.
Gupta and respondent No. 5 were by that time considerably
strained. It is therefore difficult to escape the concl usion
that the purported anplification of essential qualification
appears to be a device to exclude Dr. Gupta who fulfilled
the first prescribed essentia
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qualification and oblige respondent No. -6 to fit~ into
altered qualification.

Two errors are pointed out in connection with the
proceedi ngs of the second Selection Conmttee in which Dr.
MS. Naik participated, nanely, that the proceedi ngs were
vitiated on account of the bias of Dr. MS. Naik and that
the Committee failed to interviewD. T.S. Ranman- and his
case went by default not on account of his fault  but on
account of inefficiency and inaction on the part of the
adm ni stration responsible for intimating to Dr. Raman the
date of interview

At the outset we nust notice one devel opment which
renders a detail ed exam nation of the contentions raised by
Dr. CQupta unnecessary though we cannot refrain from
expressing our distress about the recruitnment nethod adopted
by the I1CAR and its affiliates. This exercise, we are
undertaking to satisfy ourselves whet her after t he
unravel ling of despicable state of affairs in the interna
administration of ICAR and its affiliates by Gaj endragadkar
Conmittee, has any inprovenment becone noticeable ?

Dr. Gupta challenged the selection and appointment of
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respondent No. 6 as Senior Bio-chem st. The post of Senior
Bi o- chem st has since been abolished. Therefore, setting
aside the selection of respondent No. 6 for the post of
Seni or Bio-chemist is only of academic interest. However one
aspect which we cannot overlook is that by this process of
sel ection seriously questioned in this petition, Dr. S. L.
Mehta has scored a nmarch over petitioner Dr. Gupta and his
co-petitioner Dr. T.S. Raman in the matter of higher scale
of pay.

The first question to which we nust, therefore address
ourselves is whet her there is any substance in the
contention of Dr. CGupta that even applying the amplified
essential qualification, respondent No. 6 Dr. S.L. Mehta was
not qualified for being selected for the post ? The finding
recorded by the High Court in this connection is eloquent to
establish that Dr. S& L. Mehta did not fulfil either the
original or the anplified essential qualification, of
pertaining to experience. Says the Hgh Court that the
research experience respondent  No. 6 Dr. S.L. Mehta started
from Cctober 1962 when he was preparing research thesis for
M Sc. The selection took place in ~February 1972 with the
result that the research experience of Dr. Mehta fell short
of 10 years. This finding was not only not controverted but
i s unassail able. And we do not subscribe to the
232
view that the period spent in preparing thesis for M Sc. -
mark not Ph.D. counts towards required experience. It is
wel | -settl ed that experience to be of value and utility nust
be acquired after the educational qualification is obtained
and not while acquiring the postgraduate qualification. In
the case of’ Ph.D. Degree awarded on research the situation
may be different. But preparing thesis after graduation for
acquiring. post-graduate degree would not count  towards
prescri bed experience qgual i fication. ~Respondent No. 6
qualified for MSc. in 1964 and Ph.D. toward the end of 1966
in soil science and Agricultural Chemstry under the
gui dance of Dr. N. B. Das and joined service at ARl /in July,
1969. These facts are uncontroverted and therefore, the High
Court overlooked the fact that respondent No. 6 Dr. S L
Mehta had research experience extending only over hardly a
period of 5 years. Further the Hi gh Court failed to notice
that respondent No. 6 appeared not to carry on research in
the line of Nutrition or protein Chenmistry and therefore he
did not fulfil the qualification at all and in our opinion
he even could not have been called for dinterview by the
Sel ection Committee. Not only that in para 10 of the wit
petition in the High Court, it was specifically asserted
that respondent No. 6 Dr. Mehta did not satisfy the origina
or amplified essenti al qualification pertaini ng to
experi ence because the post was under the project” on the
protein quality of millets, sorghum wheat and other cereals
concerned with studies on the nutritional quality of food
grains whereas Dr. Mehta has never done any work nor
published any literature in the line of nutrition nor was he
ever basically trained in this Iline. In the counter-
affidavit filed on behalf of respondent Nos. 2 and 4 that is
Director CGeneral and Secretary to the Governnent of India,
| CAR and Director General of |ICAR, this avernment was neither
guesti oned nor controverted nor denied. Further the High
Court upheld the sel ection and appoi nt nent of respondent No.
6 Dr. Mehta holding that as the Selection Conmmttee had
power to relax the essential qualification, the appointnent
of Dr. Mehta was nmade after relaxing the essentia
qualification. W find it difficult to appreciate that the
H gh Court shoul d uphold an appoi ntnment of a person, to suit
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whose requirenent, the essential qualification was anplified
by providing an irrelevant additional anplification and yet
who failed to qualify for the sane by resorting to the power
of relaxation. And we are not satisfied that the second
Selection Committee had the power to relax essentia
qualification pertaining to experience. In this connection
it is advantageous to refer to the counter-affidavit of
respondent No. 4, the Director CGeneral of |ICAR wherein he
stated that first essential qualification pertaining to
educational attai nment was relaxable. He is silent as
233
to the second essential qualification pertaining to
experience. The relevant portion may be extracted:
"Doctorate in Bio-chemistry or organic Chenmistry
or Agricultural Chenistry-relaxable to M Sc. Degree or
equi val ent post-graduate  qualifications in the case of
candi dates with exceptionally distinguished record of
producti ve research.”

It is not suggested that there was power of relaxation
with regard  to -second essential qualification. However,
nei t her respondent No. 6 ~nor respondent Nos. 2 and 4 ever
asserted that but for power of rel axati on cl ai med,
respondent No. 6 could ever be said to have satisfied the
essential qualification pertaining to experience. In this
connection, we nay refer to a counter-affidavit on behal f of
respondents Nos. 3 and 5 to 7 which included respondent No.
6 the party concerned. In the counter-affidavit, there is an
sphinx like silence with regard to the avernents made in
para 10 that respondent No. 6 Dr. Mehta did not satisfy the
essential qualification pertaining to experience. Sub
silentio an adm ssion can be spelt on behal f of respondent
No. 6 that he did not have requisite essential qualification
as to experience. Therefore, the conclusion is inescapable
that respondent No. 6 Dr. Mehta did not satisfy the
essential qualification pertaining to experience even after
the 1CAR and its affiliates and respondent No. 4 anplified
the essential qualifications. And we could not trace the
source of power if any to relax essential qualification as
to experience. Therefore, on the face of it the selection of
respondent No. 6 for the post of. Senior Biochemst is
utterly unsustainable. Mdre so because there were others who
fulfilled all essential qualification and one is left” to
specul ate the reasons which weighed with the Selection
Conmittee to reject themand to select a person who did not
fulfil the essential qualification for such a post as Senior
Bi ochemni st, claimng non- exi stent power to relax the
qual i ficati on.

In this context one nore subm ssion may be di sposed of.
It was said that the Committee consisted of experts and they
were highly qualified persons who woul d be able to eval uate
and assess the relative nerits of each of the ‘“candidate
before it and the Court is |east conpetent to do so and
therefore it would be unwi se to substitute experts’ decision
by Courts’ decision. In this connection, reliance was placed
on Dr. MC Gupta & Os., v. Dr. Arun Kunmar CGupta & Ors. (1)
in which this Court held as under
234

"When selection is nade by the Conmission aided
and advi sed by experts having technical experience and
hi gh academic qualifications in the specialist field,
probi ng teaching/research experience in technica
subj ects, the Courts should be slowto interfere with
the opinion expressed by experts unless there are
allegations of nmala fides against them It would
normal ly be prudent and safe for the courts to |eave
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the decision of academc matters to experts who are

nore famliar with the problens they face than the

courts generally can be. Undoubtedly, even such a body
if it were to contravene rules and regul ati ons binding
upon it the court in excerise of extraordinary

jurisdiction to enforce rule of law, may interfere in a

wit petition under Art. 226."

It was urged that once it is conceded that as the power
of selection and appointnent vests in the |CAR the Court
should not wusurp that power nerely because it would have
chosen a different person as better qualified (See State of
Bi har v. Dr. Asis Kumar Mikherjee(1) Undoubtedly, the Court
nmust ook wth respect ‘upon the performance of duties by
experts in the respective fields as has been said in Dr.
MC. Gupta's case. However,  the task of ushering a society
based on rule of lawis -entrusted to this Court and it
cannot abdi cat e its functi ons. Once it is nost
satisfactorily established that the Selection Committee did
not have the power to relax essential qualification
pertaining to experience, the entire process of selection of
the 6th respondent was in contravention of the established
norms prescribed by advertisenent and power of the Selection
Conmittee and procedure of fair and just selection and
equality in the matter ~of public enploynent and to rectify
resultant injustice and establish constitutional value this
Court must interfere. Selection of respondent No. 6 is
contrary to rules and orders and violation of prescribed
norms of qualification. He was inelibleg for the post when
sel ected. H s sel ection and appointnent would be required to
be quashed and set aside.

The present position however is that the post of Senior
Bi o- chem st has been abolished. Undoubtedly, respondent No.
6 by undeserved benefit of inproper selection has scored a
march over his colleagues in the natter of pay scales to
whi ch he woul d not be entitled. Petitioner Dr. Gupta was put
in the scale of Rs. 1100-1600 in 1978 whil e respondent No. 6
Dr. Mehta was put in that scale in 1980 that is two years
after the petitioner. By the illegal selection respondent
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No. 6 has reached the scale of Rs. 1800-2250 while Dr. Gupta
is in the scale of Rs. 1500-2000. Respondent No. 6 Dr. Mehta
is enjoying this utterly undeserved benefit consequent -upon
hi s unsustai nabl e sel ection as Seni or Bi ochem st.

Now that the post of Senior Biochem st is abolished,
how do we redress the wong. At the hearing of  this
petition, it was suggested to the respondents to put both
Dr. Gupta and Dr. Ranman whose case wll  be  presently
examined in the scale of Rs 1800-2250 from the date
respondent No. 6 Dr. Mehta has been el evated to that scale.
That is the only way for securing justice to Dr. Gupta and
he is entitled to it.

The second grievance of Dr. GQupta is that ‘he was
illegally removed fromthe menbership of the Post-graduate
Faculty by the Acadenmic Council. Few relevant facts in this
connection are that Dr. Gupta felt that he was wunjustly
treated by his superiors by not allocating students for
Ph.D. to himand by not facilitating post-graduate teaching.
There is a long drawn-out correspondence in this behalf
whi ch we consider unnecessary to refer to save and except
the letter dated May 30, 1970 which has been treated by the
Academi ¢ Council as a letter of resignation of Dr. Gupta
from the nmenbership of the Faculty. By this letter
petitioner Dr. Gupta inforned the Acadenic Council that even
though he has been repeatedly assured that his grievance
woul d be thoroughly exam ned and full justice would be done
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to him for the discrimnation and victimsation to which he
has been subjected in the natter of allotnent of students of
1968 and 1969 bat ches, nothing has been done in this behalf.
He further states that he has been all along patiently
waiting for the redressal of his grievance, yet justice has
not been done to him He then states as under

"As such, after showing so nuch patience in the

matter, | amsorry to decide that | should resign from
the nmenbership of the Faculty in protest against such a
t r eat nent and agai nst t he di scrimnation and

victimzation showmn to ne by the Head of the Division

in the allotnent of students of 1968 and 1969 bat ches

and departmental candi dates."

This letter was placed before the neeting of the
Academ ¢ Counci | convened. on My 3, 1971 chaired by
respondent No. 4. Letter —dated My 30, 1970 of the
petitioner was placed on the agenda at ItemNo. 17. In this
connection, the Acadenic Council resolved as under
236

“Your letter was considered by the Council at its
neeting held on 3rd May, 1971 when the Council came to
the unani mous conclusion that you were not interested
in continuing as Faculty Menber and hence the Counci
regrets to utilize your services as a Faculty Menber of
the P.G School any nore."

The callous @and heartless attitude of the Acadenic
Council is shocking. It adds insult to injury. Dr. Gupta has
been the wvictimof ‘unfair treatment because he raised a
voi ce of dissent against certain clainms made by the high-up
in ICAR in the field of Research. Avoiding going into the
details of it, this resulted in Dr. Qupta being denied the
al l ocation of students. He did not act in a precipitate
manner. He went on witing letter after letter even
including to respondent No. 4 beseeching himto |ook into
the matter and to render justice to him \Wen everything
fell on deaf ears, out of exasperation he wote letter dated
May 30, 1970 in which he stated that the only honourable
course left open to himwas to resign rather than suffer.
The Council seized upon this opportunity to get rid of Dr.
GQupta. In this connection, it is worthwhile to point out
paragraph 11.1 in Chapter Xl of the Gaj endragadkar
Commttee' s report wherein the nmmjor conplaints regarding
wor ki ng conditions in the Divisions were |isted as under

(i) The Head of the Division does not give facilities
for work. He favours those who work for him

(ii) There is no acadenmic atnosphere as there is no
free discussion on research projects and results
obt ai ned.

(iii) Senior Scientists insert their nanmes in research
papers even though they do not do the actual work.

(iv) Purchase of chem cals, glassware etc. t ake
i nordi nat e del ay.

(v) Scientists are not all owed to use certain
equi pments which are available in the Division or
inthe Institute. For exanple, the equipnents
available in the Division of Biochenmstry of |IAR
are not shared by all the colleagues of the
Di vision. The Nuclear Research Laboratory has
several equipnents which scientists of other
Di vi sions normal ly cannot use."

After listing these conplaints, the Commttee gave its

consi dered opi nion as under:
237

11.2 W feel that nost of these conplaints are genuine

and they should be renedi ed. The wor Ki ng




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 30 of 38

condi tions for scientists shoul d be made
attractive so that a scientists woul d be
encouraged to engage hinmself in research rather
than engage hinself in wunacadenic activities. So
the conditions in a Division should be set right
first.” (underlining ours)

The Conmittee pr oceeded to nmake nunmer ous
recomrendations to aneliorate the situation. In this context
we would also like to refer to paragraph 13 at page 152 of
the Report which reads as under

"As nore instances of allegations of unscientific
attitudes, behaviour and practices in AR, we cite the
following. These cone from the subm ssions nmade by
three scientists of the Bio-chemistry D vision of | AR,

Dr. T.S. Ranan challenges the findings in the Ph.D

thesis of Dr. L'S. Mehta. a Biochemist in the Nuclear.

Research Laboratory: Dr. Raman categorically asserts

that certain data contained in Dr. Mhta s thesis

"coul'd not have been obtained by nethods he has cl ai ned

to have been used." Dr. Y.P. Qupta who apparently has

hi neelf worked on the |lysine  content of different
varieties of wheat, states that in the half-yearly
report for period ending Cctober, 1968, he had reported
the lysine content of Sonora-64 to be 3.26% but that
the Head of the Division deliberately challenged it to

2.26% so that the Sharabati Sonora mght appear in a

nore favourable light. He seriously disputes the data

on the protein.and |ysine-content of Sharabati Sonora
publ i shed by Dr. Swam nathan in the November 1967 issue
of the journal "Food Industries". Dr. K'G Sikka states
that four varieties of Arhar (cajanus) have been
recently rel eased which he finds contain certain toxic
substance causing blindness anmong rate. Wthin the
short time available to wus, it has not been possible
for us to exam ne these allegations. W do not also
think that it would be a fruitful course for us to
pursue. It 1is obvious that these are very serious
al | egations. Wiether they are substantiated a carefu

exam nation, the fact remains that there are nany
junior scientists in |ARl who, rightly or wongly, fee

that they are not free to publish a scientific finding
because it does not suit sonebody higher up or that in
fact unscientific data are being passed on to the
hi gher authorities in return of favours and pronotions

238

The existence of this feeling is nost regrettable

because it <creates the <conditions for breeding of

unscientific behaviour and practices if they do.  not
already exist. Mere refutation of the allegations will
not therefore do."

Dr. Gupta’'s conplaint was then noted and that is the
conpl aint which awaits redressal. It clearly transpires that
Dr. Gupta was hounded out of the Faculty menbership and now
the respondents try to hide this inconvenient fact by
treating the cry of agony in the letter dated May 30, 1970
as letter of resignation. Apart frombeing harsh, it is an
unethical attitude on the part of the | CAR However, at this
stage, we would record a statenment nmade by M. Lokur,
| ear ned counsel appearing for ICAR and its affiliates before
this Court on July 21, 1976 at the hearing of S.L.P. No.
2339/ 75 preferred by petitioner Dr. Gupta which reads as
under :

"M. Lokur states that the respondent counci
woul d consi der the question of taking back the
petitioner as a nenber of the Faculty."
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After recording this statenent the special |eave
petition was rejected. It was hoped that the respondents
woul d act to honour the statement of their |earned counsel.
Now that the matter is being disposed of we direct the
council to <carry out its statement nade before this Court
within three nonths fromthe date from today.

Re: RP. No. 80/76 in S.L.P. 702/76 Dr. T.S. Ranan
filed the wit petition in the Delhi H gh Court challenging
the selection and appoi ntnent of respondent No. 6 as Seni or
Bi ochemi st on all the grounds which were urged by Dr. Y.P.
GQupta in his wit petition. There is also an additional
point in his favour in that even though the first Selection
Commttee constituted to select a Senior Biochenm st had
directed that the second Sel ection Comittee shoul d
interviewDr. T.S. Raman along with other candidates, no
intimation was sent to himabout the date and tine of the
interview and he did not have the benefit of the interview
by the second Sel ection Conmittee which recommended
respondent  No. 6 Dr. Mehta for the post of Senior
Bi ochemi st. Dr. T.S. Raman questioned the corrections and
validity of the selectionof Dri S L. Mehta, respondent No.
6 in Special Leave Petition 702/76 which was heard and
di sposed of along with the wit petition of Dr. Gupta and
met with the same fate. Dr. Raman preferred S.L.P. No.
702/ 76 which was di'smi ssed by this Court on August 30. 1976.
Thereafter, he filed Review Petition No. 80/76
239
which was directed to be heard in this group of petitions.
The reasons which found favour with wus for 'review ng the
decision of this Court  dismssing the S. L:P. No. 2339/75
preferred by Dr. Gupta and admtting it and disposing it on
nerits would nutatis nmutandis apply to the review petition
of Dr. T.S. Ranman and we accordingly review the decision
rejecting his special |eave petition and grant special |eave
to appeal and proceed to di spose of the same on nerits.

Odinarily Dr. Raman should get the same relief which
Dr. Gupta is held entitled to,  but certain facts were
brought to our notice which necessitate a consideration of
Dr. Raman’'s case slightly differently. Before we proceed to
examne Dr. Ranman’s case, it may be noted that the High
Court found fault with Dr. Raman in_ not informng the
concerned authority about the change in his address -and.
therefore, if Dr. Raman did not receive the intimation for
interview, he should thank hinself. This approach does not
comend to wus. Dr. Ranman was still in the enployment of the
Institute at the tinme when the Second Selection Conmittee
decided to interview candi dates and in view of the findings
of the first Selection Committee, Dr. Raman was entitled as
a matter of right to be called for interview The Hi gh Court
observed that Dr. Raman neither applied for the post nor
appeared for the interview before the second “Selection
Conmittee. This is begging the issue because the Hi gh Court
whol Iy overl ooked the proceedings of the first Selection
Conmittee in which it was decided that w thout any fresh
application. from Dr. Ranman, he would be considered to be a
candi date before the second Sel ection Committee and woul d be
called for interview There is a further confession in the
observation of the H gh Court when it states that Dr. CGupta
and Dr. Raman were both at the relevant time working in the
Bi ochem stry Department of the Institute and that Dr. Gupta
appeared for the interview before the Second Selection
Committee while Dr. Ranan failed to do so and he cannot make
a grievance about his own lapse. If Dr. Ranman was at the
relevant time attached to the Institute and was working with
the Institute, we see no justification for the mnisterial,
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side of the Institute not informng Dr Ranan to appear for
interview. The |apse was on the part of the Selection
Conmittee and the sane cannot be wi shed away. The Hi gh Court
was clear in error in observing that either Dr. Ranan was
not hopeful of getting the job or he had sone other reasons
for not applying for the sane and therefore his grievance
cannot be entertained. This is clearly contrary to record.
He had applied earlier and was entitled to be called for

interviewas noted in the proceedings. It was obligatory
upon the second Sel ection Conmittee
240

to informDr. Raman to appear for the interview and adequate
steps should have been taken to give the intimtion because
he was attached to the Institute and was in active service
of the Institute and intinmation to himwould not require any
hercul ean effort on the part of the Committee. If the nmatter
were to rest here;, we would have unhesitatingly given the
sane relief which Dr. Gupta is held entitled to, but certain
additional facts were put on record which necessitate a
di fferent approach.

It may be recalled that since the revision of the scale
attached to the post of Professor to Rs. 1100-1600, further
promotion was to the scale of Rs. 1500-2000 and the next
promoti onal stage was Rs. 1800-2250. It now transpires that
Dr. Raman was nade 'a nmenber of Agricul tural Research Science
(ARS) with effect from Cctober 2, 1975 and he was put in the
scale S-2 Rs. 1100-1600 fromthe same date. Rule 19 of the
Agricultural Research Service Rules provided for pronotion
fromone grade to next higher grade on the basis of
assessnment  of per formance by Agri cul tural Scientific
Recruitnment Board (ASRB). The screening for the purpose of
pronmotion to higher grade is periodically undertaken every
year as far as practicable somewhere in-January or soon
thereafter. Such a screening was undertaken on Cctober 26,
1977 by the Assessment Committee appoi nted by the Chairnman
of ASRB. The period under assessnent was upto and inclusive
of Decenber 31, 1975. Unfortunately, Dr. Raman /was not
recormmended by the Conmittee for pronotion to S-3 grade i.e.
Rs. 1500- 2000, but instead of pronotion to the higher grade,
the Committee recommended that two advance -increnments be
granted to Dr. Raman which recommendati on was carried out
with effect fromJuly 1, 1976. Against the assessnent by the
Assessnent Commttee, Dr. Raman nade representation claimng
that he was eligible for promtion to S-3 grade. This
representati on was rejected by the Director Gener a
concurring with the assessment nmade by the Assessnent
Conmittee which did not find Dr. Raman fit for pronotion to
S-3 grade. In 1978 Dr. Raman was requested to give
suppl enentary informati on about the research work undertaken
by him for assessnent for pronbtion to S-3 grade. In the
neeting of the Assessment Committee held on May 28, 1980,
the information supplied by Dr. Raman was held to be
insufficient and this can be culled out fromthe observation
of the Conmittee that Dr. Raman ‘could not be assessed for
want of material and CCRs for all the years'. The case of
Dr. Raman for pronotion to S-3 grade again canme up before
the Assessment Conmittee which nmet on April 22, 1982 and the
Conmittee noted its decision conveyed by the words
241
‘no change’. Now these assessments are not questioned in the
wit petition filed by Dr. Raman and these are |later
devel opnents and therefore, it would be difficult to give
Dr. Raman any benefit at this stage wholly ignoring the
| at er devel opnents

The | earned counsel for the ICAR after succinctly
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pointing out the facts hereinbefore nentioned, submtted
that it is not possible to accord sane treatnment to Dr.
Raman on par wth Dr. Gupta wholly ignoring |later
devel opnents. He however frankly and fairly stated that if
the Court directs, the |Institute has no objection to
appointing afresh Commttee for making a fresh assessnent
for ascertaining the suitability of Dr. Raman for pronotion
to S-3 grade on the basis of the naterial regardi ng work
done and achi evenents nade by himfor the period comrenci ng
from Decenber 31, 1976 upto the period he has been assessed
or until now It was further submitted that if the specia

Assessnent Conmittee which may be set up to exam ne the case
of Dr. Raman recommends hi's pronotion to S-3 grade, the sane
can be given to himwi th effect from1st of July of the year
followi ng the year upto which he subnmts his work done and
ot her achievenments. Dr. Raman is in the grade of Rs. 1100-
1600 since 1975. A period of -8 years has rolled by. He is
undoubtedly a highly qualified person. It is equally true
that he has been assessed thrice and found wanting for
pronmotion to the higher grade. However, we appreciate the
fair attitude adopted by the | earned counsel in this behalf
and accordingly direct that the Institute shall set up a
speci al Assessnent Conmittee to assess the suitability of
Dr. Raman for pronbtion to S-3 grade by exam ning his work
from1976 till today.  This nmay be done within a period of
three nonths fromtoday.

Except for what we have recommended in the foregoing
paragraph, it is not possible to give Dr. Raman any ot her
relief which Dr. Raman woul d have been held entitled on the
ground that it was an error- of the second Selection
Commttee not to have interviewed him-or not to have
considered his case in absentia as directed by the first
sel ection Committee. Though the | apse was on the part of the
respondents, the resultant situation has becone irrenediable
and irreversible. Therefore, wth the observations and
directions made in the foregoing  paragraph, the appea
arising from the special |eave petition of Dr. Raman fails
and i s di sm ssed.

Re : C A No. 1043/81 : Appellant Om Prakash Khaudur
after obtaining post-graduate degree in the discipline
‘Qperational Research’ in 1973-74 joined the post of Senior
Conputer in Indian
242
Agricultural Statistics Institute, an affiliate of | CAR on
Decenmber 4, 1975. The Agricultural Scientists ~“Recruitnent
Board (*ASRB' for short) has been constituted by the | CAR
with the approval of the CGovernment of India as arecruiting
agency for the wvarious posts in Agricultural Research
Service (ARS for short). ASRB issued an advertisenent
intimating that it would hold conpetitive public exan nation
in 1978 to recruit scientists to be appoi nted under various
disciplines of ‘ARS . For the information of the intending
candi dat es, ASRB nade avail able the rules framed by the | CAR
on August 19, 1977 ('1977 Rules’ for short) setting out the
terns and conditions for admission to the conpetitive
exam nation and the criteria for selection of successfu
candi dates etc. The conpetitive examnation was to consi st
of witten test having 600 marks followed by a viva voce
test carrying 100 marks. The final selection was to be done
according to the nmerit list, which would be arranged by the
ASRB in the order of merit in each category as disclosed by
the aggregate marks finally awarded to each candi date as per
Rule 14 of 1977 Rules. In response to the advertisenent,
petitioner applied on Cct. 26, 1977 for being admitted to
the exam nation and his application was accepted and
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petitioner appeared in the witten test. He secured 364
marks out of 600 in the witten test which qualified himfor
being called for viva voce test. 1In all 20 candidates
including the petitioner were selected for viva voce test.
After the viva voce test, the ASRB decl ared the names of 13
candi dates as successful and finally selected themfor ARS
inthe discipline “Agricultural Statistics’. The petitioner
was not anpng the successful candidates. In fact, nearly 21
vacanci es were left wunfilled by the ASRB. Petitioner
contends that ASRB contravened Rules 13 and 14 by
prescribing mnimum marks for qualifying at viva voce test
at 40 out of 100 and those who did not secure 40 marks, even
if on aggregate of the marks were eligible for being
included in the merit |list, such candidates were wongly
excluded from the nerit list. Petitioner further contends
that the nmerit list prepared in contravention of Rules 13
and 14 and the resultant sel ection based on such illegal and
invalid nerit list isliable to be quashed and a mandanus be
i ssued directing the respondents to prepare a fresh nerit
list in accordance with Rules 13 and 14. The petitioner made
various representations and he was satisfied that the ASRB
had accepted the sane nethod of preparing the nerit list as
the UPSC which followed the method of arranging the nerit
list according to ‘the -aggregate narks obtained at the
witten test and viva voce test and if the merit list was
prepared according to that nethod, he was eligible for being
selected for one of the vacancies in ARS. Petitioner
continued his search for justice and ultimately
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he filed a Wit Petition No.~ 553/80 in the Hi gh Court of
Del hi for the above nmentioned reliefs. A D visions Bench of
the Hgh Court held that the law as it then stood was cl ear
that a Society registered under the Societies Registration
Act was not other authority within meaning of the expression
under Art. 12 and that as I1CAR is a society, wit
jurisdiction cannot be invoked against it and on this short
ground wit petition filed by the petitioner was rejected in
limne. Hence this appeal by special |eave.

The narrow question that falls to be determined in this
appeal is whet her under the relevant rules ASRB can
prescribe mninmum qualifying marks which a candi date nust
obtain at the viva voce test before his name can be included
inthe nerit list on the basis of aggregate marks obtai ned
by himas required by Rule 14 of the 1977 Rules ?

ASRB has been set up as a separate ~and -independent
agency for recruiting personnel for IASRI, an affiliate of
ICAR. A conpetitive exam nation was held in 1978 to recruit
scientists to be appointed under various disciplines of ARS
including the discipline ‘Agriculture Scientists’. There
were 34 vacancies in this discipline. Selection was to be
nmade by conpetitive examination conprising witten test
carrying 600 marks in the aggregate and viva voce test
carrying 100 marks. The witten test is held first and those
who qualify in the witten test alone are eligible to be

called for viva voce test. It is alleged and not
controverted that ASRB prescribed that anyone to be eligible
for being admitted in the nerit list on the basis of
aggregate mar ks shoul d al so have the addi ti ona
qualification of atleast obtaining 40 marks in the viva voce
test. It is seriously contended that this additiona

qualification does not have the authority of |law, and that
it was arbitrarily devised without any rationale behind it.
The relevant rules are Rules 13 and 14 of the 1977
Rul es, which nay be extracted :
"13. Candi dates who obtain such mnimummarks in the
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the witten exanmination as nay be fixed by the
Board in their discretion shall be summned by
them for viva voce

14. After the examination, the candidates wll be

arranged by the Board in the order of nmerit in
each category
244

(professional subject-wise) as disclosed by the
aggregate marks finally awarded to such candi date
and such candidates as are found by the Board to
be qualified by the exam nati on shal | be
recormended for appointment upto the number of
unreserved vacancies decided to be filled on the
result of the exam nation."

M. Ramachandran, |earned counsel for the petitioner
contended that Rule 13 does not envisage obtaining of
m ni mum mar ks att the viva voce test even though it
contenmpl ates obtaining mninummarks at the witten test so
as to be eligible for being called for viva voce test. It
was further-urged that Rule 14 specified the nanner in which
nerit list isto be arranged. ~Rule 14 provides that after
both witten and viva voce tests are held, the candi dates
will be arranged by the Board in the order of nerit in each
category (Professional subjectwise) as disclosed by the
aggregate marks finally awarded to each candidate and such
candi dates as are found by the Board to be qualified by the
exam nation shall | be recomrended for appointnent upto the
nunber of unreserved vacancies decided to be filled on the
result of the exam nation. On a conbined readi ng of Rules 13
and 14, two things energe. It is open to the Board to
prescribe m nimum nmarks which the candi dates nust obtain at
the witten test before beconming eligible for viva voce
test. After the candidate obtains nmininum nmarks or nore at
the witten test and he beconmes eligible for being called
for viva voce test, he has to appear at the viva voce test.
Neither Rule 13 nor Rule 14 nor any other rule enables the
ASRB to prescribe mnimmqualifying marks to be obtai ned by
the candidate at the viva voce test. On the contrary, the
| anguage of Rule 14 clearly negatives any such power in the
ASRB when it provides that after the witten test if the
candi date has obtained mininum narks, he is eligible for
being called for viva voce test and the final nmerit 1ist
woul d be drawn up according to the aggregate of  marks
obtained by the candidate in witten test plus viva voce
exam nation. The additional qualification which ~ ASRB
prescribed to itself namely, that the candidate nust have a
further qualification of obtaining mninmmmarks in the viva
voce test does not find place in Rules 13 and 14, it ampunts
virtually to a nodification of the Rules. By necessary
i nference, there was no such power in the ASRB to add to the
required qualifications. If such power is clained, it has to
be explicit and cannot be read by necessary inplication for
the obvious reason that such deviation fromthe rules is
likely to cause irreparable and irreversible harm It
however does not appear in the facts of the case before us
that because of an allocation of 100 marks for
245
viva voce test, the result has been unduly affected. W say
so for want of adequate material on the record. In this
background we are not inclined to hold that 100 marks for
viva voce test was wunduly high conpared to 600 nmarks
allocated for the witten test. But the ASRB in prescribing
m nimum 40 narks for being qualified for viva voce test
contravened Rule 14 inasnuch as there was no such power in
the ASRB to prescribe this additional qualification, and
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this prescription of an i mperm ssi bl e addi ti ona
qualification has a direct inpact on the nmerit |ist because
the nmerit list was to be prepared according to the aggregate
marks obtained by the candidate at witten test plus viva
voce test. Once an additional qualification of obtaining
m nimum marks at the viva voce test is adhered to, a

candidate who nmay figure high-up in the nmerit |list was
likely to be rejected on the ground that he has not obtained
m ni mum qual i fying marks at viva voce test. To illustrate, a

candi dat e who has obtai ned 400 narks at the witten test and
obtained 38 marks, at the viva voce test, if considered on
the aggregate of marks being 438 was likely to come within
the zone of selection, ‘but would be elimnated by the ASRB
on the ground that he has not obtained qualifying marks at
viva voce test. This was inperm ssible and contrary to Rules
and the nerit list preparedin contravention of the Rules
cannot be sust ai ned.

It may at this -stage be pointed out that the Union
Public Service Conmssion has framed its rules relating to
conpetitive exanmination held by it in 1978 to recruit

personnel - to I ndian Econom ¢ Service and the Indian
Statistical Service. Rule 12 and 13 are relevant for this
purpose. Briefly, it may be stated that rule 12 authorises

the Commi ssion to prescribe mnimum qualifying marks for the
witten exanmination to be fixed by the Commssion at its
di scretion. It further appears that those who obtain the
m ni mum qual i fying nmarks will be eligible for being called
for viva voce test. Rule 13 provides that after the
exam nation i.e. both the witten test and the viva voce
test, the candidates will be arranged by the Conm ssion in
the order of nmerit as disclosed by the aggregate nmarks
finally awarded to each candidate and in that order so many
candi dates as are found by the Conmi ssion to be qualified by
the examination shall be recomended for appointment upto
the nunber of unreserved vacancies decided to be filled on
the result of the examnation. There is a proviso to this
rule which is inmmterial. It appears that when the
petitioner drew attention of the |ICAR that in prescribing
the additional qualification of mnimmmarks to be obtained
by the candidates at the viva voce test and not preparing

the merit ||ist according to the aggregate of ~marks by
excl udi ng those candi dat es who
246

had not obtained m nimum qualifying marks at the viva voce
test, it contravened Rules 13 and 14 and nore particularly
Rule 14, the ICAR referred the matter to UPSC and enquired
about the procedure followed by it. There is an admi ssion in
the counter-affidavit of Ms. Rathi Vinay Jha, Secretary,
| CAR and Deputy Secretary, Governnent of India, Departnent
of Agricultural Research and Education, Mnistry of
Agriculture and Rural Reconstruction that after “the UPSC
intimated its procedure, the natter was placed before the
Conmittee of ARS at its nmeeting held on July 11, '1979.
Subsequently, the President, |ICAR approved the procedure
followed by the UPSC and recommended by the Conmmttee of
ARS, and the revised procedure was adopted for the
exam nation held in January, 1981. The revised procedure
elimnates obtaining of mnimm qualifying marks at viva
voce test. My be that the I1CAR has corrected itself but
what about the damage done to the petitioner and those
simlarly situated.

It is not possible at this late stage to reject the
entire selection on the ground that the ASRB conmitted a
serious legal error in prescribing mninmmaqualifying marks
at the viva voce test and drawing up nerit list on this
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inmperm ssible nethod. It would be equally inproper to
disturb the selection of those who had been selected and
appoi nted way back in 1978. Even though it is true that a
serious legal error has been commtted in drawing up the
merit list, at this late stage, it would be unwi se to reject
the entire selection, disturbing those who are already
sel ected and nay have put in service of not less than 5
years. But it is crystal clear that 21 vacanci es were kept
unfilled. It is not nade clear whether the petitioner has
been selected at any later selection. If he is selected at
the later selection, nothing further is required to be done.
But if he is not selected, the ASRB may draw the merit |i st
in respect of remaining 21 unfilled vacancies from anongst
those who were called for viva voce test and who were not
sel ected because sonme of them Ilike petitioner did not
obtai ned m ni mum qualifying marks at viva voce test. The
merit list my be drawn in respect of those who though
called for viva voce did not qualify for being put in the
nerit, ignoring the concept of mnimum qualifying marks a
nerit list ~in respect of them be drawn up on the basis of

aggr egat e marks. If there is a  vacancy, and if the
petitioner comes wthin the zone of selection on the
aggregate of marks obtained by him his case shall be
consi der ed for appoi-nt nent prospectively, and not

retrospectively. This “is the only relief which we are
inclined to grant to the petitioner
247

That is the end of the journey. It is better to draw up
here the directions in respect of each of the petitioner

In Wit Petition No. 587/75, the I1CAR is directed on
their concession and by a mandanus of this Court to put the
three petitioners in the revised scale of “Rs. 1100-1600
sanctioned for the post of Professor effective fromthe day
when others selected as Professors in sister disciplines
were awarded the revised scale of Rs. 1100-1600.

In Special Leave Petition No. 2339/75, the ICAR is
directed by a mandanus of this Court to award to/Dr. Y.P.
Gupta the scale of Rs. 1800-2250 fromthe date the sane was
given to respondent No. 6 Dr. S. L. Mhta. The arrears
payabl e pursuant to the direction shall bepaid within 3
nont hs from t oday.

Further the ICAR is directed to carry out the statenent
made by its learned counsel M. Lokur of taking back Dr.
Y.P. Gupta as a nenber of the Faculty of post-graduate
school of IARI within a period of 3 nonths from today.

In S.L.P. No. 702/76, it is directed on the concession
of the | earned counsel for the ICAR that ~a special
Assessnent Conmittee may be set up to exam ne the case of
Dr. T.S. Raman for pronotion to S-3 grade within a period of
3 nonths: Dr. T.S. Ranan is not entitled to any further
relief in his special |eave petition

In C.A 1043/81, the ICAR and ASRB are directed to
prepare the nerit list in respect of those candi dates who
were called for viva voce test, but were not included in the
nerit list on the aggregate of narks obtained by them as
directed herein and if there is a vacancy and the
appel | ant/petitioner cones wthin the zone of selection he
shall be appointed to one such vacancy. The appointnent
woul d be prospective and would be effective fromthe date of
the appointnent but this is subject to the condition that if
the appellant/petitioner is already selected at a |later
sel ection, nothing nore is required to be done.

We order accordingly. The respondent shall pay the
costs of the petitioners in each petition
N. V. K. Appeal s & Petitions all owed.
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