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ACT:

H ndu Law Tagai - Loan-Pre-partition debt of father-Son's
liability-Partition i f affects such obl i gati on- Pi ous
obl i gati on-Pi ous obligation of son-Avyavaharik-sal e of joint
famly property for antecedent debt-Wether executable
agai nst property allotted to sons on partition

Land | nprovenent Loans Act,  1883-Sec. . 7-Expression
"borrower" need not be given a restricted meaning-Karta of a
joint Hndu famly can be borrower in a representative
capacity.

HEADNOTE

The respondents’ father took -a Tagai loan from the
Government for the purpose of digging wells in his |and by
offering his land as security for the |loan. Wen he fail ed
to repay the loan, the suit |Iland was auctioned under the
revenue recovery proceeding and it was purchased by the
appellants. In a suit for recovery of possession, the
respondents alleged that their father ~had no saleable
interest in the land because, prior to the date of auction
inthe partition between thenselves and their father, the
suit land cane to their share and therefore the | and which
bel onged to them could not have been sold in an auction for
recovering a personal debt of their father

The trial court declared the sale as void. The High
Court affirnmed the trial Court’s order.

In appeal to this Court the respondents contended that
the debt was not a joint fam |y debt; neither was the father
acting as Karta of the joint fanmily nor was the | oan for the
benefit of the joint famly and therefore the joint famly
property could not be nmade liable for such |oan

Al'l owi ng the appeal s the Court,

N

HELD: 1 (a) The suit land was joint fanmly property of
the respondents and their father. [961(C

(b) If the loan, for the recovery of which the suit
property was brought to auction, was joint fam |y debt and
if the suit property was joint famly property it would be
liable to be sold for recovery of joint fanm |y debt. [963A]

(c) Wiether the Karta acted in his personal capacity or
representative capacity has to be gathered from all the
surroundi ng circunstances. The father borrowed the loan in
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his capacity as Karta of the joint famly for inprovenent of
the joint famly lands and for this purpose he offered as
security the land which was joint famly property. It is not
necessary that the Karta acting in his capacity as Karta
shoul d descri be hi nsel f as Kart a to affirm his
representative capacity. Therefore he nmust be deened to have
acted in the transaction on behalf of the famly. [961G H
956

(d) Agriculture was one of the occupations which the
father was carrying on as Karta of the joint famly. |If
agriculture was one of the occupations of the joint famly
and if the loan was borrowed for the purpose of inproving
the joint famly lands, the loan would ipso facto be for
| egal necessity and it would be joint famly debt. [962H]

(e) Were the sons are joint with their father and
debts have been contracted by the father for his persona
benefit the sons are |iable to pay the debts provided they
were not incurred for illegal or immoral purpose. This
liability to pay the debt had been described as pious
obligation of the son to pay the father’s debt if it is not
tainted with illegality orimorality. [960F]

Muttayan v. Jamindar of ~ Sivagiri, [1883] 9 1.A 128
Ant honyswry v. M R~ Chi nnaswany Koundan (dead) by L. Rs.
Os. [1970] 2 SCR 648; referred to.

(f) If at a partition anmongst the nenbers of the joint
famly no provision was nmade for joint famly debts, then
despite the partition and allotnent of shares to different
coparceners, the joint famly property acquired by partition
woul d still be liable for the joint famly debts. [964D]

Sat Narain v. Das, [1936] 63 |I.A. 384; Pannalal & Anr.
v. Mst. Naraini & Os. [1952] SCR 544 at 558; Vriddhachal am
Pillai v. Shaldean Syrian Bank Ltd. & Anr. [1964] 5 SCR 647;
referred to

(g) In the instant case the property sold was |iable
for the discharge of the father’s debt. The debt being a
pre-partition debt which was not shown to be tainted with
illegality or immorality, could be recovered fromthe joint
fam |y property in the hands of the sons. [965F]

(h) The pious obligation of the sons continues to be
effective even after partition. If the creditor, in
execution of a decree, obtained prior to partition, seizes
the property in execution w thout naking the sons parties to
the suit and the property was sold at an auction and the
purchaser was put in possession, the renedy of the sons
would be to challenge the character of +the debt .in an
appropriate proceeding. The sale cannot be voided on the
only ground that it took place after partition and the
property sold was one which was allotted to the sons on
partition. Partition in such a situation nerely provides a
di fferent node of enjoyment of property without affecting
the joint famly' s liability for discharge of pre-partition
debts. [968D F]

S. M Jakati & Sons & Anr. v. S. M Barkar & Os.,
[1959] SCR 1384 referred to.

(i) In the instant case the debt was not shown to be
tainted with illegality or immrality. Therefore, even if
the respondents were not parties to the proceeding held by
the Revenue Authorities, once the sale was confirned and the
purchaser was put in possession, the sons can challenge the
sale only by establishing the character of the debt. [968G
969A]

(2) The |loan sought to be recovered being Tagai |oan
advanced under the Loans Act, it can be recovered as arrears
of land revenue. The Bonbay |and Revenue Code, provides
procedure for realisation of |and revenue, recovery of which
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could be made as if it was arrears of |and revenue and ot her
revenue denands. [969C]
957

(3) Wen a loan was taken under the Loans Act and was
bei ng recovered as arrears of |and revenue, the order of the
Revenue Authority would tantamount to a decree and when a
proclamation of sale was issued it ampunted to execution of
the decree. [970F]

4 (a) The High Court was wong in holding that since
the Act was applicable to all communities in India and not
nerely to the Hindus, if it legislature intended to include
manager of a famly in the word 'borrower’, it should have
said so in express terns. There is nothing in the |Ianguage
of s. 7 of the Loans Act to show that the borrower mnust
al ways and of necessity be an i ndividual. |If t he
construction suggested by the H gh Court is accepted it
woul d put the joint ~Hndu famly at disadvantage in
borrowi ng | oans ~under the Loans Act because the Karta of a
joint Hndu famly, if he has’ no separate property of his
own, and " if he cannot borrow the | oan in his representative
capacity, has no security to offer. Nor would he be able to
take advantage of the beneficial provision of the Act for
improving the |l|and belonging to the joint Hndu famly.
[973C E]

(b) Moreover /there is no justification for restricting
the word 'borrower’ to be an individual “alone. The Act
itself contenplates joint borrowers. A Karta of a joint
H ndu famly can be a borrower in his ‘representative
capacity. [973F]

Sankaran Nanmbudripad v. Ramaswam Ayyar, [1918] ILR 41
Madras 691; Chi nnaswam - Midaliar v. Trimalai Pillai, [1902]
I LR 25 Madras 572, inapplicable.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal Nos. 2084-
2085/ 74.

Appeal s by Special Leave fromthe Judgnment and Order
dated 10/11/10/ 1974 of the Bonbay High Court in First Appea
No. 160 and 173 of 1966.

U R Lalit, V. N Ganpule and Ms. V. D. Khanna for
the appel |l ant.

BB D Bal, P. H Parekh and M Midgal for the
Respondent .

The Judgnent of the Court was delivered by

DESAI, J. These two appeals by special |eave arise from
a suit filed by the respondents plaintiffs for recovering
possession of land bearing Survey Nos. 487/1 to  487/6
situated at Shirwal Peta Khandala from the appellant
def endant. During the pendency of this suit a portion of the
land in dispute was acquired under the Land Acqui sition Act
and as both the plaintiffs and the defendant laid a claimto
conpensation, a reference was nmade under section 30 of the
Land Acquisition Act for determining the eligibility for the
amount  of conpensation. The trial Court decreed the
plaintiffs’ suit and First Appeal No. 160 of 1966 was
preferred by the defendant to the Hi gh Court of
958
Bonbay. Following the decision of the trial Court, the
reference under s. 30 of the Land Acquisition Act was
answered in favour of the plaintiffs-respondents and the
def endant preferred First Appeal No. 173 of 1966 to the High
Court. Both the appeals were heard together and by its
judgrment dated 10/11 Cctober, 1974 a Division Bench of the
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Hi gh Court dism ssed both the appeals with costs. Thereupon
the appellant preferred the present two appeals. As both the
appeals arise from a common judgnent, they were heard
toget her and are being disposed of by this conmon judgnent.

Facts necessary for appreciating the point of [|aw
canvassed in these appeals lie within a narrow compass. One
Dattatraya Govind Kul karni, husband of plaintiff No. 1 and
father of plaintiffs 2 to 6 had borrowed a Tagai |oan of Rs.
12, 000/ - by nmmking an application Exhibit 129 acconpani ed by
prescribed form Ext. 128 on 7th February, 1949. The | oan
was borrowed for constructing wells in Survey Nos. 167 and
170 and he offered as security the | ands bearing Survey Nos.
165, 166, 167, 170 and 172. In the application Ext. 129 that
acconpani ed the prescribed form it was stated that wells
have to be sunk to bring barren [ and under cultivation. In
ot her words, the loan was for inprovenent of the |land. The
| oan was advanced and the borrower failed to repay the |oan
as per ~the stipulations. A revenue recovery proceedi ng was
commenced and as by the sale of the | and offered as security
the CGovernment could not reinburse itself the total anount
out standing, a procl amati on of sale was i ssued and
ultimately the suit |and was auctioned and it was purchased
by the defendant and the sale in his favour was confirned
and he was put in possession on 20th My, 1960. The
plaintiff stated that prior to the date of ‘auction there was
a partition between the father and his sons on 6th July,
1956 evidenced by Ext. 53 and at this partition the suit
land with its sub-divisions came to the 'share of the
plaintiffs and therefore, the father had no saleable
interest in the suit land and it could not have been sold at
a revenue auction for recovering the personal debt of the
father. So contending, the plaintiffs brought an action for
a declaration that the sale is not binding upon them and
possession may be restored to them

The trial Court held thatthe suit Iland was joint
fam ly property consisting of Dattatraya and his sons but as
there was an effective partition prior to the revenue sale
and the partition being a genuine one, the subsequent sale
is not binding upon the plaintiffs to whose share the suit
land was allotted at the partition and, therefore, the sale
was void and the plaintiffs are entitled to be put back in
possessi on.
959

The High Court in appeal by the present appellant
exam ned the question of the validity of the revenue sale in
the context of the provisions of the Land I'nprovenent Loans
Act, 1883 (’'Loans Act, for short) and held that the auction
sale of the lands at the relevant tinme standing in the nanes
of the plaintiffs, the |and being not one in respect of
which the Tagai |oan was advanced, or which was offered as
security for that loan, would not be binding “upon the
plaintiffs as the plaintiffs were not borrowers wthin the
meani ng of s. 7(1) of the Loans Act and the plaintiffs™ suit
on this ground was rightly decreed. The subm ssion on behal f
of the defendant that Tagai |oan was a debt and that it was
i ncumbent on the sons of Dattatraya under the doctrine of
pi ous obligation of the sons of a Hindu father to pay their
father’'s debts which were not tainted with immorality or
illegality, was not accepted and the H gh Court held that
this doctrine of pious obligation cannot be extended to the
debts contracted under the Loans Act as the Act applies to
all citizens of India irrespective of their religion. Wth
these findings the appeals were disni ssed.

M. U R Lalit, Ilearned counsel for the appellant
urged that Tagai |oan was borrowed by Dattatraya, the father
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for inprovenent of lands bearing Survey Nos. 167 and 170
which were joint fanmily property and the debt represented by
Tagai loan would be joint family debt incurred by the
manager for the benefit of the joint family or for the
benefit of the estate of the joint famly and, therefore,
the joint famly property, irrespective of the fact whether
it was offered as security for the loan or whether it
benefited by the |oan, would be liable for the repaynent of
the |l oan notwithstanding the fact that a partition has taken
pl ace before the suit Iland, which againis a joint famly
property, was brought to revenue auction. It was al so urged
that the partition is not genuine and that it is a sham and
bogus one and in fact there was no partition in the eye of
law. It was further urged that the pious obligations of the
sons of a Hindu father to pay the debt incurred by the
father not tainted with illegality or inmmrality to the
extent of the joint famly property in their hands would
certainly apply to |l oan borrowed under the Loans Act and the
expression "borrower" wunder the Loans Act can as well
include a joint Hindu fanily and thereby making the entire
joint famly property liable for repaynment of the | oan

M. Bal, learned counsel for the plaintiffs respondents
contended that Tagai loan was not a joint famly debt nor in
borrowing the loan the father was acting as Karta but was
acting in his personal capacity, nor the |oan was for the
benefit of the joint' family estate. It was said that the
Loans Act being a conplete Code in itself and only
960
recogni sed borrower  in his individual capacity, one cannot
i mport the concept of Karta of ~a joint famly  borrow ng
under the Loans Act in his representative capacity so as to
nake the joint famly property liable for such | oans.

The principal contention which goes to the root of the
matter is whether the Tagai | oan borrowed by Dattatraya, the
father, was borrowed in his personal capacity for his
personal use or as Karta of the joint famly for the benefit
of the joint famly or joint famly estate. If the /|l oan was
borrowed by Dattatraya, the father, as Karta of 'the joint
H ndu famly for the benefit of the famly, certainly it
would be ajoint famly debt and all the joint” famly
property would be liable for this debt. Even if there is a
subsequent partition before the debt is repaid, the creditor
can proceed against the joint famly property in the hands
of any of the coparceners because the joint fam |y property
isliable for the joint famly debts. The Karta or the
Manager of a joint Hindu famly has inplied authority to
borrow noney for famly purposes and such debts are binding
on other coparceners and the liability of the coparceners in
such a case does not cease by subsequent partition (See Para
240, Mulla’s Hindu Law, 14th Edn., p. 298). Were father is
the Karta of a joint Hndu famly and the debts are
contracted by the father in his capacity as manager and head
of the famly for famly purposes, the sons as nenbers of
the joint famly are bound to pay the debts to the extent of
their interest in the coparcenary property. Further, where
the sons are joint with their father and the debts have been
contracted by the father for his own personal benefit, the
sons are liable to pay the debts provided they were not
incurred for illegal or imoral purposes. This liability
arises from an obligation of religion and piety which is
pl aced upon the sons under the Mtakshara Law to discharge
the father’'s debts, where the debts are not tainted with
imorality. This liability of the sons to pay the father’s
debts exists whether the father be alive or dead, (para 290,
Mulla’s Hi ndu Law, 14th Edn., p. 354). A further requirenent
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is that for an effective partition of a Mtakshara joint
Hi ndu fam|ly a provision for the joint famly debts shoul d
be made. In order to determine what property is avail able
for partition, provision nust first be made for joint famly
debts which are payable out of the joint fanmly property,
personal debts of the father not tainted with immorality,
mai nt enance of dependent fenmal e nenbers and of disqualified
heirs, and for the marriage expenses of unmarried daughter.
This must be so because partition is of joint famly
property and if joint fanily debts are repaid before the
partition only the residue would be available for partition

Therefore, if partition is effected before paying

961

the debts, provision to pay the debts should be nade so as
to determine the residue available for partition

Having cleared the ground in law, let us |look at facts
whi ch have been found by the ~Courts on appreciation of
evi dence and which unless found to be utterly unconsci onabl e
this Court would not interfere with. The trial Court found
that the " suit property was joint famly property and the
H gh Court has not departed therefrom In fact, in an
earlier suit filed by thesevery plaintiffs being Specia
Suit No. 14 of 1958 it has been in terms stated that the
| ands described in/para~ 1 of the plaint Ext. 37 which
include the suit land, were originally owed by joint famly
of plaintiffs and Dattatraya. Therefore, on plaintiffs’ own
admi ssion the suit land was joint fanmly property of
plaintiffs and Dattatraya.

The next inportant question -is whether the Tagai |oan
was the personal debt of Dattatraya or was debt incurred by
himas Karta of the joint famly for the benefit of the
joint famly. W would only |look at uncontroverted salient
features of the evidence. Prescribed form of application
Ext. 128 with application Ext. 129 would show that the |oan
was borrowed for constructing wells for inproverment in the
potentiality of the |lands bearing Survey Nos. 167 and 170.
It was subnitted that these |lands, for the inprovenent of
whi ch the | oan was borrowed, were not joint famly property.
There again, a reference nmay be nade to the adni ssion of the
plaintiffs in plaint Ext. 37 which —also includes |ands
bearing Survey Nos. 167 and 170 being described by the
plaintiffs thenselves as joint famly property. The ~High
Court held that Dattatraya borrowed the | oan for inprovenent
of the land. Therefore, Dattatraya, the father, ~borrowed
loan in his capacity as the father for inprovenent of joint
famly lands and for this purpose offered as security three
ot her pieces of land which were joint famly property. In
the face of this wuninpeachabl e evidence the statenment in
Ext. 128, the application for loan, that Dattatraya was the
full owner of the Ilands therein nentioned would not convey
the idea that it was his separate property. It is not
necessary that Karta acting in his capacity as Karta to
describe hinmself as Karta to affirm his representative
capacity. Whether he has acted in his personal capacity or

representative capacity can be gathered from all the
surroundi ng circunstances and in this case they are
eloquent, in that he nortgaged or gave as collatera

security joint famly property, to wit land, and it extends
to whole of the interest of the famly and is not confined
to Karta’s share, and therefore, he nmust be deened to have
acted in the transaction on behalf of the famly (see
Mulla’s Hindu Law, 14th Edn., page 313, Art. 251). It was,
however, stated that agriculture

962

was not the avocation of the joint famly and, therefore,
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the father as the Karta did not have the inplied authority
to borrow loan so to be binding on the joint famly
property. One has nerely to look at the content of the
application for loan, Ext. 129 nade by Dattatraya to the
Mam at dar, Tal uka Vichitragad, for advancing loan to him to
di spel the contention. The application recites t hat
applicant Dattatraya, the father had undertaken extensive
work to bring barren land wunder cultivation to raise
sufficient crops as well as to inprove the quality of Land
and for improving the quality of agriculture he had
undert aken, |loans should be advanced to him M. Bal
however, pointed out that Dattatraya was carrying on some
busi ness which would be evident from Ext. 23, a copy of
execution application No. 87/60 filed by Bhor State Bank
Ltd., against one Pandurang Krishnaji Kanble and Dattatraya
Govind Kul karni in which the occupation of Dattatraya is
shown as business; and Ext. 22 being a copy of Execution
Application No. ~92/57 in which his occupation is shown as
general agent, and Ext. 120 a copy of the decree in Specia
Cvil Suit “No. 2/49 wherein the occupation of Dattatraya is
shown as hbusiness and which further shows that Dattatraya
had running account with one Raghunath Shridhar Phadke in
whi ch Dattatraya had withdrawn Rs. 56,800/- and had credited
Rs. 41,000/- and after ~adding interest. leaving a debit
bal ance of Rs. 19,238-14-00. It was urged that if all these
aspects are taken into consideration, it would appear that
agriculture was not the occupation of the joint famly. Now,
as against this, one may also refer to Ext. 24 a copy of the
BADR Execution Application No. 294/56 for executing an Award
made under the Bomnbay Agricultural Debtors’ Relief Act
agai nst Dattatraya which would show that Dattatraya was an
agriculturist by occupation and his debts were adjusted by
the Courts set up under the Bonbay Agriculture Debtors’
Relief Act and this could have only “been done ' if his
principal occupation was agriculture. Therefore,  mere
description of Dattatraya s avocation in Exts. 22, 23 and
120 is hardly determ native of .the occupation of Dattatraya
or his famly. It nay be that over and above agriculture
Dattatraya may have been carrying on sone side business but
if his application Ext. 129 shows that he ~had on his own
showi ng 160 bighas of land nost of which are admittedly
shown to be joint famly property, it cannot be denied that
agriculture was one of the occupations of Dattatraya and he
was carrying on that avocation as Karta of the joint famly
consi sting of hinsel f and his m nor sons. Now, if
agriculture was one of the occupations of the joint famly
and if loan was borrowed for the purpose of inproving the
joint famly lands, the 1loan would ipso facto be for |ega
necessity and it would be joint famly debt for which al
the joint famly property would be Iiable.

963

If thus the loan for the recovery of which the suit
property was brought to auction was joint famly debt and if
the suit property was joint famly property, certainly it
would be liable to be sold for recovery of joint famly
debt .

The question, however, is: does the  subsequent
partition make any difference in respect of the liability of
the joint famly property for the joint famly debts ? That
woul d necessitate exam nation of the circunstances in which
the partition was brought about though we are not inclined
to exam ne the question whether the partition was a sham or
bogus transaction or was a notivated one with a view to
defeating the creditors of the joint famly.

The partition is evidenced by a registered deed, Ext.
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79 dated 6th July 1956. Partition is between father and his
m nor sons. There is no dispute that on that date the debt
of Tagai |oan was outstanding as well as there were certain
other debts. In the partition deed Ext. 79 there is no
express or implied provision for the repayment of joint
famly debts or even outstanding debts of Dattatraya, the
father. There was sone suggestion that the property which
was allotted to Dattatraya was sufficient for discharging
the debts outstanding on the date of partition. That at
least is not borne out by the partition deed nor has
Dattatraya gone into the wtness box to say that such was
the position. Therefore, taking into consideration the
recitals in the partition deed as well as the relevant
evidence on record the position is clear that no provision
was nmade at the tinme of partition for the joint famly debts
or alternatively outstanding debts incurred by the father
It is not for a moment suggested that on this account the
partition.is bogus and sham an argunent which was put
forward before the H gh Court and negatived. The substance
of the matter is that if at a partition anongst the nmenbers
of the joint famly no provision is nmade for joint famly
debts, then despite the partition and allotment of shares to
di fferent coparceners the joint fanmly property in their
hands whi ch they acquired by partition would still be |liable
for the joint fam'ly “debts. The Judicial Conmmittee in Sat
Narain v. Das(1), pointed out that when the famly estate is
divided, it is necessary to take account of both the assets
and the debts for  which the wundivided estate is liable.
After affirmng this ratio, this Court in Pannalal & Anr. v.
Mst Naraini & Os.(2) observed as under
"... the right thing to do was to nake provision

for discharge of such liability when there was

partition of the
964

joint estate. If there is no such provision, "the debts

are to be paid severally by all the sons according to

their shares of inheritance", as enjoined by Vishnu

(Vishnu, Chap. 6, verse 36). In our opinion, this is

the proper viewto take regarding the liability of the

sons under Hindu law for the pre-partition debts of the
father. The sons are liable to pay these -debts even
after partition wunless there was an —arrangenent - for
paynment of these debts at the tine when the partition
took place. This is substantially the view taken by the

Al'l ahabad High Court in the Full Bench case referred to

above and it seens to us to be perfectly in accord with

the principles of equity and justice".
If thus the partition nakes no provision for repaynent of
just debts payable out of the joint famly property, the
joint famly property in the hands of coparceners acquired
on partition as well as the pious obligation of the sons to
pay the debts of the father will still renain.

This position of law was reaffirmed in Vriddhachal am
Pillai v. Shaldean Syriam Bank Ltd. & Anr.(1). The only
effect of partitionis that after the disruption of joint
famly status by partition the father has no right to dea
with the property by sale or nortgage even to di scharge an
antecedent debt nor is the son under a legal obligation to
di scharge the post-partition debts of the father

Assuming we are not right in holding that the debt, was
for the benefit of the estate of the joint famly and,
therefore, a joint famly debt, and assuning that M. Bal is
right in contending that it was the personal debt of the
father, yet the doctrine of pious obligation of the son to
pay the father’s debt would still permt the creditor to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 17

bring the whole joint famly property to auction for
recovery of such debts. \Where the sons are joint with their
father and debts have been contracted by the father for his
personal benefit, the sons are liable to pay the debts
provided they were not incurred for an illegal or imora

purpose. This liability to pay the debt has been descri bed
as pious obligation of the son to pay the father’s debt not
tainted with illegality or immorality. It was once believed
that the liability of the son to pay the debts contracted by
the father, though for his own benefit, arises from an
obligation of religion and piety which is placed upon the
sons under the Mtakshara lawto discharge the father’s
debts, where the debts are not tainted with inmorality, yet
in course of time this liability has passed into the realm
of | aw.

965

I n Ant honyswany v. M R Chinnaswany Koundan (dead) by
l.r.s. & Os.(1), following the decision in Mttayan v.
Zam ndar of Sivagiri(2), this Court held that this
obligation of the son to pay the father’'s debt not tained
with illegality or immorality was not religious but a |l ega
obligation and the rule would operate not only after the
father’'s death but even in the father’'s life tine and the
pertinent observation is-as under

"It is evident therefore that the doctrine of
pi ous obligation is not nmerely a religious doctrine but

has passed into the realmof law The doctrine is a

necessary and ' logical corollary to the doctrine of the

right of the son by birthto a share of the ancestra
property and both these conceptions are correl ated. The
liability inposed on the son to pay the debt of his
father is not a gratuitous obligation thrust on him by

H ndu law but is a salutary counter balance to the

principle that the son fromthe moment of his birth

acquires along wth his father an interest in joint
fam ly property"”.

It is not the case of the/plaintiffs that the debt
contracted by the father for which the property was sold was
tainted with illegality or immorality or that it was
ayyravaharik in the sense opposed to good norals. Therefore,
even assumng that there was a partition, the -debt being
ant ecedent debt for which no provision was made in-the
partition and the debt having not been shown to be tainted
with illegality or immorality, the sons were |liable to pay
this debt to the extent the joint fanily property came in
their hands.

Viewed from either angle, the property sold was liable
for the discharge of the debt of Dattatraya, the father, and
even if it came in the hands of the sons on partition, the
debt adnmittedly being a pre-partition debt not shown to be
tainted with illegality or immorality, could be recovered
fromthe joint famly property in the hands of the sons.

M. Bal, however, raised an interesting contention that
if the joint famly property which came in the hands of the
sons on partition was to be sold for recovery of the debt of
the father after partition a suit would have to be filed by
the creditor and if the property in the hands of the son was
to be nmade liable for discharge of the debt, the sons ought
to be joined as parties to the suit because only in such an
event the sons could set up the defence of the debt being
tainted
966
with illegality or inmorality. Were a revenue sale takes
place, it was said, the sons would have no opportunity to
contest the character of the debt, and, therefore, any sale
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in such circunstances, of the property that has fallen to
the shares of the sons at a partition, subsequent to the
partition would be void as against the sons. In support of
the submission reliance was placed on an observation in
Pannal l al s case (supra) that a decree against the father
al one obtained after partition in respect of such debt
cannot be executed against the property that is allotted to
the sons and that a separate and independent suit nust be
filed against the sons before their shares can be reached.

After observing that a son is liable even after partition
for the pre-partition debts of his father which are not
imoral or illegal, this Court proceeded to examne the

guestion as to how this liability is to be enforced by the
creditor, either during the life time of the father or after
his death. After taking note of a |arge number of decisions
in which it was held that a decree against the father alone
obtained after partition in respect of such debt cannot be
execut ed agai nst- the property that is allocated to the sons
on partition and a separate and independent suit nust be
instituted against the sons before their shares can be
reached, it was held that the principle underlying these
decisions is sound. This Court approved the decision in
Jagnarayan v. Sommji (1). It may be noted that decree for
the pre-partition debt was nmade after partition when in the
suit father after partition could not represent the sons.
This very question again canme up before this Court in S. M
Jakati & Anr. v. 'S M Borkar & Os.(2) In that case the
Deputy Registrar of Co-operative Societies had nmade an order
agai nst M. Jakati for realisation of the anpbunt and an item
of property belonging to the joint famly of Jakati was
attached by the Collector and duly brought to sale under s.
155 of the Bonbay Land Revenue Code. The sale was held on
2nd February, 1943 and confirned on 23rd June, 1943. In the
nmeantime. On January 15, 1943, one of the sons of Jakati
instituted a suit for partition and separate possession of
his share in the joint famly property and contended inter
alia that the sale in favour of the first respondent was not
binding on the joint famly. If the order of the Deputy
Registrar was to be treated as a decree, the sale under s.
155 of the Bonbay Land Revenue Act being execution of that
decree, was after the institution of the suit for partition
and therefore it was contended that a partition after the
decree but before the auction sale limted the efficacy of
the sale to the share of the father even though the sal e was
of a whole estate including the interest of the “sons,
because after the partition the
967
father no |onger possessed the power to sell the shares of
sons to discharge his debts. Negativing this contention it
was hel d as under:
"But this contention ignores the doctrine “of  pious
obligation of the sons. The right of the pre-partition
creditor to seize the property of the erstwhile joint
famly in execution of his decree is not dependant upon
the father’s power to alienate the share of his sons
but on the principle of pious obligation on the part of
the sons to discharge the debt of the father. The pious
obligation continues to exist even though the power of
the father to alienate nmay cone to an end as a result
of partition. The consequence is that as between the
sons’ right to take a vested interest jointly wth
their father in their ancestral estate and the renedy
of the father’s creditor to seize the whole of the
estate for paynent of his debt not contracted for
imoral or illegal purpose, the latter will prevail and
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the sons are precluded fromsetting up their right and
this will apply even to the divided property which
under the doctrine of pious obligation continues to be
liable for the debts of the father. Therefore where the
joint ancestral property including the share of the
sons has passed out of the famly in execution of the
decree on the father’s debt the renedy of the sons
woul d be to prove in appropriate proceedings taken by
themthe illegal or immoral purpose of the debt and in

t he absence of any such proof the sale will be screened

fromthe sons’ attack, because even after the partition

their share remains |liable".

The High Court while examning the ratio in Jakati’'s
(supra) case observed t hat even t hough Ganpatrao
Vi shwanat happa Barji bhe v. Bhinrao Sahibrao Patil (1), was
referred to therein it was not specifically overruled and,
therefore, the trial Court was right in relying upon it and
incidentally itself relied on it. In that case it was held
that in order to make the share of sons liable after
partition they should be brought on record. This Court
referring to Ganpatrao (1) observed that the decision should
be confined to the facts of that case and further observed
as under

"Therefore where after attachnent and a proper notice

of sale the whole estate including the sons’ share,

which was attached, is sold and the purchaser buys it
intending it to be the whole coparcenary estate, the
presence of the sons eo nonine is not necessary because

they still have the right

968
to challenge the sale on showing the imuoral or illega
purpose of the debt. In our opinion where the pious

obligation exists and partition takes place after the
decree and pending execution proceedings as ' in the
present case, the sale of the whole estate in execution
of the decree cannot be challenged except on proof by

the sons of the immoral or illegal purpose of 'the debt
and partition cannot relieve the sons of their pious
obligation or their shares of their Iliability'to be

sold or be a means of reducing the efficacy of the

attachment or inpair the rights of the creditor."

The binding ratio would be one laid down in Jakati’s
(supra) case and it cannot be ignored by nerely observing
that a different approach in Ganpatrao (supra) case hol ds
the field for the H gh Court as it was not overruled in
Jakati’'s case. It is thus crystal <clear that the pious
obligation of the sons continues to be effective even after
partition and if the <creditor in execution of a decree
obtained prior to partition seizes the property in execution
wi t hout nmaking sons parties to the suit and the property is
sold at an auction and the purchaser is put in possession
and the property thus passes out of the famly in execution
of the decree on the father’s debt, the remedy of the sons
woul d be to challenge the character of the debt in _an
appropriate proceeding brought by them The sale cannot be
voi ded on the only ground that the sale of the property took
pl ace after partition and the property sold was one which
was allotted to the sons on partition once the property is
liable to be sold for recovery of debt of the father
incurred prior to partition and which is not tainted with
illegality or immorality. Partition in such a situation
nerely provides a different node of enjoynent of property
without affecting its liability for discharge of pre-
partition debts.

In the present case the sons have filed the suit and in
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this suit issue No. 6 framed by the |earned trial judge was
whet her the Tagai loan of Rs. 12,000/- was incurred by
Dattatraya as manager of the famly, for |egal necessity and
the famly has benefited by it, and this issue was answered
inthe affirmative, neaning the debt is not shown to be

tainted with illegality or immorality. No submission was
made to us by M. Bal on behalf of the respondents that the
debt was tainted with illegality or immorality. In such a

situation unless in this suit the sons challenged the
character of the debt and established to the satisfaction of
the Court that the debt was tainted wth illegality or
imorality, they cannot obtain any relief against the
purchaser who purchased the property at an auction held by
the Cvil Court or by the revenue authorities for recovering
the debt of the father which the sons
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were under a pious-obligation to pay. Therefore, even if the
plaintiffs were not ~ parties to the proceedings held by
revenue authorities for sale of the land involved in this
di spute;, ‘once the sale took place and it was confirnmed and
purchaser -was —put in possession, the sons can successfully
chal | enge the sale by establishing the character of the debt
thereby showing that they ~were not bound to pay it and,
therefore, their share in the property cannot be sold to
di scharge the debt. They cannot succeed nerely by show ng,
as is sought to be done in this case, that as the sale took
pl ace subsequent to partition and as they were not parties
to the proceedings the sale is not binding on them This
clearly merges by reading Pannalal and Jakati cases (supra)
t oget her.

The I oan sought to be recovered was a Tagai |oan
advanced under the Loans Act. The anount can be recovered as
arrears of land revenue. Chapter Xl of the Bonbay Land
Revenue Code provides procedure for realisation of [|and
revenue, recovery to be made asif they are arrears of |and
revenue and ot her revenue demands. Section 150 provides that
an arrear of land revenue may be recovered inter alia by
sale of the defaulter’s immovable property wunder s. 155.
Section 155 provides that the Collector may cause the 'right,
title or interest of the defaulter in any inmmovable property
other than the land on which the arrear is due to be sold.
The sale is subject to sanction and confirmation

The first contention is that the Col l ector is
authorised to cause the right, title or interest” of the
defaulter in any i movable property which  is sought to be
sold in a revenue auction and in this case as the sale was
after the partition the defaulter Dattatraya had no interest
in the property brought to auction and, therefore, no title
passed to the auction purchaser. This subm ssion overl ooks
again the pious duty of the sons to pay the father’s debt as
also the right of the creditor to recover debts fromthe
joint famly property in the hands of the coparceners. In
Jakati’s case (supra) this was the exact contention and
after conmparing the parallel provision in the Code of Civi
Procedure, viz., "the right, title or interest of the
j udgrment debtor", this Court held that it is a question of
fact in each case as to what was sold in execution of the
decree. This Court affirmed the ratio in Rai Babu Mahabir
Prasad v. Rai Mrkunda Nath Sahai (1), that it is a question
of fact in each case as to what was sold, viz., whether the
right, title or interest of the debtor or defaulter was sold
or the whole of the property was put up for sale and was
sol d and purchased. It
970
was concluded that where the right, title and interest of
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the judgnent debtor are set up for sale as to what passed to
the auction purchaser is a question of fact in each case
dependent upon what was the estate put up for sale, what the
Court intended to sell and what the purchaser intended to
buy and did buy and what he paid for. There is not the
slightest doubt that the whole of the property was sold in
the instant case and that was intended to be sold and the
purchaser purchased the whole of the property and the
certificate was issued in respect of sale of the property
and, therefore, it is futile to say that only the right,
title and interest of Dattatraya was sold and that as he had
no interest in the property sold on the date of auction
sal e, nothing passed to the purchaser

Assunming, for a nmonent that if the sale takes place
after the partition, to such a proceeding the sons should be
a party before the liability arising out of the doctrine of
pi ous obligation to pay the father’s debt is enforced
against the joint famly property in the hands of the sons,
evidence reveals that the sons were fully aware of the
i ntended 'sale and not only they knew of the intended sale
but possession was taken ~fromthem by the purchaser after
notice to them Proceedings for the recovery of the anount
of Tagai loan of Rs. 12,000/- were commenced much prior to
25th April, 1955 because the first proclamation of sale in
respect of four pieces of land was issued on 25th April
1955. Ext. 79 would show that no bid was recei ved whereupon
the Kamgar Patil offered a nominal bid of Re. 1/- for four
pi eces of land. It may here be nentioned that this sale was
chal | enged by none other than Dattatraya and it was quashed
and he had taken back the land included in the proclanmation
Ext. 79. Thus the recovery of the |loan started prior to
partition which took place on 6th July, 1956. Were a | oan
is taken under the Loans Act and it is being recovered as
arrears of land revenue, the order of the revenue authority
to recover the ampunt woul d tantanount to a decree and when
a proclamation of sale is issued it anpbunts to execution of
the decree, to borrow the phraseol ogy of the Code of G vi
Procedure. It is thus clear that execution started prior to
the partition. Undoubtedly the proclanmation for sale of suit
and was issued on 22nd January, 1957 as per Ext. 80 and
that was subsequent to the partition  but when different
properties are brought to auction by different -sale
proclamations it is nonethel ess an execution proceeding. The
sal e proclamation was issued under the provisions of the
| and revenue code. Anpbngst others the proclamation of sale
isto be fixed on the property which is to be auctioned.
After the sale was confirned, the purchaser was required to
be put in possession. The plaintiff claimed to be in
possession and yet the revenue officer on 20th May, 1960 as
per Ext. 82 handed over possession of
971
the land involved in the dispute to the purchaser. It would
be advant ageous to point out here that the plaintiffs served
notice dated 2nd February, 1957 which would nean that the
notice was served prior to the date of the auction. The
plaintiffs therein referred to the proclamation of sale for
the land involved in dispute and they also referred to the
proclamation of sale for the land involved in dispute and
they also referred to the attachment of the land. They al so
referred to the date of intended auction sale and they
called upon the Collector not to proceed with the sale. The
plaintiffs thereafter filed their first suit being Specia
Suit No. 14/58, certified copy of the plaint of which is
Ext. 37, which would showthat it was filed on 6th April
1957. In this plaint they sought a declaration that the sale
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held on 26th May, 1955 and 6th April, 1957 be declared
illegal. It was alleged in the plaint that Dattatraya was a
drunkard and was in bad conpany and had borrowed the Taga
loan for his own vices and in collaboration with the
concerned officers of the revenue departnment and the |oan
could never be said to be a Tagai |oan. Ampbngst others, the
State of Bonbay was i npl eaded as party def endant .
Subsequently this suit was w thdrawn and the present suit
was filed deleting State of Bonbay as party. From this
narration of facts it clearly emerges that the plaintiffs
had the know edge of the proclamation of sale and yet no
attenpt was made by them either to appear before the
Col l ector who had issued the proclamation or as was now
sought to be urged, offered to repay the loan. If after this
speci fic knowl edge that proceeding for recovery of Taga
| oan had comrenced and during its pendency the partition was
brought about and-yet —on the - subsequent sale the revenue
authority sold the whole of the property and the purchaser
i ntended to buy the whole of the property, the only way the
sons can challenge this sale is by establishing the
character of the debt as being tainted with illegality or
immorality and the purchaser would be entitled to defend his
purchase and possession on  all the contentions which woul d
negative the plaintiffs’ case including the one about the
pi ous obligation of the sons to pay the father’s debt.
Therefore, there is no force in the contention that as the
plaintiffs were not parties to the recovery proceedings the
sale is not binding on them

That brings us to the last contention which has found
favour with the High Court. The contention is that a | oan
borrowed under the provisions of the Loans Act could al ways
be in the individual and personal capacity of the borrower
and the Loans Act being applicable toall the communities in

this country, it does not admit of a person borrow ng | oan
in his representative capacity as Karta of the joint famly
and, thereby making joint famly property liable for the
di schar ge
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of the debt. Section 5 prescribes the node of dealing with
the applications for |loans and s. 6 provides for the period
for repaynent of loans. Then cones s. 7 which is material.
It provides for the nopde of recovery of the I oans borrowed
under the Act. Section 7 reads as under

"7. (1) Subject to such rules as may be nmade under

section 10, all loans granted wunder- this Act, al
interest (if any) chargeable thereon, and costs (if
any) incurred in making the same, shall, ~when they

become due, be recoverable by the Collector in all or
any of the follow ng nodes, nanely:

(a) from the borrower-as if they were arrears of
| and revenue due by him

(b) from his surety (if any) -as if they were
arrears of land revenue due by him

(c) out of the Iland for the benefit of which the
| oan has been granted-as if they were arrears of land
revenue due in respect of that | and;

(d) out of the property conprised in the
collateral security (if any)-according to the procedure
for the realisation of |land revenue by the sale of
i movabl e property other than the land on which that
revenue is due:

Provi ded that no proceeding in respect of any |and
under clause (c) shall affect any interest in that |and
whi ch exi sted before the date of the order granting the
| oan, other than the interest of the borrower, and of
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nortgages of, or persons having charges on, that
interest, and where the | oan is granted under section 4
with the consent of another person, the interest of
that person, and of nortgagees of, or persons having
charges on, that interest.
(2) When any sum due on account of any such | oan
interest or costs is paid to the Collector by a surety
or an owner of property conprised in any collatera
security, or is recovered under sub-section (1) by the
Collector from a surety or out of any such property,
the Collector shall, on the application of the surety
or the owner of that property (as the case may be),
recover that sumon  his behalf fromthe borrower, or
out of the land for the benefit of which the | oan has
been granted, in manner provided by sub-section (1).
(3) It shall be in the discretion of a Collector
acting under ~this section to determine the order in
which he wll resort to the various nodes of recovery
perm'tted by it."
973

The loan ~can be recovered from the borrower as if it
were an arrear of |land revenue due by himor fromhis surety
by the sane procedure or out of the land for the benefit of
which the |oan has  been granted by following the sane
procedure or out of the property conprising as collatera
security, if any, according to the procedure for realisation
of land revenue by sal e of inmobvable property or by the sale
of imovable property other than theland on which the |and
revenue is due. Now the word ’borrower’ is  not defined.
Could it be said that a borrower for the purpose of s. 7 can
be an individual and no other person ? The Hgh Court
observed that the Act is applicable to all communities in
India and not nerely to Hndus and there are nany
comuni ti es which do not have the systemof joint famly and
if the | egi sl ature intended to include in the word
"borrower’ manager of a famly, it should have said so in
express ternms. There is nothingin the |anguage /'of s. 7
which would show that the borrower nust always and of
necessity be an individual. Even if the Act applies to other
comunities which do not have the systemof joint famly,
that by itself would not exclude the nmanager of a joint
H ndu famly frombecomng a borrower under s. 7. If the
construction as suggested by the High Court is accepted it
would put joint Hndu famly at a di sadvantage in borrow ng
| oans under the Loans Act because the Karta of a-joint Hindu
famly, if he has no separate property of his own, and if he
cannot borrow the loan in his representative capacity, has
no security to offer, nor could he take advantage of the
beneficial provision of the Act for inproving the /|land
bel onging to the joint Hndu famly. W see no justification
for restricting the word ’'borrower’ to be an individua
alone. In fact the Act itself contenplates joint borrowers.
Section 9 provides for joint and several liability of joint
borrowers. A Karta of a joint Hndu famly therefore can be
a borrower in his representative capacity. If the Karta of a
joint Hndu famly is considered eligible for becomng a
borrower would it run counter to the position of other
comunities in which there is no concept of a joint famly
and joint famly properties ? In the absence of any such
concept a borrower other than a Hindu can offer all the
property at his disposal even if he has not sons, as
security for the loan to be borrowed because in other
conmuni ti es governed by their personal |aws the son does not
acquire interest in the ancestral properties in the hand of
the father fromthe tine of his birth. But in H ndu |aw
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there are two seemingly contrary but really conplinentary
principles, one the principle of independent coparcenary
rights in the sons which is an incident of birth, giving to
the sons vested right in the coparcenary property, and the
ot her the pious duty of the sons to discharge their father’s
debts not tainted with imorality or illegality,
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which lays open the whole estate to be seized for the
paynment of such debts (see Jakati’'s case) (Supra). Now, if
the sons of a Hindu father take interest in the ancestra
property in the hands of the father by the incident of
birth, they also incur the corresponding obligation of
di scharging the debts incurred by the father either for his
own benefit or for the benefit of the joint famly fromthe
property in which the “sons take interest by birth. Such a
concept being absent in communities not governed by Hi ndu
law in this behalf, the father would be free to encunber the
property and the sons in such comunities would neither get
interest by birth nor the liability to pay the father’s debt
and woul d not be able to challenge the sale or property for
di scharge of the debt incurred by the father. Therefore, the
expression 'borrower’ in's. 7 need not be given a restricted
meani ng nerely because the  Act applies to all communities.
Hence a father who is the Karta of the joint famly
consisting of hinself and his sons can becone a borrower in
his capacity as Karta and if the loan is for |egal necessity
or for the benefit of the joint famly estate he would
render the joint famly property liable for such debt and if
it is for his personal benefit  the joint famly property
even in the hands of the sons would be liable if the debt is
not tainted with illegality —or imorality. The H gh Court
said that such liability which arises fromthe obligation of
religion and piety cannot be extended to the | oans borrowed
under the Loans Act because there is no such obligation in
ot her communities to which the Act applies. In reaching this
concl usion the H gh Court overlooked the principle that this
doctrine of pious obligation is not nmerely a religious duty
but has passed into the realm of |aw (see Anthonyswany),
(supra). On the facts of that <case this principle was
applied to parties belonging to Tam | Vannian Christians.
Viewed from this angle, the High Court was in-error _in
hol di ng that Dharnmashastras of Hi ndus never contenplated
i nprovenent | oans being given by the Governnents of the day
whi ch were wusually nonarchies and, therefore, a debt of the
kind which is contenplated under the Loans Act coul d never

have been wunder the contenplation of the witers like
Bri haspati and Narada in whose texts the pious liability is
i nposed on the sons and others. It is not possible to

subscribe to this view for the reasons hereinbefore
nentioned. The decisions in Sankaran Nanbudripad V.
Ramaswam Ayyar, (1) and Chinnasami Mudaliar v. “Tirunala
Pillai,(2) do not touch the question herein raised and are
of no assistance in the matter.

It, therefore, <clearly transpires that Dattatraya had
borrowed a loan fromthe Governnent under the Loans Act for
the benefit of
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joint famly property. It was being recovered as arrears of
| and revenue. The property which is the subject-matter of
dispute in this proceeding was joint famly property. It was
sold at a revenue auction and the whole of the property was
sold and the whole of it was purchased by the purchaser. The
debt of Tagai loan for which the property was sold is not
shown to be tainted with illegality or imorality or
avyavahari k. Therefore, the suit property was liable to be
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sold at court auction for two reasons, one that the debt was
joint famly debt for the benefit of the joint famly estate
and, therefore, all segnments of the joint famly property
were liable for the discharge of the debt, and secondly,
under the doctrine of pious obligation of the sons to pay
the father’s debt. In the present proceedi ngs no attenpt was

nmade to establish that the debt was tainted with illegality
or imorality. Therefore, the sale is valid and the
purchaser acquired a full and conplete title to the

property. The sale is not void.

Part of the property is acquired and the compensation
is taken by the plaintiffs subject to the orders of the
Court.

Accordingly, both these appeals are allowed and the
plaintiffs’ suit is ~disnmissed but in the facts and
circunstances of this case, with no order as to costs
t hr oughout .

N. V. K. Appeal s al | owed.
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