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Conpani es Act, 1956--Sections 442, 446--Power to stay
proceedi ngs, whether discretionary--Maning of the word
"may" occurring in s. 442.
Constitution of India, 1950--Article 136--Appeal by
speci al |eave--Interference by Suprene Court---Scope of.
HEADNOTE:

The Conpany Judge in t.he Bonbay H gh Court directed on
3-1-1970 advertisenent of the winding up petition fried by
t he Regi strar of Conpanies _in Maharashtra against the
respondent company, one of the debtors of the Col cha conpany
to the extent of Rs. 11,69,043/-. The respondent conpany
appeal ed against the decision of the Conpany Judge and
obtained an order dated 3rd February, 1970, froma Divi-
sion Bench staying the operation of the order of advertise-
ment of the winding up petition. As the respondent ~conpany
defaulted in the paynent of two of its instalments,  as
agreed to between the Col cha conpany and the respondent
conpany by agreenents dated 25th June 1966 and 17th  January
1967, the Oficial Liquidator of the CGol cha conpany nade a
clai munder s. 446(2) of the Conpanies Act for the recovery
of a sumof Rs. 5 lac before the Company Judge of the  High
Court of Rajasthan. The respondent conpany after obtaining
an order of stay of the proceedings against it in the Bonbay
H gh Court nmde, another application under s. 442(b) of the
Conpanies Act in the Rajasthan Hi gh Court for staying of
proceedi ng agai nst it under s 446 (2) made by the appellant
on the ground that a conpulsory winding up @ petition was
pending against it in the Bonmbay Hi gh Court. The Company
Judge rejected the application under s. 442(b) of the Act on
9-5-.1974. But, the Di vi sion Bench of the Rajasthan High
Court all owed the appeal against the stay order and ordered
a conditional stay of proceedings u/s. 446 (2) of the Act
agai nst the respondent conpany.

On appeal by special |eave, the Court,

HELD: (1) The clear object of s. 442 is that clains in
suits and proceedi ngs pendi ng el sewhere which have a bearing
on the conpany’s liabilities my be stayed only wuntil the
winding up order is made, because, after the w nding up
order has been passed, s. 446 begins to operate so as to
automatically transfer with certain exceptions, proceedings
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agai nst the conpany being wound up to the court exercising
the jurisdiction to wind it up. [968 B-(C

(2) Sections 442 and 446 of the Act have to be read
together. It is only where the object of the two sections,
when read together, is served by a stay order that the stay
order could be justified. That object is to expeditiously
decide and dispose of pending clains in the wnding up

pr oceedi ngs. A stay is not to be granted if the object of
applying for it appears to be nmerely to delay adjudication
on a claim and, thereby, to defeat justice. In other

words, a stay order under s. 442 cannot be made nechanically
or, as a matter of course, on showing fulfilnent of some

fixed and prescribed conditions. It can only be made | udi-
ciously wupon an exam nation of the totality of the facts
whi ch vary fromcase to case, It follows that the order to

be passed nmust be discretionary and the power to pass it
nmust, therefore, be directory and not mandatory. [969 B-D
(3) The word "may" used before stay u/s. 442 of the Conpa-
nies “Act really neans "may" and not "nust" or "shall" in
such a context. Infact, it is not quite accurate to say
that the word "may" by itself acquires the neaning of "nust"
or "shall" sonetinmes.  This word, however, always signifies
a conferment of that power. That power may, having regard to
the context in which it occurs and the requirenments contem
plated for its exerci se have annexed to it

965

an obligation which conpels its exercise in a certain way on
facts and circunstances fromwhich the obligation to exer-
cise it in ‘that way arises. |In other words, it 1is the
context which can attach the obligation to the power conpel -
ling its exercise in a certain way. The context both |ega
and factual nmay inpart to the power that ' obligatoriness.
[969 D F]

(4) Thus, the question to be determined in such cases
al ways i s whether the power conferred by the use of the word
"may" has annexed to it an obligation, that, on the fulfil-
ment of certain legally prescribed conditions to be shown by
evi dence, a particular kind of order must be made. 1n such
a case, it is always the purpose of the power which has to
be examined in order to determine the scope of the “discre-
tion conferred upon the donee of the power. |If the condi-
tions in which the power is to be exercised in particular
cases are also specified by a statute, then, on the fulfil-
nent of those conditions, the power conferred becones an-
nexed with a duty to exercise it in-that manner. [969 F--970
GH

Frederic Guilder Julius v. The Right Rev. The Lord
Bi shop of Oxford: The Rev. Thomas Thelusson Carder 5 A C.
214, quoted with approval.

Bhai ya Punj al al Bhagwandi n v. Dave Bhagwat  prasad @ Prab-
huprasad [1963] 3 SCR 312: State of Uttar Pradesh v. Jogen-
dra Singh [1964] 2 SCR 197; Sardar CGovindrao & Ors. v. State
of MP. [1965] 1 SCR 678; Shri A C. Aggarwal , Sub Division-
al Magistrate, Delhi & Anr. v. Sm.. RamKali etec. [1968] 1
SCR 205; Bashira v. State of U P. [1969] 1 SCR 32 and Pra-
kash Chand Agarwal & Os. v. Ms. Hindustan Steel Ltd.
[1972] 1 SCR 405, applied.

(5) In s. 442 of the Conpanies Act the power to stay a
proceeding is not annexed with the obligation to necessarily
stay on proof of certain conditions although there are
conditions prescribed for the making of the application for
stay and the period during which the power to stay can be
exerci sed. The question whether it should, on the facts of
a particular case, be exercised or not will have to be
exam ned and then deci ded by the court to which the applica-
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tionis made. |If the applicant can make out, on facts, that
the objects of the power conferred by ss. 442 and 446 of the
Act can only be carried out by a stay order, it could per-
haps be urged that an obligation to do so becones annexed to
it by proof of those facts. That would be the position in
case the word "may" itself nmust be equated with "shall™", but
because judicial power has necessarily to be exercised
justly, properly and reasonably to enforce the principle
that rights created nust be enforced. [971 B-D

(6) In such cases, the only right which could be said to
have been created is the right to get speedier adjudication
from the court where the winding up proceeding is taking
pl ace. That is the object of the provisions. On facts
disclosed, if it be found that the application has been made
with the object of delaying decisions on clains nade, the
application shoul d be rejected outright. [971 D E

(7) In the'instant case the object of the respondent
conpany -~ appears to be to obtain an indefinite stay of pro-
ceedings against it _in both H gh Courts. This being a
correct inference, the stay application under s. 442(b) of
the Conpani es Act coul d not be a bona fide one, but an abuse
of the processes of the court.

[966 F-G

(8) It is true that the Suprenme Court does not, as a
rule interfere wth interlocutory orders. The powers of
interference / under Art. 136 of the Constitution by the
Supreme Court are not confined to those in respect of fina
orders, although finality of ‘an order is a test which the
Supreme Court generally applies in considering whether it
shoul d interfere under Art. 136 of the Constitution with it.
[972 B-D

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 126 of 1976.

(Appeal by Special |leave fromthe Judgnent and O der
dated the 11th Cctober, 1974 of the Rajasthan H gh Court in
D.B. Special Appeal No. 111 of 1974)
L.N. Sinha, Sol. Genl. and Suresh Sethi, for the appellant.
C.K Garg, S.S. Khanduja and C.L. Sahu, for respondent.
966
The Judgrment of the Court was delivered by

BEG C. J.--The Oficial Liquidator attached to the High

Court of Rajasthan, in-charge of the |iquidation of Golcha
Properties (Pvt.) Ltd., (hereinafter referred to as ' &olcha
Conpany’), has come up in appeal to this Court by specia
| eave against a judgnent and order of ‘a Division Bench | of
that High Court, passed on a Special Appeal fromthe |udg-
nment and order of a single Judge of that Court. On | peti -
tions presented on 4th July 1966 and 30th-July 1966 by the
creditors of Golcha Conpany, the High Court. had nmade a
conpul sory wi nding up order on 10th May 1968; ‘and, on that
very date, the appellant was appointed |iquidator ~of the
Gol cha conpany. The Dharti Dhan (Pvt.) Ltd., (hereinafter
referred to as the 'Dhan Conpany’), wth its registered
of fice at Bonbay, was said to be one of the debtors of the
Gol cha Conpany to the extent of Rs. 11,69, 043/together with
interest and comm ssion which was said to be still due on
1st August 1969. Agreenents dated 25.6.66 and 17.1.67
bet ween the two conpani es regul ated the nethod of repaynent
by annual instalnents of Rs. 2,50,000/- according to the
appel lant. As the respondent, Dhan Conpany, is said to have
defaulted in the paynent of two of its instalments, a claim
under section 446(2) of the Conpanies Act (hereinafter
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referred to as "the Act’) for the recovery of a sumof Rs.
5,00,000/- was nade before the Conpany Judge of the High
Court of Rajasthan by the appellant.

On 20th Septenmber 1969, the Registrar of Conpanies
in Maharashtra had to file a winding up petition against the
respondent Dhan Conpany in the Bonbay H gh Court. The
Conpany Judge in the Bonbay Hi gh Court on 3rd January, 1970,
directed advertisenment of the winding up petition. The
respondent Dhan Conpany appeal ed agai nst the decision of the
Conpany Judge and obtained an order, dated 3rd February,
1970, from a Division Bench staying the operation of the
order for advertisement of the winding up petition. An
appeal against that order is said be still pending so .that
a stay of those proceedi ngs operates.

After obtaining an order of stay of the proceedings
against it in the Bombay H gh Court, the Dhan Conpany made
an application under s. 442(b) of the Act in the Rajasthan
High Court for stay of proceedings against it u/s. 446(2) on
the ground that a conpul sory wi nding up petition was pendi ng
against it in the Bonbay H gh Court. The object of the
respondent Dhan Conpany appeared to be to obtain an indefi-
nite stay of proceedings againsts it in both H gh Courts. If
this is a correct inference, as it appears to us to be, the
stay application-under s. 442(b) of the Conpanies Act would
not be a bona fide one. It looks nore |ike an abuse of the
process of the Court. It is, therefore, not surprising that
the Ilearned Conpany Judge: of the  Rajasthan Hi gh Court
rejected the Dhan Conpany’s application under s. 442(b)
of the Act on 9th May 1974. It is, however, somewhat sur-
prising that a Division Bench of that H gh Court should have
al l owned an appeal fromthe judgnment of the Conpany Judge and
ordered stay of proceedings under s. 446(2) of the Act
agai nst the respondent Dhan Conpany, even though this was
subj ected to the
967
condition that "the appellant Conpany produces the entire
docunentary evidence inclusive of account-books, vouchers,
files and other docunents and papers in its possession or
power relating to the claimin question, as it nmay desire to
produce or the Oficial Liquidator desires to summon or as
the |earned Conmpany Judge may direct in his discretion and
al so produces a list of witnesses that the appellant conpany
nmay desire to examine in its defence in respect of the claim
in question along with an affidavit of what each witness is
likely to depose". Thus, the Division  Bench had, while
maki ng the stay order, attenpted to safeguard the interests
of the Golcha Conmpany by naking an order which, in the
opi nion of the Division Bench, would prevent valuable evi-
dence frombeing |ost due to either the death or the fading
menory of a witness or other causes.

Learned Solicitor-General, appearing for the appellant,
Oficial Liquidator of the Golcha Conpany, ' 'gave up the
objection, taken in the special |leave petition, to the
mai ntai nability of an appeal to a Division Bench from the
order of the Conpany Judge in view of the provision of
section 483 of the Act, which | ays down:

"483. Appeals fromany order nmde or
decision given in the matter of the w nding up
of a conpany by the Court shall lie to the
same Court to which, in the sane manner in
which and subject to the sane condi tions
under which, appeals lie fromany order. or
decision of the Court in cases wthin its
ordinary jurisdiction".

The Solicitor-General, however, submts that, on merits, the
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order of the | earned Conpany Judge, disnissing the applica-
tion of the Dhan Conpany for stay of proceedings under s.
442(b) of the' Act, deserves to be restored as no grounds
for interference with the proper exercise of his discretion
by the |earned Conmpany Judge existed at all. We highly
appreciate the brevity of this subm ssion, after the Solici-
tor-General had, very rightly and properly,’ conceded t hat
he could not urge that the Division Bench had not jurisdic-
tion to hearthe appeal before it. No effective answer could
be given to the Solicitor-Ceneral’s submission by the
| earned counsel for the respondent. We will, however, dea
with the strenuous argunents advanced on behalf of the
respondent even if it be to disclose how untenable they are.

Firstly, |earned counsel for the respondent contends
that the power to stay proceedings, contained in s. 442(b)
of the Act, is bound to be exercised when certain condi-
tions, said to'be found in the case before us, are ful-
filled. ~This  subm ssion rests on a m sapprehension of the
obj ect” of s. 44-2 which' | ays down:

"442. At any tine after the presentation
of awinding up petition and before a w nding
up  order has been nmade, the conpany, or any
creditor or contributory, may--

(a) where any suit or proceedi ng agai nst
the conpany is pending in the Suprenme Court or
in any Hi gh Court, apply
968
to the Court in which the suit or proceeding
is pending for a stay of proceedings therein;
and

(b) where any suit or proceeding is
pending against -the conmpany. in any other
court, apply to the Court having jurisdic-
tion to wind upthe conpany, to restrain
further proceedings in the suit or proceeding;

and the Court to which application is so
made nmy stay or restrain /the proceedings
accordingly on such terns as it thinks fit".

The cl ear object of the section is that clainms in suits
in and proceedi ng pendi ng el sewhere which have a bearing on
the conpany’s liabilities, may be stayed only until ‘the
winding up order is made, because, after the w nding up
order has been passed, section 446 begins to. operate so as
to. automatically transfer with certain exceptions proceed-
i ngs agai nst the conpany bei ng wound up to. the Court exer-
cising the. jurisdiction to wind it up. Section 446 reads:

"446. (1) When a winding up order has
been made or the O ficial Liquidator has been
appoi nted as provisional liquidator, no suit
or other |egal proceeding shall be comenced,
or if pending at the date of the w nding 'up
order, shall be proceeded with against the
conpany, except by leave of the Court and
subject to such terns as the Court may i npose

(2) The Court which is winding up the
conpany shall, notw thstandi ng anything con-
tained in any other law for the time being in
force, have jurisdiction to entertain, or
di spose of --

(a) any suit or proceeding by or against
t he conpany;

(b) any claimmde by or against the conpa-
ny (including clainms by or against any of its
branches in India);

(c) any application nade under section 391
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by or in respect of the conpany;

(d) any question of priorities or any
ot her question whatsoever, whether of law or
fact, which may relate to or arise in course
of the wi nding up of the conpany;
whet her such suit or proceeding has been
instituted or is instituted, or such claim or
guestion has arisen or arises or such applica-
tion has been made or is nade before or after
the order for the winding up of the conpany,
or before or after the commencenent of the
Conpani es (Anendment) Act, 1960.

969
(3) Any suit or proceeding by or against
the conmpany which is pending in any Court
ot her than that in which the winding up of the
conpany is proceedi ng may, notw thstandi ng
anything 'contained in any other law for
the time being in force, be transferred to and
di sposed of by that Court.
(4) Nothing in sub-section (1) or sub-
section(3) shal
apply to any proceeding pending in appea
before the Supreme Court or a High Court".
Sections 442 and 446 of the Act have to be read together
It is only where the object of the two sections, when read
together, | is served by a stay order that the stay order
could be justified. That object is to expeditiously decide
and dispose of pending clains in the course of wnding up
pr oceedi ngs. A stay isnot to be granted if the object of
applying for it appears to be, as it does in the case before
us, nmerely to delay adjudication on a claim and, thereby to
defeat justice. |In other words, a stay order, under sec-
tion 442, cannot be nade nechanically, or, as . a matter of
course, on showi ng fulfilment of sonme fixed and prescribed
conditions. It can only be made judiciously upon an exam -
nation of the totality of 'the facts which very fromcase to
case. It follows that the order to be ‘passed nust  be
di scretionary and the power to pass it nmust, 'therefore, be
directory and not mandatory.  In other words the word" used
before "stay" in section 442 of the Act really neans may and
not "nmust" or "shall" in such a context. In fact it is quite
accurate to say that the word "may" by itself, acquires the
nmeani ng’ of "nust" or "shall" sonetinmes. This word however,
always signifies a confernent of power. That power nay,
having regard to the context in which it occurs, and the
requi renents contenplated for its exercise, have annexed /'to
it an obligation which conpels its exercise in a certain way
on facts and circunstances fromwhich the obligation to
exercise it in that way arises. |In other words, it is the
context which can attach the obligation to'the power conpel -
ling its exercise in a certain way. The context, both |ega
and factual, may inpart to the power that obligatoriness.
Thus, the question to be determned in such cases  al ways
i s, whether the power conferred by the use of the word "may"
has, annexed to it, an obligation that, on the fulfil nment of
certain legally prescribed conditions, to be shown by evi-
dence, a particular kind of order nust be nmade. If the
statute |eaves no roomfor discretion the power has to be
exercised in the manner indicated by the other |legal provi-
sions which provide the |legal context. Even then the facts
nmust establish that the legal conditions are fulfilled: A
power is exercised even when the Court rejects an applica-
tion to exercise it in the particular way in which the
applicant desires it to be exercised. Where the power is
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wi de enough to cover both an acceptance and a refusal of an
application for its exercise, depending upon facts, it
is directory or discretionary. It is not the confernent of
a power which the word "may" indicates that annexes any
obligation to its exercise but the |legal and factual context
of it. This, as we

970

understand it, was the principal laid dowmn in the case cited
before wus: Frederic. Guilder Julius v. The Right Rev. The
Lord Bishop of Oxford; The Rev. Thomas Thel lusson Carter.
(1)

Dr. Julius, in the case nentioned above, had made an
application to the Bishop of Oxford agai nst the Rector of a
pari sh, asking the Bishop to issue a conm ssion under the
Church Discipline Act to enquire against certain unautho-
ri sed deviations fromthe ritual in a Church by the. Rector.
The relevant statute nerely conferred a power by |aying down
that "it shall be lawful" to issue a comm ssion. The Courts
of Queens Bench and of Appeal in England had differed on the
guesti on whet her a mandanus fromthe Court could go to the
Bi-shop commandi ng hi mto. issue a conmi ssion for the purpose
of making the enquiry. The House of Lords held that the
power to issue the conmm ssion was not coupled with a duty to
exercise it in every case although there may be cases where
duties towards nenbers of the public to exercise a power may
also be coupled with a duty to exercise it in a particular
way on fulfilment of certain -specified conditions. The
statute considered there had not specified those condi -
tions. Hence, it was a bare power to issue or not to issue
the commi ssion.  Lord Bl ackburn said: (at p. 241 ):

"I~ do not think the words 'it shall be
lawful’™ are in thenselves anbi guous at all
They are apt words to express that a power s
given, and -as, prima facie, the donee of a
power may  either exercise it '‘or leave it
unused, it is not inaccurate to say that,
prima facie, they are equivalent to saying
that the donee nay do it; but if the  object
for which the power is conferred is for the
purpose of enforcing a right, there may be a
duty cast on the donee of the power, to exer-
cise it for the benefit of those who have that
right, when required on their behal f:

Where there is such a duty, it is not inaccu-
rate to say that the words conferring the
power are equivalent to saying that t he
donee nust exercise it. It by no means fol-
| ows that because there is a duty cast on
the donee of a power to exercise it, that

mandanus |ies to enforce it: that depends on
the nature of the duty and the position of the
donee".

The principle laid down above has been followed consi st -
ently by this Court whenever it has been contended that the
word "may" <carries with it the obligation to exercise a
power in a particular manner or direction. In such a case,
it is always the purpose of the power which has to be exam
ined in order to determine the scope of the discretion
conferred upon the donee of the power. |If the conditions in
which the power is to be exercised in particular cases are
al so specified by a statute then, on the fulfilment of those
conditions, the power conferred beconmes annexed with a duty
to exercise it in that manner. This is the principle we
deduce fromthe cases of this Court cited before us: Bhaiya
Punj al al Bhagwandi n v.
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(1) 5 AC 214.

971

Dave Bhagwat prasad Prabhuprasad, (1) State of Uttar Pradesh
v. Jogendra Singh, (2) Sardar Govindrao & Os. v. State of
MP.,(3)) Shri A C Aggarwal. Sub-Divisional Magistrate,
Delhi & Anr, v. Snt. RamKali etc.,(4) Bashira v. State of
U P.,(5) and Prakash Chand Agarwal & Ors. v. Ms. Hindustan
Steel Ltd. (6)

In the statutory provision under consideration now
before wus the power to stay a proceeding is not annexed
with the obligation to necessarily stay on proof of certain
conditions although there are conditions prescribed for the
making of the application for stay and the period during

which the power to stay can be exercised. The question
whet her it should, on the facts of a particular case, be
exercised or_not 'will have to be exam ned and then decided
by the Court to which the application is nmade. If the

appl i cant can nake out, on facts, that the objects of the
power ~ conferred by ss. 442 and 446 of the Act, can only be
carried out by a stay order, it could perhaps be urged that
an obligation to do so has becone annexed to it by proof of
those facts. That would be the position not because the
word "may" itself must be equated with "shall" but because
judicial power ~has necessarily to be exercised justly,
properly, /and” reasonably to enforce the principle that
fights created rmust be enforced.

In the case before us, the only right which could be
said to have been created is the right to get speedier
adj udi cation fromthe Court where the winding up proceeding
is taking place. That is the object of the provisions. On
facts disclosed in this case, we find that the application
seens to have been made with the object of " delaying deci-
sions on clainms nmade. In such a case, there could be no
doubt that the application should be rejected outright as
the | earned Company Judge di d.

Secondly, an attenpt was nade to urge that the power to
grant or not to grant or to grant a stay upon certain condi-
tions, assuming the power to be discretionary, is  to be
exercised by the Courts in which that discretion is wvested,
this Court should not interfere with the exercise of ‘discre-
tion by the Division Bench to which an appeal fromthe order
of the Conmpany Judge lay. The effective answer to this
contention is that, where the |earned Conpany Judge had
hi nsel f exercised his discretion on a correct appreciation
of the object of the provisions of ss. 442 and 446 of the
Act, even though he did not state the object or refer to al
the facts, the Appellate Court shoul d not have interfered by
granting a conditional stay wi thout | giving sufficient
reasons to over-ride the discretion of the learned Conpany
Judge to refuse stay. W think that a question of genera

(1) [19631 3 S.C.R 312.
(2) [1964] 2 S.C.R 197.
(3) [1965] 1 S.C.R 678.
(4) [1968] 1 S.C.R 205.
(5) [1969] 1 S.C.R 32.
(6) [1972] 1 S.C.R 405.
14--206SCl / 77
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principle arises in this case which has to be clarified SO
that an interference by this Court under Article 136 of the
Constitution, in order to vindicate a correct principle and
to neet the ends of justice, is called for.

Thirdly, Iearned counsel for the respondent subnitted
that the order under appeal before us is not final so that
we need not interfere under Art. 136 of the Constitution for
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this reason. It is true that, this Court does not, as a
rule, interfere wth interlocutory orders. It is not
necessary for us to enbark on this occasion on a discussion
of the meaning of a "final" order. That is certainly a
guestion fraught with difficulties. It is sufficient for us
to observe that our powers of interference under Art. 136 of
the Constitution are not confined to those in respect of
final orders, although finality of an order is a test which
this Court generally applies in considering whether it
shoul d interfere under Art. 136 of the Constitution with it.
We think that we have indicated sufficiently why, despite
the fact that an order staying proceedi ngs under s. 442(b)
of the Act may not, strictly speaking, be final, vyet, a
guestion of general principle of wide application, as to the
ci rcunst ances in which an apparently discretionary power may
becone annexed with a duty to exercise it in a particular
way, having arisen here, we consider this to be a fit case
for interference under Article 136 of the Constitution
Consequently, we _allow this appeal and set aside the
j'ludgrment and order of the Division Bench and restore that of

the |learned Conmpany Judge. ~The parties will bear their own
costs.

S R Appeal
al | owed.
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