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Chal | enge-in these appealsis to the judgnent rendered by a Division Bench
of the Karnataka High Court in a wit petition which was filed chall enging
validity of Section 27 of the Consumer Protection Act, 1986 (hereinafter
referred to as ‘the Act’). One of the two appeals is by the State of

Kar nat aka and the other by the Union of India. The basis of the chall enge
was that the District and the State Commi ssiion and Nati onal Commi ssion and
the Forum created under the Act have been clothed with bl anket powers to
pass orders includiing an order of civil inprisonment for the breach that
may be commtted by the party agai nst whomthe order is passed under the
Act. As Section 27 does not prescribe any procedure for trial and,
therefore, it was prayed that it should be declared as unconstitutional
being violative of Article 21 of the Constitution of India, 1950 (in short
‘the Constitution’). The Hi gh Court held that an of fence has been created
wi t hout prescribing any procedure for the Forums or the Commi ssions created
under the Act to inpose the punishnent provided in Section 27. Therefore,
it was of the view that the provisoto Section 27, as it stood then

aut hori sed the Forums and the Comm ssions to inpose /a puni shnent wi thout
provi ding any procedure, resulting in deprivation of rights conferred upon
the persons under Articles 20 and 21 of the Constitution and, therefore,
the sane was liable to be struck down, bei ng unconstitutional. It was,
however, held that the striking of the proviso to Section 27 did not render
the whol e provision un-constitutional. Finally, it was observed that the
proviso to Section-27 was violative of the fundanental rights, as enshrined
under Articles 20 and 21 of the Constitution and, thus, was liable to be
guashed. It was further held that but for the proviso, there was no un-
constitutionality in the main provision. It was observed that the offence
created and penalties provided under Section 27 can be tried and inposed
only in accordance with the observations nmade in the judgnment relating to
the trial of offences under the Indian Penal Code, 1860 (in short ‘the
IPC) and other |aws, as contained in Section 4 of the Code of Crinna
Procedure, 1973 (in short ‘the Code’). It was held that by filing a

conpl aint before the criminal court in accordance with the procedure
prescribed, the offence created and the penalty provided under Section 27
can be tried and inposed.

The State of Karnataka and the Union of India have questioned the
correctness of the view expressed by the H gh Court. Learned counsel for
the Union of India and the State of Karnataka contended that after having
been held that the main part of Section 27 was not un-constitutional, the
provi so which only permtted inposition of |esser fine or sentence of

i nprisonnent, cannot by any stretch of inmgination, be held to be un-
constitutional. It was subnmitted that the District Forum the State

Conmi ssion and the National Conmm ssion were conferred with a power to
sentence any person who has failed or omtted to comply with the order
passed by the District Forumor two Comm ssions. Therefore, the proviso, in
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no way, dilutes the power for such inposition or |evy. Learned counsel for
respondent No. 1 on the other hand submitted that the questions have really
beconme academic after the amendnent to Section 27.

Section 27, prior to its amendnent in 2003 read as foll ows:

‘‘Penalties: Wiere a trader or a person agai nst whoma conplaint is nmade or
the conplainant fails to omts to conply with any order nmade by the
District Forum the State Conmi ssion or the National Comm ssion, as the
case may be, such trader or person or conplainant shall be punishable wth
i mprisonnent for a termshall not be I ess than one nonth but which may
extend to three years, or with fine which shall not be less than two

t housand rupees but which my extend to ten thousand rupees or with both:

Provided that the District Forum the State Commi ssion or the

Nati onal Commi ssion, as the case may be if it is satisfied that the
ci rcunmst ances of "any case so require, inpose a sentence of
inprisonment or fine, or both, for a termlesser than the m ni mum
termand the anmount |esser than the m ni mum anount, specified in
this section’’

After anmendnent, Section 27 reads as foll ows:

1. Penalties: (1) Wuwere a trader or a person agai nst whoma conplaint is
made (or the conplainant) fails or omts to conply with any order nmde by
the District Forum the State Comm ssion or the National Conm ssion, as the
case may be, such trader of person (or conplai nant) shall be punishable
with inprisonnent for a termwhich shall not be | ess than one nmonth but
which may extend to three years, or with fine which shall not be |less than
two thousand rupees but which may extend to ten thousand rupees, or with
bot h:

(2) Notwi thstandi ng anything contained in the Code of Crimnal Procedure,
1973 (2 of 1974), the District Forumor the State Conm ssion or the

Nati onal Conm ssion, as the case may be, shall have the power of a Judicia
Magi strate of the first class for the trial of offences under this Act, and
on such confernent of powers, the District Forumor the State Conm ssion or
the National Comm ssion, as the case nay be, on whomthe powers are so
conferred, shall be deened to be a Judicial Magistrate of the first class
for the purpose of the Code of Crimnal Procedure, 1973 (2 of 1974).

(3) Al offences under this Act may be tried summarily by the District
Forumor the State Conmi ssion or the National Comm ssion, as the case nmay
be. "’

It is to be noted that by the Consunmer Protection (Arendrment Act), 2002 (62
of 2002), as contained in Section 23 of the Amending Act, the proviso which
was struck down as un-constitutional by the H gh Court has been omtted.
Sub- Section (2) has been introduced which provides that the District Forum
or the State Conmission or the National Conm ssion, as the case may be,
shal | have the power of a Judicial Magistrate of First Cass for the tria
of of fences under the Act and on such conferment of powers, the District
Forumor the State Commission or the National Conm ssion, as the case may
be, on whomthe powers are so conferred, shall be deenmed to be a Judicia
Magi strate of the First Class of the Code. The anmendnents have been nade
effective with effect from 15.03.2003. The controversy has, therefore,
becorme academi c. The appeal s are, accordingly, disposed of but wthout any
order as to costs.




