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ACT:

HEADNOTE

JUDGVENT:
THE 9TH DAY OF JULY, 1996
Present:
Hon’ bl e M. Justice M M Punchh
Hon’ bl e Ms. Justice Sujata V. Manohar
D. Prakash Reddy, Adv., R Santhana Kri shnan, D. Mahesh Babu
Advs. for K R Nagaraja, Adv. for the appell ant
S. Mar kandeya, Adv. for Ms.Chitra Markandeya, Adv. for the
Respondent s.
JUDGMENT
The foll owi ng Judgnent of the Court was delivered:
Pat t am Khader Khan
V.
Patt am Sardar Khan & Anr.
JUDGMENT

Punchhi , J.
Pattam Rasool, the second respondent herein, filed a
suit before the Cvil Court for partition and separate

possession, claimng one sixth share in a residential house
inthe town of Nellore in the State of Andhra Pradesh.
Patt am Khader Khan, the appellant herein, was one of the
def endants therein. On January 7, 1977, a prelimnary decree
was passed by the court in his favour. Thereafter, the
plaintiff/second respondent made an application f or
appoi nt nent  of an Advocate Comm ssioner for effecting
partition, which was allowed. The Conm ssioner becom ng
seisin of the matter, reported to the trial court that the
house was not partible and resort be had to a sal e thereof,
so that the sale proceeds can be apportioned anongst the co-
sharers. A public auction was thus on perm ssion conducted
by the Conmi ssioner, whereby the sale was knocked down in
favour of the first respondent, Pattam Sardar Khan; no other
than the son of the plaintiff, at a price of Rs.17,000/-. No
objection of any sort fromany quarter was rai sed agai nst
the sale or the conduct thereof. The sale was thus confirned
by the court on 7.8.1984. A sale certificate was issued in
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favour of the auction-purchaser about five and quarter years
later on 9.11.1989. The matter in this way stood finalised.

Havi ng obtained the sale certificate, an application
under Order 21 Rule 95 read with Section 151 of the G vi
Procedure Code was nmoved by the auction-purchaser first
respondent on 9.11.1989, seeking delivery of possession of
the auctioned house. An objection was raised thereto by the
appel l ant stating that since the application of the first
respondent was barred by the limtation prescribed under
Article 134 of the Linmitation Act, 1963, no order for
delivery of possession could be given in favour of the first
respondent, The executing court of the. District Minsif,
Nel | ore, on 14.12.1990 sustained the objection-regarding the
bar of Ilimtation, which nade the first respondent nove the
H gh Court of Andhra Pradesh at Hyderabad in revision, The
H gh Court on 29.11.1993 -allowed the revision petition of
the first respondent, holding that April 15, 1924. The sales
were confirnmed by the executing court on April 22, 1924. The
appeal s agai nst orders dat ed 15, 4. 1924, di sal | owi ng
obj ections, were preferred before ‘the High Court, on July
21, 1924.  The High Court dism ssed the appeals on March 17,
1927. Sales certificates were issued by the executing Court
on May. 19, 1928 and June 6, 1928 respectively. Applications
for delivery of possession under Orders 21 Rule 95 CPC were
made by the appellants therein on Septenber 10, 1928. The
applications were within the prescribed period of limtation
if conputed from the date of the issuance of sale
certificates, but beyond the prescribed period of linmtation
conputed fromthe date when the sales were confirned.

Order 21. Rule 92 (1) ~ provides that . where no
application is nade under Rule 89, Rule 90 or Rule 91, or
where such application is nmade and disallowed, the Court
shall nake an order confirmng the sale and thereupon the
sal e shall becone absolute. In strict confornmity therewith
the sales in the Privy Council”s case becane absolute on
April 22, 1924. Al the same thejudgnment-debtors therein
had a right of appeal under Oder 43 Rule 1 against the
orders of the executing Court  dated April 15, /1924,
rejecting their applications to set aside the sales. On the
availing of such right, the H gh Court re-examned the
matter and dism ssed the appeal, confirmng the orders of
the executing Court making the sales effective and absolute.
On this premse, the Privy Council expressed itself - in the
fol |l owi ng words

"Upon consi deration of the sections

and orders of the Code, their

Lordships are of opinion that in

construing the neaning of the words

"when the sal e becones absolute" in

Article 180, Limtation Act, regard

must be had not only to t he

provisions of Order 21 Rule 92 (1)

of the schedule to the Gvi

Procedure Code, but also to the

other material sections and orders

of the Code, including those which

relate to appeals from order nade

under Order 21, Rule 92 (1). The

result is that where there is an

appeal from an order of the

Subordi nate Judge, disallowi ng the

application to set aside the sale,

the sale wll not beconme absolute

within the nmeaning be Article 180,

Limtation Act, wuntil the disposa
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of the appeal, even though the

Subor di nat e Judge nay have

confirmed the sale, as he was bound

to do, when he decided to disallow

the above-nmenti oned application.”

And further

Their Lordships therefore are of

opinion that on the facts of this

case the sales did not becone

absolute within the nmeaning of

Article 180, Limtation Act, unti

17th March 1927, and that the

applications for possession of the

properties purchased at the auction

sales were not ~barred by the

Limtation Act."
To recall, March 17,1927, the day from which the period of
[imtation was viewed to start, was the day when the appeal s
were dism'ssed by the Hi gh Court. and not the day on which
the sale certificates were -issued by the executing Court.
The High Court in the instant ~case thus mi ssed the point,
The Privy Council had ~nowhere ruled that the period of
[imtation under Article 180 would run fromthe date of
i ssuance of the sale certificates. The Hgh Court was
therefore in error

The view of the Division Bench of the Madras H gh Court
i n Kanakshi Ammal and Anr. Vs. Arukkani Ammal and Anr. AIR
1957 Madras 440, following the Privy Council decision,had
al so mistakenly been taken by the H gh Court to have taken
the view it has taken, as also in sonme other cases. Far from
it. Rather the ,Madras High Court had clearly opined that
even though the third Colum of Article 180 of the
Limtation Act, 1908 refers to the date of comencement of
the period of linmtation as the date when the sal e becones
absolute, that clause must be read not only wth the
provisions of Order 21 Rule 92 (1) CPC, but also with the
other, material sections and orders of the Court is had been
authoritatively enunciated by their Lordships of ‘the Privy
Council in Chandra Mani Saha & Ors.  Vs. Anarjan Bibi & Os.
AR 1934 Privy Council 134.

This Court in Rama Krishna Rao Vs. Challayamma Al R 1953
SC 425, has also followed and approved Chandra Mani Saha’ s
case of the Privy Council, ruling as follows:

"Where a Subordi nate Judge has

di sal l owed an application under

O der 21, Rule 90, to set aside an

sale in execution, and has made an

order under rule 92 (1) confirmng

the sale, and an appeal from

di sal | ownance has been di sm ssed by

the High Court, the three years’

period provided by the I ndi an

Limtation Act, 1908, Schedule I,

Article 180, for an application

under. Order 21, Rule 95, by the

pur chaser for delivery of

possession runs fromthe date of

the order on appeal, the Hi gh Court

having wunder the Code of GCivi

Procedure, 1908,the sane powers as

the Subordinate Judge, the tine

when the sale becones absolute’,

for the purpose of Article 180 is

when the Hi gh Court disposes of the

appeal . "
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And hence,not fromthe date of issuance of the sate
certificate, despite the suggestive |anguage of Oder 21
Rul e 95. Thus, where there is no application to set aside a
sale, as in the instant case, the order of confirmation of
sale initself is the final step in making the sal e absolute
and the matter is thus put to rest.

This Court again in Ganpat Singh (Dead) by Lrs. Vs.
Kai | ash Shankar & Ors. -(1987) 3 SCC 146 has noticed the
state of law as laid down in Chanda Mani Saha’'s case, and as
foll owed by the Madras High Court in Kamakshi Ammal’s case
The matter in that regard thus stands crystalized. There is
no stray thought to the contrary in any of the decision of
various H gh Courts cited on behalf of the appellant before
us.

Now to the spirit- of it. A Court sale is a conpul sory
sal e, conducted by or under orders of the Court. The title
to the property sold does not vest in the purchaser
i medi ately on the sale thereof unlike in the case of a
private sale. ~ The l'aw requires that it does not becone
absol ute until sonetine after the sale; a period of at |east
30 days nust expire fromthe date of sale before the sale
can become absolute. In that while, the sale is susceptible
of being set aside at the instance of the judgnent-debtor on
the ground of irregularity in publication or conduct of the
sale or on defalcation as regards deposit of noney etc. as
envisaged in Rules 89 and 90 of Oder 21. Where no such
application is nmade, as is the case here, the Court was
required, as indeed it did, to nake an order,confirmng the
sale and it is upon such confirmation that the sal e becones,
and became, absolute in ternms of Oder 21 Rule 92. After the
sal e had becone absolute, a certificate is required to be
granted by the Court to purchaser, terned as 'certificate of
sale’ in Oder 21 Rule 94. Such certificate bears the date
as on which the sale becane absolute. It is on the sale
becom ng absolute that the property sold vests in the
purchaser. The vesting of the property is thus nade to
relate back to the date of sal e as required under Section 65
CPC.

Order 21 Rule 95 providing for the procedure for
delivery of property in occupation of the judgnent-debtor
etc, requires an application being made by the purchaser for
delivery of possession of property in respect of which a
certificate has been granted under Rule 94 of Oder 21
There is nothing in Rule is to make it incunbent for the
purchaser to file the certificate along ~ with the
application. On the sale becom ng absolute, it is obligatory
on the Court though; to issue the certificate. That may, for
any reason get delayed. Wether there be failure to issue
the certificate or dely of action on behalf of the Court or
the inaction of the purchaser in conpleting the /|lega
requirenents and formalities, are factors which. have no
bearing on the linmitation prescribed for the application
under Article 134. the purchaser cannot seek to extend the
[imtation on the ground that the certificate has not been
issued. It is true though that order for delivery of
possessi on cannot be passed unless sale certificate stands
issued. It is manifest therefore that the issue of sale
certificate is not "sine qua non" of the application, since
both these mtters are with the same Court. The starting

point of limtation for the application being the date when
the sale becomes absolute i e. the date on which title
passed, the evidence of title, in the form of sale

certificate, due fromthe Court, could always be supplied
later to the Court to satisfy the requirenments of Order 21
Rule 95. See in this regard Babulal Vs. Annapurnabai - AR
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1953 Nagpur 215, which is a pointer. It therefore becones
clear that the title of the Court auction-purchaser becones
conplete on the confirmation of the sale under Oder 21
Rule 92, and by virtue of the thrust of Section 65 CPC, the
property vests in the purchaser fromthe date of sale; the
certificate of sale, by itself, not creating any title but
nerely evidence thereof. The sale certificate rather is a
formal acknow edgenent of a fact already acconplished,
stating as to what stood sold. Such act of the Court is
prestinely a ministerial one and not judicial. It is in the
nature of a formalisation of the obvious.

Such being the state of |aw on the subject, we fail to
see how the High Court could have cone to the conclusion
that even though the Wale becones absolute on confirnmation
under Order 21 Rule 92 CPC effectively passing title, the
same can only be conplete when evidenced by a sale
certificate issued under Order- 21 Rule 94, and that unless
the sale certificateis issued, limtation cannot start for
the purpose of an —application under Oder 21 Rule 95 CPC,
vis-a-vis, Article 134 of the Linmtation Act, 1963. The Hi gh
Court, in-our viewerred in holding that it is only fromthe
date when a sale certificateis issued, that the limtation
starts running. Such-view of the H gh Court would not only
cause violence to the clear provisions of Article 134 of the
Limtation Act but have the effect of unsettling the |aw
al ready settl ed.

There can be a variety of factors conceivable by which
delay can be caused in issuing the sale certificate. The
period of one year |imtation, now prescribed under Article
134 of the Limtation Act 1973, in substitution of a three
year period prescribed under  Article 180 of the Indian
Limtation Act of 1908. is reflective of the |egislative
policy of finalizing proceedings in execution as quickly as
possi ble by providing quick forumto the auction-purchaser
to ask delivery of possession of the property purchased
within that period from the date of the sale becomng
absolute, rather than fromthe date of issuance of 'the sale
certificate. On his failure to avail such quick renedy the
law rel egates himto the renedy of a suit for possession in
a regul ar way.

Thus, for the aforesaid reasons, we have no hesitation
to allow this appeal, set aside the inpugned orders of the
Hi gh Court, restoring that of the First Court, which we
hereby do, relegating the first respondent to the renedy of
a suit, should he be so advised, but w thout any order-as to
costs.




