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ACT:

Code of Crimnal Procedure, 1898, Ss. 517 and 520--Order
of the Court directing return of seized property--1f
necessary to give party adversely -affected notice of
hearing and opportunity to be heard--who has ’'right to
possess’ wi thin the neaning of s. 517.

HEADNOTE:

21 currency notes of Rs. 1,00.0 each were seized from
the Appellant Bank by the police in the course of an
investigation of a case against the third respondent of
cheati ng the first and second respondents. The seized
currency notes were said to be part of the property obtained
by the third respondent fromthe other two respondents. The
third respondent was acquitted by the trial court of the
of fence charged. In the course of the trial the appellant
made an application under section 517(1) of the Code of
Crimnal Procedure asking for the delivery of the currency
notes to it on the ground that the appellant was an innocent
third party who had received the said notes w thout -any
know edge or suspicion of their having been-involved in the
conmi ssion of an offence. By its order of 24th April 1962,
the trial court allowed the application and directed that
the currency notes 'should be returned to the appellant.
Subsegently an appeal filed by the State was allowed by the
Hi gh Court which set aside the trial court’'s order of
acquittal of the third respondent and convicted himof the
of fence charged. On an application nade by the first
respondent asking for delivery of the currency notes to him
as they belonged to. himand the second respondent, the Hi gh
Court, by an order of April 5, 1963 directed that the notes
be handed over to the first and second respondents.

In the appeal to this Court, it was contended, inter
alia, on behalf of the appellant that the H gh Court had
reversed the order of the trial court directing the return
of the <currency notes to the appellant wthout giving a
notice to the appellant. and without giving an opportunity
of being heard; and that the order of April 5, 1963 was
therefore violative of the principles of natural justice and
was illegal. The contention on behalf of the respondents
was that there was no provision in section 520 of the Code
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of Crimnal Procedure for giving notice to the af fected
parties and the order of the High Court <could not be
chall enged on the ground that no hearing was given to the
appellant. It was also contended that the Hi gh Court had a
di scretion under the statute as to whom the property was to
be returned and there was no reason why this Court should
interfere with the exercise of discretion by the H gh Court.

HELD: The appeal nust be allowed and the order of the
H gh Court dated April 5, 1963 set 'aside. The  seized
currency notes nust be directed to be returned to, the
appel | ant .

(1) It is mainfest that the H gh Court was bound to.
give notice to the "appellant before reversing the order of
the trial court directing the disposal of the property under
s. 517 of the Code of Criminal Procedure. As no such notice
was given to the appellant, the order of the H gh Court
dated 5th April 1963 is vitiated in |aw. Al t hough the
statut e does not expressly require a notice to be issued, or
a hearing to be given to the
217
parties adversely affected. there is in the eye of law a
necessary inplication that the parties adversely affected
should be heard before the Court makes an order for return
of the seized property. [220 C D, 221 E]

Cooper v. Wandsworth Board of Wrks. (1863) 14
C.B.N.S. 180, Ridge v. Baldwin, (1963) 2 WL.R 935 and
Board of H gh School and Internediate Education, UP
Al l ahabad v. Ghanshyam Das Gupta and Os, A I.R 1962 S.C
1110, referred to.

(2) The appellant assertedthat it had  obtained the
currency notes in the normal course of its business and
wi thout any know edge or suspecion of ~ their having been
involved in the conmission of any offence and that the
respondents had not alleged fraud or |lack of good faith on
the part of the appellant. In the circunstances the Hgh
Court should have directed the return of the currency notes
to the appellant which had the "riight to possess" the notes
within the Ilanguage of s. 517 of the Code of  Crimna
Procedure. Property in coins and currency notes passes by
nere delivery and it is the clearest exception-to the rule
Neno dat quod non habet. [222 B. (

VWi stler v. Forster, (1863) 14 C B. NS 257-258,
referred to.

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Cri m nal ‘Appeal NO. 32
of 1965.

Appeal by special |eave fromthe ,judgnent and / order
dated April 5, 1963 of the Madhya Pradesh Hi gh Court, Indore
Bench in Crimnal Msc., Case No. 135 of 1962.

Niren De, Solicitor-Ceneral, H L. Anand, 1. M Bhar dwaj
and K. B. Mehta, for the appellant.

B.C. Mshra and C.P. Lal, for respondents Nos. 1 and 2.
The Judgrment of the Court was delivered by

Ramaswam , J. This appeal is brought fromthe order of
the High Court of Madhya Pradesh dated 5th April, 1963 in
Criminal M scellaneous Case No. 135 of 1962 wunder section
520 of the Code of Crimnal Procedure directing the return
of 21 currency notes of the denonmination of Rs. 1,000 each
to respondents Raj endra Kumar Singh and Virendra Singh

The currency notes of the total value of Rs, 21,000
were seized by the Madhya Pradesh Police from the Beawar
Branch of the State Bank of India in the course of an
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i nvestigation of a case under sections 420, 406 and 120B of

the Indian Penal Code registered in P.S. Thuko Ganj, |ndore
Cty as Crime No. 113 of 1961 against Kishan Gopal, the
third respondent. It appears that the third respondent had

cone into possession of a sum of Rs. 1,50,000 in
CGovernment currency notes by cheating the first and second
respondents. The currency notes seized fromthe appellant
were said to be part of the property obtained by Kishan
Copal by the comm ssion of the said offence. The case of
the appellant was that it had come into possession of the
said currency notes in the usual course of its business
partly through the Bank of Rajasthan Limted and partly
t hrough the Mahal axn

L2SuP CI 69--15

218

MI1ls Company Limted without any know edge that the said
currency notes had been'the subject matter of an offence.
In the proceedings that foll owed on the investigation of the
sai d case, the _accused persons including the third
respondent ~were acquitted by the Court of the Fourth

Addi ti onal  Sessions Judge, Indore —in Sessions Case No. 3
of 1962 by an order made on 24th April, 1962. In the course
of the trial, the appellant nmade an application under

section 517 (1 ) of the Code of Crimnal. Procedure asking
for delivery of the aforesaid 21 currency notes to it on the
ground that the said currency notes had been seized by the
police from the appellant and that the appellant was an
i nnocent third party who had recei vedthe said notes w thout
any know edge or suspicion of their having been involved in
the commssion of an offence. By his order dated 24th

April, 1962 the 4th Additional Sessions Judge, I|ndore
al l owed the application and directed that the currency notes
should be returned to the appellant. Subsequently, an

appeal was filed to the H gh Court by the State of Mdhya
Pradesh being Crimnal Appeal No. 205 of 1962. The appea
was allowed and the High Court set aside the order of
acquittal of the third respondent and’ convicted him under
sections 420, 406 and 120B of the Indian Penal Code and
sentenced to undergo inprisonnent. The first respondent,
Raj endra Kumar Singh, made an application to the H gh Court
asking for delivery of the currency notes as they bel onged
to him and the second respondent and as they had been
deprived of the said property by the third respondent by the
conmi ssion of the aforesaid offence. The application was
all owed by the H gh Court by its order dated 5th-April, 1963
and the currency notes were ordered to be handed over to the
first and the second respondents. The relevant portion the
order of the High Court reads as follows :--

"Now the bulk of the recovered property consi sts of
CGovernment currency notes either of the denom nation of
rupees one thousand each or noney obtained after the tender
of one thousand rupee notes by Kishan Gopal. The position
of the recovered noney in short is this :--

1. 37, one thousand rupee notes

were recovered fromthe pillow of

accused Kishan Gopal after his

arrest anounting to: 37,000
2. Money directly traceable to one-

t housand rupee notes recovered from

Dayabhai P.W52, with whom it was

deposited by accused Ki shan Gopa

and Mst. Tul sabai . 59, 500
3. Money recovered from Mst. Tul sa-
bai the sister of accused’s cuncubine 10, 000

219
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4. NMbney in Beawar Bank consisting of
two drafts of ten-thousand each; on in
the name of accused Ki shan CGopal and
the other in the nanme of Rukmani bai
his witness for which the accused ten-
dered twenty one thousand rupee notes
and one thousand rupee notes. with which
he opened an account with his Bank. 21,000
Total :-- 1,27,500

This amount (Rs. 1,27,500) is directly traceable to
the conversion of one thousand rupee notes. W, therefore,
direct it be given to Virendra Singh PPW 1, and Rajendra
Kumar P.W 73, who shall proportionately divide it between
t hensel ves. No other-order is made in respect of other
property and., the parties are left to establish their claim
in Cvil Court".
Section 517 o.f the Code’ of Crim nal Procedure states:
"517. (1) ‘Wen an inquiry or atrial in any Crimnal Court
is concluded, the Court may nake such order as it thinks fit
for the disposal by destruction, confiscation, or delivery
to any person claining to beentitled to possession thereof
or otherw se of any property or docunent produced before 'it
or inits custody or regardi ng which any offence appears to
have been committed,  or which has been used for the
conmi ssion of any of fence.

(2) Wien a High Court or a Court of Session makes such
order and cannot ' through its own ~officers  conveniently
deliver the property to the person entitled thereto, such
Court nmay direct that the order be carried into effect by
the District Magistrate.

Section 520 provides as follows :
"Any Court of appeal,confirnmation, reference or revision
may direct any order under section 518, section 518 or
section 519 passed by a Court  subordinate thereto, to be
stayed pending consideration by the forner Court, and may
nodi fy, alter or annul such order and nmade any further
orders that may be just".
220

In Support of this appeal, it was contended in the first
place that the High Court had reversed the order of the
Sessions Judge directing the return of the currency notes
wi thout giving a notice to the appellant and wi thout giving
an opportunity to it for being heard. The argunent was
stressed that there was a violation of the principle of
natural justice and the order of the Hi gh Court| dated 5th
April, 1963 was illegal. It was, however, contended on
behal f of the respondents that there was no provision in
section 520 of the Code of Criminal Procedure for giving
notice to the affected parties and the order of the Hi gh
Court cannot be chal |l enged on the ground that no hearing was
given to the appellant. In our opinion, there is no warrant
or justification for the argunent advanced on behal f of the
respondents. It is true that the statute does not expressly
require a notice to be issued, or a hearing to be given to
the parties adversely affected. But though the statute is
silent and does not expressly require issue of any notice
there is in the eye "of law a necessary inplication that the
party adversely affected should be heard before the Court
nakes an order for return of the seized property. The
principle is clearly stated in the |eading case of Cooper v.
Wandsworth Board of Wirks(x). In that ease section 76 of the
Metropolis Local Anendment Act, 1855 authorised the District
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Board to denmplish the building if it had been constructed by
the owner wthout giving notice to the Board of his
intention to build. The statute laid down no procedure for
the exercise of the power of denmolition, and, therefore, the
Board denolished the house in exercise of the above power
wi t hout issuing a notice to the owner of the house. It was
hel d by the Court of Conmmopn Pleas that’ the Board was |iable
in damages for not having given notice o,f their order
before they proceeded to execute it. Erie, CJ. held that
t he power was subject to a qualification repeat edl y
recognised that no man is to be deprived of his property
wi thout his having an opportunity of being heard and that
this had been applied to "many exercises of power which in
conmon understanding would not be at all a nobre judicia

proceeding than would be the act of the district board in
ordering a house to be pulled down". Wlles, J. said that
the rul e was "of universal application and rounded upon the
pl ai nest principles of justice" and Byles, J. said that

"although there are no positive words in a statute
requiring that the party shall be heard, yet the justice of

the common law will supply the onission of the |egislature."
The same principle has beenreaffirmed in a recent case
Ri dge v. Baldwi n(2). Inthat case, section 191 of the
Muni ci pal Corporations ~Act, 1881 provided that a watch
conmttee may at any tine suspend or dismiss any borough
const abl e whom t hey think negligent in the discharge of his
duty, or otherwi se unfit for the same. -~ The appellant, who
was the chief constable of a

(1) (1863) 14 C. B.N.S. 180. (2) (1963) 2 WL.R 935

221

borough police force, was dism ssed by the watch committee
on the ground that he was negligent in the discharge of his
duties as thief constable. He brought an action' against

the nenbers of the watch commttee by stipulating that his
di smssal was illegal and ultra vires the powers. It was
held by the House of Lords that the decision of the watch
conmttee was ultra vires because they dismssed the
appel l ant on the ground of neglect of duty and as such’ they
were bound to observe the principles of natural justice by
inform ng himof the charges made agai nst hi mand giVing him
an opportunity of being heard. The sane principle was
applied by this Court in Board of Hgh School  and
Internmediate Education. U P.. Allahabad v. Ghanshvam Day
Gupta and Os. (1). It was held in that case that an
exam nati on comm ttee of the Board of Secondary Education in
Utar Pradesh was acting quasi-judicially when exercising
its Dower under rule 1 (1) of Chapter VI of t he
Regul ations dealing wth cases of exami nees using wunfair
nmeans in examnation hall and the principle of natura

justice which require that the exanm nee nust be heard. wll

apply to the proceedi ngs before the Commttee. Though there
was nothing express one way or the other in the Act or the
Regul ati ons casting a duty on the comrittee to act

judicially, where no opportunity whatever was given to the
examnee to give an explanation and present their case
before the Committee. the Resolution of the comrittee
cancelling their results and depriving themfrom appearing
at the next examination was defective. Applying the
Principle to the present case it is nmanifest that the High
Court was bound to give notice to the appellant before
reversing the order of the Sessions judge directing the
di sposall of the property under s. 517 of the Code of

Crimnal Procedure. As no such notice was given to the
appel l ant. the order of the H gh Court dated 5th April, 1963
is vitiated in | aw.
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The next question which arises in this appeal is whether
the High Court was justified on nmerits in ordering the
currency notes to be returned to respondents 1 and 2. It
was argued by M. Mshra that the Hgh Court hat a
di scretion under the statute as to whomthe property was to
be returned and there was no reason why this Court should
interfere with such exercise of discretion by the High
Court. We are unable to accent the argunment. It IS true
that sections 517 and 520 of the Code of Criminal Procedure
confer a discretion on the Hgh Court as regards the
di sposal of the property seized or produced before it or
regardi ng which any offence was said to have been conmitted.
But as we shall presently showthe H gh Court has not
exercised its discretion according to proper legal principle
and its order is hence liable to be set aside. It was
stated by M. M shra that the question involved in
(1) AI.R 1962 S.C 1110
222
this case is whether as to which out of two innocent parties
shoul d suffer, viz.; the person who |ost the property due to
the crimunal,  act of another or the person to whom the
property (currency notes) had been delivered in the norna
course of its business. It is not, however, correct to say
that respondents 1 and 2 are -equally innocent because
respondents 1 and 2 had adnittedly handed over the currency
notes to respondent’ No. 3 "for the crimnal purpose of
duplication". It was indeed urged on behalf of t he
appel l ant that respondents 1 and2 had entered into a
crimnal conspiracy with respondent - No. 3 for ~ "duplicating
the currency notes. 1In-any event, we are satisfied that the
H gh Court was in error indirecting the return of the
currency notes to respondents 1 and 2. The reason  is that
the property in coins and currency notes  passes by nere
delivery and it is the clearest exception to the rule Neno
dat quod non habat. This exception was engrafted in the
interest of commercial necessity. But the exception only
applies if the transferee of the coin. or currency notes
takes in good faith for value and wi thout notice of a defect
in the title of the transferor.The rule is stated by WIlls
J. in Wistler v. Forster(1l) as follows :-

"The general rule of law.is undoubted, that no
one can transfer a better title than he
hi nsel f possesses: Nenpb dat quod non habat. To
this there ,are sone exceptions; one of which
arises out of the rule of the |aw nerchant as
to negotiable instruments. These, being part
of the currency, are subject to. the sane rule
as noney: and if such an instrument be
transferred in good faith, for value, “before
it is overdue, it becones available in the
hands of the hol der, notwi t hst andi.ng  fraud
whi ch woul d render it unavailable in the hands
of a previous hol der."

In the present case the appellant asserted that it had
obtained the currency notes in the normal course of its
busi ness and without any know edge or suspicion of their
havi ng been involved in the comi ssion of any of fence. The
respondents have not alleged fraud or lack of good faith on
the part of the appellant. The appellant hence contended
that the property in the currency notes, passed in its
favour by nere delivery and the appellant "had a right to
possess’ the currency notes within the neaning of s. 517 of
the Code of Crimnal Procedure. W do not wish to express
any concl uded opinion in this case on the ultimate question
of liability for paynent of the noney as between the
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appellant on the one hand and respondents 1 and 2 on the
ot her. But we are of opinion that in the circunstances of

this case the High Court should have directed the return of
the said currency notes to the
(1) (1863) 14 C.B.N. S. 257-258.
223
appel | ant which had the "right to possess" the currency
notes within the | anguage of s. 517 of the Code of Crinina
Procedure.

we accordingly allow this appeal, set aside the order of
the Hi gh Court dated April 5, 1963 and direct that the 21
currency notes of the denom nation of Rs. 1000 each seized
by the Madhya Pradesh Police should be returned to the
appel | ant .
R K P.S. Appeal al | owed.
224




