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ACT:

Constitution of India, 1950, Art. 5(c)--Acquisition
of Indian donicile--Proof.

HEADNOTE

The appel | ant and respondent were contesting candi dates
for election to the State Legislative Assenbly. The
respondent was decl ared el ected, and the appellant filed an
election petition challenging theelection on the ground
that the respondent was not duly qualified under Art. 173 of
the Constitution as he was a citizen of Nepal and not a
citizen of India. The Tribunal held that the respondent was
not a citizen of India, but the Hgh Court in appeal set
asi de that order and upheld the election of the respondent:

On the question whether the respondent was a citizen of
India under Art. 5 of the Constitution, On the nateria
dat e,

HELD: Assuming that the respondent was-not born in the
territory of India, on a consideration of all the events and
circumstances of his life, he had acquired a domicile of
choice in India long before the end of 1949 which is. the
material tinme wunder Art. 5 of the Constitution. He had
formed the deliberate intention of naking India his/  hone
with the intention of permanently establishing hinself and
his family in India and therefore had the requisite  aninus
manendi. He was ordinarily resident in India for 5 ‘years
i medi ately preceding the tine when Art. 5 came into force.
Since the requirenents of Art. 5(c) were satisfied, the H gh
Court rightly reached the conclusion, that he was a citizen
of India at the relevant tine. [805 C D

The only intention required for a proof of a change of
domicile is an intention of pernmanent residence. Wat is
required to be established is that the person who is alleged
to have changed his domcile of origin has voluntarily fixed
the habitation of hinself and his famly in, the, new
country, not for a nere special. or tenporary purpose, but
with a present intention of making it his pernmanent honme, On
the question of domicile at a particular time the course of
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his conduct and the facts and. circunstances before and
after that tinme are relevant. [801 F-G 803 F]

Udny v. Udny,L.R 1 HWL..Sc. 441 and, Doucet V.
Geoghegan, 9Ch. Div. 441, applied.
794

JUDGVENT:

CIVIL APPELLATE JURISDICTION: Civil Appeals Nos. 976
and 977 of 1964.

Appeals from the judgnment and decree dated March 26,
1964 of the Patna Hi gh Court in Election Appeals Nos. 8 and
10 of 1963.

C.B. Agarwala, Jagdish  Panday, Chinta Subbarao, M
Raj agopal an and B.P.~ Jha, for the appellant, (In both the
appeal s) .

K. P Varma and D. Goburdhun, for the respondent (In both
the appeal's).

The Judgrment of the Court was delivered by

Ramaswam , J. Both these appeals are br ought by
certificate against the judgnent and decree of the High
Court of Judicature at Patna dated March 26, 1964,
pronounced in El ection Appeals Nos. 8 and 10 of 1963.

The appellant/ Kedar Pandey and the respondent--Narain
Bi kram Sah’ (hereinafter called Narain Raja) were t he
contesting candidates in the year 1962 on -behalf of the
Congress and Swatantra Party respectively for the election
to Bi har Legislative Assenbly from Rammagar Constituency in
the district of Chanparan. The nom nation ~papers of the
appel lant and the respondent- and two ot hers--Parnmeshwar
Prasad Roy and Sul eman Khan-were accepted by the Returning
O ficer without any objection on January 22, 1962. Later on
the two candi dates--Parnmeshwar Prasad Roy and Sul eman
Khan--wi thdrew their candidatures. After the poll t he
respondent, Narain Raja was declared elected as menber of
the Bi har Legislative Assenbly by majority of valid votes.
On April 11, 1962 Kedar Pandey filed an election’ petition
chall enging the election of the respondent. It was alleged
by Kedar Pandey that the respondent was not duly qualified
under Art. 173 of the Constitution of India to be a
candidate for election as he was not a citizen of |[|ndia.
According to Kedar Pandey the respondent, his parents and
grand-parents were all born in Nepal and, therefore, on the
date of the election, the respondent-Narain Raja--was not
qualified to be chosen to fill the Assenbly seat for which
he had been declared to have been elected. According to
Kedar Pandey the respondent was related to the royal famly
of Nepal and the father of the respondent -- - Rama
Raj a---owned about 43 bi ghas of |land and a house at” Barewa
in Nepal in which the respondent had a share along with his
three other brothers. The election petition was contested by
the respondent who said that he was an Indian citizen and
there was no disqualification incurred under Art. 173 of the
Constitution. The further case of the respondent was that he
had lived in India since his birth and that he was a
resi dent of Rammagar in the district of Chanparan and not of
Barewa i n Nepal. The respondent clained that he was born in
Banaras and not at Barewa.

795

Upon these rival contentions it was held by the Tribuna
t hat the respondent Narain Raja--was not a citizen of
India and, therefore, was not qualified under Art. 173 of
the Constitution for being chosen to fill a seat in the
Bi har Legi sl ative Assenbly. The Tri bunal , t her ef ore,
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declared that the election of the respondent was void. But
the Tribunal refused to nake a declaration that Kedar Pandey
was entitled to be elected to Bi har Legislative Assenbly for
that Constituency. Both the appellant and the respondent
preferred separate appeals against the judgnent of the
El ection Tribunal to the High Court of Judicature at Patna.
The H gh Court in appeal set aside the judgnment of the
Tri bunal and upheld the election of the respondent Narain
Raja. The H gh Court found, on examni nation of the evidence,
that Narain Raja, the respondent before us, was born in
Banaras on Cctober 10, 1918 and that the respondent was
living in India from 1939 right wupto 1949 and even
thereafter. The H gh Court further found that |ong before
the year 1949 Narain Raja had acquired a domicile of choice,
in Indian territory and, therefore, acquired the status of a
citizen of India both-under Art. 5(a) and (c) of the
Constitution. On these findings the H gh Court took the view
that Narain Raja was duly qualified for being elected to the
Bi har ' Legislative Assenbly and the election petition filed
by the appell ant --Kedar Pandey--shoul d be di sni ssed.

The main question arising for decision in this case is
whet her the High Court was right in its conclusion that the
respondent-Narain Raja--was a citizen of India under Art. 5
of the Constitution of India on the material date.

The history of the famly of Narain Raja is closely
connected with the history of Rammagar estate. It appears
that Rammagar estate in the district of Chanparan in Bihar
originally belonged to. Shri Prahlad Sen after whose death
the estate canme into the possession of Shri ~ Mdhan Vikram
Sah, popul arly known as Mhan Raja. After the death of Mbhan
Raja the estate cane into the possession of Rani. Chhatra
Kumari Devi, the vidow of Mohan Raja, and after the death of

Rani Chhatra Kumari Devi, the estate came into t he
possessi on of Rama Raja alias  Mhan Bikram Sah, the
f at her of the respondent Narain Raja. It is in evidence
that the daughter of Prahlad Sen was married to Shri
Birendra Vikram Sah, the father of Mbart Raja. Mhan

Raja died without any nmal e issue but during his lifetine he
had adopted Rama Raja, the father of the r espondent
and by virtue of a will executed by Mhan Raja in the vyear
1904 in favour of his wife Rani Chhatra Kumari Devi the Rani
becane entitled to the Ramagar estate on the death of M)han
Raja (which took place in 1912), in preference to the
adopted son Rama Raja since the properties belonged to Mhan
Raja in his absolute right and not as ancestral properties.
After the death of Rani

L/ P(D)5SCl --12
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Chhatra Kumari Devi in 1937 Rama Raja came into the
possession of the Rammagar estate. In the year 1923, Ran
Chhatra Kumari Devi had filed RS. No. 4 of 1923  agai nst
Rama Raja the Court of Sub-Judge, Mdtihari with regard to a
village which Rana Raja held in Rammagar estate on the basis
of a Sadhwa Patwa | ease. Rama Raja in turn filed T.S. No. 34
of 1924 in the Court of Subordinate Judge of Motihar
agai nst Rani Chhatra Kumari Devi and others claimng title
to Rammagar estate and for possession of the same on the
basi s of his adoption by Mdhan Raja. The Title Suit and the
Rent Suit were heard together by the Additional Sub-Judge,
Moti hari who, by his judgment dated August 18, 1927 decreed
the Title Suit filed by Rama Raja and dism ssed the Rent
Suit filed by Rani Chhatra Kumari Devi. There was an appea
to the Hgh Court of Patna which dismissed the appeal
Agai nst the judgnment of the High Court appeals were taken to
the Judicial Commttee of the Privy Council. The appeal was
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decided in favour of Rani Chhatra Kumari Devi and the result
was that the Title Suit filed by Rama Raja was di sm ssed and
Rent Suit filed by Rani Chhatra Kumari Devi was decreed. In
the course of judgnent the Judicial Comrittee did not
di sturb the finding of the trial Court that Rana Raja was an
adopted son of Shri Mhan Vi kiram Sah alias Mhan Raja and
accepted that finding as correct; but the Judicial Commttee
hel d that Ramagar estate was not the ancestral property of
Mohan Raja, but he got that property by inheritance, he
being the daughter’s son of Prahlad Sen, the origina

proprietor of that estate. In view of this circunstance, the
Judicial Committee held that though Rama Raja was the
adopt ed son of Mhan Raja, Rama Raja was not entitled to the
estate in view of the will executed by Mohan Raja in favour
of Rani Chhatra Kumari Devi. in the year 1904. It appears
that in the year 1927 Rama Raja had taken possession of
Rammagar estate and got his nane registered in Register D
and renmained i n possession till the year 1931 when he | ost
the suit in-  Privy Council. After the decision of Privy
Counci | ; ‘Rani Chhatra Kumari Devi again canme into possession
of Ramagar estate and continued to remain in possession
till she died in 1937. 1t is in evidence that after the
death of Rani Chhatra Kumari Devi, Rama Raja obtained
possession of Rammagar estate and continued to remain in
possession thereof from 1937 till 1947, the year of his
death. There is evidence that Rana Raja died in Bonbay and
hi s dead-body was crenated i n Banaras.

It is also in evidence that during the lifetine of Rama
Raja there was a partition suit in the year 1942--No. 40 of
1942--for the partition of the properties off the Rammagar
estate among Rama Raja and his sons i ncludi ng the
respondent. This suit was filed on Septenber 29, 1942 in the
Court of the Subordinate Judge at Mtihari. A prelininary
decree--Ex. 1(2)--was passed on April 16, 1943 on conprom se
and the final decree--Ex 1(1) inthe suit
797
was passed on May 22, 1944. Fromthe two decrees it appears
that Ramagar. estate was conprised of extensive properties
including zanmindariinterest in a large nunber of villages
and the. estate 'had an extensive area of Bakasht |ands. By
the said partition the estate was divided anong the co-
sharers but <certain properties including forests in - the
estate were left joint.

On behal f of the appellant M. Aggarwal a put forwardthe
argument that the H gh Court was not justified “in holding
that Narain Raja was born in Banaras in the year 1918.
According the case of the appellant Narain Raja was born at
a place called Barewa in Nepal. In order to prove his . case
the appel l ant examined two W tnesses---Sheonath Tewar
(P.W 18) and N.D. Pathak (P.W 15). The H gh Court  held
that their evidence was acceptable. There was also‘a plaint
(Ex. 8) produced on behal f the appellant to show that Narain
Raja was born at Barewa. This plaint was apparently filed in
a suit brought by the respondent for the realisation  of
noney advanced by the respondent’s nother to one Babula
Sah. The place of birth of the respondent is nentioned in
this plaint as Barewa Durbar. The High Court did not attach
i mportance to Ex. 8 because it took the view that the des-
cription of the place of birth given in the docunent was
only for the purpose of litigation. It further appears from
Ex. 8 that it was not signed by the respondent but by one
Subhan M an Joi aha described as 'Agent’. On behalf of the
respondent R W 9--G S. Prasad was examined to prove that
Narai n Raja was born at Banaras. The Hi gh Court accepted the
evi dence of this witness and al so of the respondent hinself
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on this point. It was submtted by M. Aggarwala that there
were two circunstances which indicate that the respondent
coul d not have been born at Banaras: In the first place, it
was poi nted out, the nunicipal registers of Banaras for the
year 1918---Ex. 2 series--did not nmention the birth of the
respondent. It was explained on behalf of the respondent
that house at Manurganj in which the respondent was born was
not included within the linmts of the nunicipality in the
year 1918, and that the omission of the birth of the
respondent in the municipal registers was therefore, of no
significance. It was contended behalf of the appellant that
there was litigation with regard to properties of Ramagar
estate between the respondent’s father Rani Chhatra Kunari
Devi and therefore the evidence of PW G S. Prasad that
Rama Raja was livingwith Rani Chhatra Kurnari Devi at
Rammagar even during her lifetime cannot be accepted as
true. It was, therefore, suggested that it was highly
i mprobabl e that Narain Raja should have been born at Banaras
in the year 1918, as alleged, in the house belonging to
Ramagar ' estate. W do not, however, think it necessary to
express any concl uded opinion on thi's question of fact but
proceed to decide the case the assunption that Narain Raja
was not born in the territory ,of India, in the year 1918.
The reason is that the place of birth

798

of Narain Raja has lost its inportance in this case in view
of the concurrent findings of both the H gh Court and the
Tribunal that for 'a period of 5 years ‘preceding the
conmmencement of the Constitution Narain Raja was. ordinarily
resi dent in the territory of India. Therefore the
requirenment of Art. 5(c) of the Constitution is fulfilled.
M. Aggarwal a on behal f of the appellant did not challenge
this finding of the Hgh Court. It is. therefore, nmanifest
that the requirement of Art. 5(c) of the Constitution has
been established and the only question remnmaining f or
consideration is the question whether Narain Raja had his
domcil in the territory of India‘at the material tine.

Upon this question it was argued before the H'gh /Court
on behalf of the respondent that the domicil of ~origin of
Mohan Raja may have been in Nepal but he had acquired a
domicile of choice in India after inheriting Ramagar Raj
fromhis maternal grandfather Prahlad Sen. It was said that
Mohan Raja had settled down in India and had married all his
4 Ranis in Rammagar. It was argued, therefore, that at the
time when Mhan Raja had adopted Rana Raja in 1903 Mhan
Raja’'s domcil of choice was India. It was said that by
adoption in 1903 Rana Raj a became Mbhan Raja's son and by
fiction it nust be taken that Rama Raja’s domicil was india
as if he was Mhan Raja’s son. It was contended in the
alternative that whatever may have been Rana Raja’'s ~ donici
before 1937 when Rani Chhatra Kurmari Devi died, Rana Raja
acquired a domicil of choice in India when he came to | India
on the death of Rani Chhatra Kumari Devi. It was al so stated
on behalf of the respondent that Ranma Raja remained in
possession of the Rammagar estate until his death in 1947.
The Hi gh Court, however. held, upon exam nation of the
evi dence, that there was no material on the record to decide
the question of Mohan Raja’s donmicil. It was also held by
the Hi gh Court that it was not possible to ascertain from
the evidence whether there was any intention of Rana Raja to
settle down in India and nake it his permanent home. In any
event. Narain Raja was born in the year 1918 and unless the
domicil of Rama Raja in 1918 was ascertained the domcil of
origin of Narain Raja will remain unknown. The Hi gh Court
therefore, proceeded upon the assunption that Narain Raja
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had his domicil of originin Nepal: and examned the
evidence to find out whether Narain Raja had deliberately
chosen the domicil of choice in India in substitution for
the domicil of origin.

The crucial question for determnation in this case,
therefore. is whether Narain Raja had acquired the dom ci
of choice in India.

The law on the topic is well-established but the

difficulty is found in its application to varying
conbi nati on of circunstances in each case. The | aw
attributes to every person at birth a dom ci

799

which is <called a domcil of origin. This domicil may be
changed and a new domicil, which is called a domcil of

choi ce, acquired; but the two kinds of domicil differ in one
respect. The domicil of origin is received by operation of
law at birth; thedomcile of choice is acquired |ater by
the actual renoval of an individual to anot her country

acconpani ed by his aninmus nmanendi. The domcil of origin
is determned by the domicil, at the tine of the «child s
birth, of that person upon whom he is |egally dependent. A
legitimate child born-in awdl ock to a living father

receives the domcil of the father at the tine of the birth;
a posthumpus legitimate child receives that of the nother at
that tine. As regards change of domcil, any person not
under disability may ;at any tinme change his existing doni ci

and acquire for hinself a donmicil of choice by the fact of
residing in a country other than that of his  donicil of
origin with the intention of continuing tO reside there
indefinitely. For this purpose residence is a mere physica
fact, and nmeans no nore than personal presence in a
locality, regarded apart fromany of the  circunstances
attending it. If this physical fact is acconpanied by the
required state of nind, neither “its ~character nor its
duration is in any way material. The state of mnd, or
animus manendi, which is required demands that the person

whose domicil 1is the object of (the inquiry should have
formed a fixed and settled purpose of making his “principa
or sole permanent home in the country-of residence, or, in

effect, he should have formed a deliberate intention to
settle there. It is also well-established that the onus of
proving that a domcil has been chosen in substitution  for
the domcil of origin lies upon those who assert that the
domcil of worigin has been |lost. The domcil of origin
continues unless a fixed and settled intention of abandoni ng
the first domicil and aquiring another as the sole  dom ci

is clearly shown (see Wnarts v. Attorney-Ceneral. (1) 1In
Munr o V. Munro(2) Lord Cottonham states ‘the rule as
fol | ows:

"The domicil of origin nust  prevai

until the party has not only acquired-another

but has nanifested and carried into execution
an intention of abandoning his former domcil

and acquiring another as his sole domcil. To
effect this abandonment of the domcil  of
origin, and substitute another in its place,
it required animb et facto, that 1is, the
choice of a place, actual residence in the
pl ace then chosen and that it Should be the
principal and pernmanent residence, the spot
wher e he had placed larem rerungue ac
fortunarum suarum summam |In fact, there must
be both residence and intention. Residence
al one has no effect, per so, though it may be
nost important as a ground fromwhich to infer
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(1) [1904] A.C. 287. (2) 7 C|l. & Fin . 876.
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In Aikman v. A kman(1l), Lord Canpbell has discussed the
guestion of the effect on domicil of an intention to return
to the native country, where such intention is attributable
to an undefined and renpte contingency. He said:

"I'f a man is settled in a foreign
country, engaged in some permanent pursuit
requiring hi s resi dence there, a nere
intention to return to his native country on a
doubt ful contingency, will not prevent such a
residence in a foreign country fromputting an
end to his domicil of origin. But a residence
in a foreign country for pleasure, lawful or
illicit, which residence my be changed at any
nmonent, w.thout the violation of any contract
or any  duty, and is acconpanied by an
i ntention of going back to reside in the place
of ~birth, or the happening of an event which
in the course of nature nust speedily happen
cannot be considered as indicating the purpose
to liveand die abroad."

On behalf of the appellant M. Aggarwala relied on the
decision. of the House of Lords in Morhouse v. Lord(2) 1in
which it was held that in order to | osea domicil of origin
and to acquire a new domcil, a man must intend quatenus in
illo exuere patriam and there nmust be ‘a change of
nationality, that is natural allegiance Ris not enough for
him to take a house in the new country, ~even wth the
probability and the belief that he may remain there all the
days of his life. But the principle laid down in this case
was discussed in Udny v. Udny(3) which decision is the
| eading authority on what constitute adonmicil of choice
taking the place of a domicil of origin. It is there pointed
out by Lord Westbury that the expressions used in Mborhouse
v. Lord(2), as to the intent exuere patriam are calculated

to mislead, and go beyond the question of donmicil. At/ page
458 Lord Westbury states:
"Domicil of choice.is a —conclusion or

i nference which the |law derives fromthe fact
of a man fixing voluntarily his sole or chief
residence in a particular place, wth the
intention of continuing to reside there for an
unlimted tine. This is description of the
circunstances which create or constitute a
domcil and not a definition of “the term
There nust be residence freely chosen and. not
prescri bed or dictated by any ext erna
necessity, such as the duties of office, the
demands of creditors, or the relief from
illness, and it must be a residence fixed, not
for alimted period or particular purpose,
but general and indefinite in its future
contenplation. It is true that residence,
originally tenmporary or intended for a limted
(1) 3 Mac Q, HL.C 854. (2) 10 H. L.

Cas. 272.
(3) L.R 1 HL. Sc. 441,
801

period, may, afterwards beconme general and
unlimted; and in such a case, so soon as the
change of purpose, or aninmus manendi, can be
i nferred, the fact of doni ci | is
established ."
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In the next case--Doucet v. Geoghegan (1)
the Court of Appeal decided that the testator
had acquired an English domcil; and one of
the main facts relied on was that he had tw ce
married in England in a manner not conformn ng
to the formalities which are required by the
French Law for the legalisation of marriages
of Frenchnen in a foreign country. Janes L.
J. stated as follows:

"Bot h his narriages were acts of
unmtigated scoundrelism if he was not a
domiciled Englishman. He brought up hi s
children in this country; he made his will in
this country, pr of essi ng to exerci se
testanentary rights which he woul d not have if
he had  not - been an Englishman. Then with
respect to his declarations, what do they
amount to? He is reported to have said that
when he had nade his fortune he would go back
to France. A man who says that, is like a man
who expects to reach the horizon and finds it
at last no nearer than it was at the begi nning
of his-journey. Nothing can be inmagined nore
i ndefinitethan such decl arati ons. They cannot
outwei gh-the facts of the testator’'s life."
In our opinion, the decisions of the English Courts in Udny
v. Undy(3) and Doucet v. CGeoghegan(l) represent the correct
law with regard to change of dom cil of origin. W are of
the view that the, only intention required for a proof of a
change of domcil is an.intention of permanent residence. In
ot her words, what is requiredto be establishedis that the
person who is alleged to have changed hi's domicil of origin
has voluntarily fixed the habitation of hinmself ‘and his
famly in the new country, not for a mere special of
tenmporary purpose, but with a present intention of making it
hi s permanent home.

Agai nst this background of | aw we have to consider the
facts in the present case for deciding whether Narain Raja
had adopted India as his permanent residence with the
intention of nmaking a donmicil of choice there. [In other
words, the test is whether Narain Raja had formed the fixed
and settled purpose of making his hone inilndia wth the
i ntention of establishing hinself and his famly in India.
(1) 9 Ch. Div. 441.

(2) L.R 1 H L. So. 441.
802

The followng facts have been either admtted by the
parties found to be established in this case.  Narain Raja
was educated in Calcutta from1934 to 1938. From the  year
1938 onwards Narain Raja lived in Ramagar. After Rama
Raja’'s death in 1947 Narain Raja continued to -live in
Rammagar, being in possession of properties obtained by him
under conpronmise in 1944. In the course of his statenent
Narain Raja deposed that his father had built a palace in
Ramagar between 1934 and 1941 and thereafter Narain Raja
hinself built a house at Ramagar. Before he had built his
house, Narain Raja lived in his father’s palace. There is
the partition suit between Narain Raja and his brothers in
the year 1942. Exhibits 1(2) and 1(1) are the prelimnary
and final decrees granted in that suit. After the partition
Narain Raja was |ooking after the properties whi ch
were left joint and was the nanager thereof. The extensive
forests of Rammagar estate were not partitioned and they had
been left joint. Narain Raja used to make settlenment of the
forests on behalf of the Raj and pattas used to be executed
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by him After partition, he and his wife acquired properties
in the district of Chanmparan, in Patna and in other places.
Narain Raja and his wife and children possessed 500 or 600
acres of land in the district of Chanmparan. Narain Raja
managed these properties from Rammagar. He had also his
houses in Bettiah, Chapra, Patna and Benaras. The forest
settlenents are supported by Exhibits X series, commencing
from 1943, and by Ex. Wof the year 1947. Then, there are
regi stered pattas excluded by Narain Raja of the year 1945,
which are Exs. W3, W4, and W5. There are docunments which
prove acquisition of properties in the name of Narain Raja’s
wife--F(D, F(2). F(3) .and F(5). Exhibit F(4) shows the
purchase of 11 bighas and odd | and at Patna by Narain Raja.
It is also inportant to notice that Narain Raja had obtained
I ndi an Passport dated March 23, 1949 from Lucknow i ssued by
the Governor-General of India and he is described in that
Passport as Indian-by birth and nationality and his address
is given as Rammagar of Chanparan district. In the course of
his evidence Narain'Raja said that he had been to Barewa for
the first tine with his father when he was 10 or 12 vyears
old. He -also said that he had not gone to Barewa for ten
years before 1963.
The Hi gh Court considered that for the determ nation of the
guestion of domicil of a person at a particular tinme, the
course of his conduct and the facts and circunstances
before and after that time are relevant. W consider that
the view taken by the High Court on this point is correct
and for considering the domicil of Narain Raja on the date
of coming into force of the Constitution of India his
conduct and facts and circunstances subsequent to the tinme
shoul d al so be taken into account. 'This view is borne
803
out by the decision of the Chancery Court in In re Gove
Vaucher v. The Solicitor to the Treasury(l) in which the
domicil of one Marc Thonegay in 1744 was at issue and
various facts and circunstances after 1744 were considered
to be relevant. At page 242 of the report Lopes, L.J. has
st at ed:
"The domicil of an .independent ~ person is
constituted by the factum of residence in a
country, and the aninus manendi, that is, the
intention to reside in that country for an
indefinite period. During the argunent it was
con,ended that the conduct and acts of Marc
Thonmegay subsequently to February, 1744, at
the tine of the birth of Sar ah wer e
i nadm ssible as evidence of Marc ~Thonegay’'s
intention to permanently reside in this
country at that tinme. It was said that we nust

not regard such conduct and acts in
determ ni ng what the state of Marc Thonegay’s
mnd was in February, 1744. For nyself || do

not hesitate to say | was surprised at such a
contention; it is opposed to all the rules  of
evidence, and all the authorities with which

am acquai nted. | have always understood the
law to be, that in order to deternine a
person’s intention at a given tine, you may
regard not only conduct and acts before and at
the tinme, but also conduct and acts after the
time, assigning to such conduct and acts their
relative and proper wei ght of cogency. The
law, | thought, was so well-established on
that subject that I should not have thought
it necessary to allude to this contention
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unl ess | had understood that the propriety of
adm tting this evi dence was sonmewhat
guestioned by Lord Justice Fry, a view which |
rather now gather fromhis judgment he has
rel i nqui shed. "

We are, therefore, of opinion that. the conduct and
activities of Narain Raja subsequent to the year 1949 are
rel evant but we shall decide the question of his domicil in
this case mainly in the light of his conduct and activities
prior to the year 1949.

Reverting to the history of Narain Raja’s life from 1950
onwards, it appears that he had married his wife in 1950.
Hs wife belonged to Darkoti in H nmachal Pradesh near
Patiala. The narriage had taken place at Banaras. Narain
Raja had a son and a daughter by that marriage and according
to his evidence the daughter was born in Banaras and the son
was born in Bettiah. The daughter prosecutes her studies in
Dehradun.  In 1950 or 1951 Narain Raja had established a
Sanskrit /Vidalya .in Ramagar in the nane of his nother,
called Prem Jananl Sanskrit Vidyal aya. The story of Narain
Raja' s political activities is as follows: There was a Union
Board in Rammagar before Gram Panchayats had cone into
exi stence, of which Narain Raja was the Chairman or
Pr esi dent .

(1) (1889) 40 Oh. D. 216.

804

After Gram Panchayats were established, the Union Boar d
was abolished. Narain Raja was a voter in the G am Panchayat
and he was el ected as the Vice-President of the Union called
C.D.C M Union of Rammagar. For the CGeneral El ections held
in 1952 Narain Raja was a voter from Rammagar Constituency.
In the General Election of 1957 he stood as a candidate
opposi ng Kedar-Pandey. Thereafter, he becane the President
of the Bettiah Sub-divisional Swatantra Party and  then
Vi ce-President of Champaran District Swatantra Party.

Taking all the events and circunstances of Narain Raja’s
life into account we are satisfied that |ong before 'the end
of 1949 which is the material tinme under Art. 5 of the
Constitution, Narain Raja had acquired a donicil of /choice

in India. In other words, Narain Raja had fornmed the
deliberate intention of naking his hone with the intention
of permanently establishing hinself his famly in India.” In

our opinion, the requisite aninmus manendi has been proved
and the finding of the High Court is correct.

On behal f of the appellant M. Aggarwala suggested  that
there were two reasons to show that Narain Raja had no
intention of nmaking his domicil of choice in I ndi a.
Ref erence was made, in this context, to Ex. 10(c) which is a
khati an prepared in 1960. showing certain properties
standing in the name of Narain Raja and his brothers in
Nepal . It was argued that Narain Raja had property.in Nepa
and so he could not have any intention of living in  India
permanently. It is said by the respondent that the ‘tota
area of land nentioned in the khatian was about 43 bighas.
The case of Narain Raja is that the property had bel onged to
his natural grandnother nanmed Kanchhi Miiya who had gifted
the land to Rama Raja. The |and was the exclusive property
of Rama Raja, and after his death, the property devolved
upon his sons. The case of Narain Raja on this point is
proved by a Sanad (Ex. AA). In any event, we are not
satisfied that the circunstance of Narain Raja owning the
property covered by Ex. 10(c) can outweigh the fact that
Narain Raja al one had extensive properties in India after
the partition decree of the year 1944.

It was al so pointed out on behal f of the appellant that
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Narain Raja, and before himRama Raja, had insisted upon
desi gnati ng thenselves "Sri 5, indicating that t hey
belonged to the royal famly of Nepal It was argued on
behal f of the appellant that Narain Raja had cl ung
tenaciously to the title of "Sri 5", thereby indicating the
intention of not relinquishing the claimto the throne of
Nepal if at any future date succession to the throne falls
to a junior nenber of the famly of the King of Nepal. We
do not think there is any substance in this argument. It is
likely that Narain Raja and his father Rama Raja had
prefixed the title of "Sri 5" to their names owing to the
pride of their ancestry and sentinenta
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attachnment to the traditional title and this circunstance
has no bearing on the question of domicil. Succession to

throne of Nepal is governed by the rule of prinogeniture and
it cannot be believed that as the second son of his father
Narain Raja could ever hope to ascend to the throne of
Nepal ,  and we think it is unreasonable to suggest that he
descri bed hinself as "Sri 5" with the intention of Kkeeping
alive his ties with Nepal. There was evidence in this ease
that Narain Raja’ s eider brother Shiv Bi kram Sah has Ileft
mal e i ssues.

For the reasons expressed, we hold that Narain Raja had
acquired domcil /of ~choice in India when Art. 5 of the
Constitution cane into force. W have already referred to
the finding of the Hgh Court that Narain Raja was
ordinarily resident  in India for~ 5 years imediately
preceding the tine when Art. 5 of the Constitution came into
force. It is manifest that the requirements of Art. 5(c) of
the Constitution are satisfied in this case and ‘the Hgh
Court rightly reached the conclusion that Narain Raja was a
citizen of India at the relevant tine:

We accordingly disniss both these appeal's with costs. One
set

Appeal s di sm ssed.
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