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ACT:

Mysore Adm nistrative Service (Recruitnent) Rules.
1957-Direct Recruits and pronotes-Quotes fixed-A pronotee
tenmporarily appointed against. direct recruitnment & against
di rect recruitnment vacancy-Whether could claima /right of
seniority in the post as against a direct recruit.

HEADNOTE:

The Mysore Adm nistrative Service (Recrui't nent)
Rul es, 1957 <classified class | posts into two categories:
seni or scal e posts and the junior. scale posts. ,. Two-
thirds of the junior class | post were filled by pronotion
fromdass Il '' Oficers and the balance of one-third by

direct recruitment by the Public Services Comm ssion. The
Mysore Admi nistrative Service (Cadre) Rules, 1958 fixed
the cadre strength at 12 senior scal e posts and'1 35
junior scale posts, all of which were pernanent: - By the
Mysore Recruitment of Gazetted Probationers Rules, 1959 the
guota for direct recruitnent to the Msore Admnistrative
Service was increased fromone-third to two-thirds for a
period of five years consequence of which the quota for
pronot ees had been reduced to one third. Rule 17(b) of the

1957- Recrui tnent Rul es enpowered the Governnent to fill up
posts-tenporarily by pronoti on agai nst vacanci es for
direct recruits but such pronotees were |liable to be
reverted after the appointnment of direct recruits. 1In

exercise of this power, the eight appellants along with 51
other were prombted to officiate as junior Class | officers
in the 59 vacancies (39 for pronotees and 20 for direct
recruits). In 1962, the Covernment appointed direct
recruits to 20 of the junior Class | posts but to avoid
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any hardship to the of ficiating pronotees and to avoid
audi t obj ecti ons, t he CGovernment sanctioned 20 tenporary
posts to accommopdate t he probati oner for the two year
period of their training. At the end of two years, and
on completion of ©probation, in 1964 t he CGover nirent
term nat ed the probation of the direct recruits, as a
result of which t hey becamre entitled, under Rule 9 of
t he Government Service Probation Rules. 1957. to be
confirmed as full nenbers of the service. They were
accordingly confirmed in the 20 substantive vacanci es exi st
inwithin their quota. The Governnment, however, did not
renew the tenporary vacancies after the direct recruits
had been confirned in the pernmanent vacanci es.

In January, 1972, a Gadation List was published in
whi ch the di rect recruits (respondents) were shown as
seni or to the appellants. The nunbers of the respondents
inthe Ilist were 214 to 236 wher eas those of the
appel l ants were 273 to 280.  The appellants chall enged
the seniority of the respondents in wit petitions on the
ground nainly that the respondents were recruited only to
the 20 tenporary posts created and that the appellants and
51 others were appointed to 59 permanent vacancies. The
Hi gh Court dismissed the wit petitions.

Di sm ssing the appeal to this Court;

N

HELD: The contention of the appellant that the
respondents were recruited to tenporary vacancies i s wong.
Respondents (direct recruits ) were entitled to the
vacanci es within ‘their quota which had not been filled up
and they were senior to  the appellants. [821D; 825F]

(1) The principles generally followed inwrking out
t he guot a rul e are, (i) Wuere rules prescribe quota
bet ween direct recruits and pronotees confirmation or
substantive appoi ntnent can only be in respect of clear
vacancies in the per manent strength of the cadre. B (ii)
confirmed persons are senior to those who are officiating;
(iii) as between person appointed in officiating capacity.
seniority is to be counted on the Ilength of continuous
service: (iv) direct recruitnent is possible only by
conpetitive exam nati on which i's t he Prescri bed
procedure under the rules |In pronotional vacancies the
Promotion is either
4-1L1127SCl /75
816
by selection or on the principle of seniority-cumnerit.
A pronotion could be made in respect of a tenporary post or
for a speci fied period, but direct recruitment has
general l y to be made only in respect of a clear pernmanent
vacancy, either existing or anticipated to raise at or about
the period of probation is expected |o be conpleted; (v) if

pronmotions are nmade to vacancies in excess- of the
promoti onal quota, the pronotions nay, not be ‘totally
illegal but would be irregular. t he pr onmot ees ' cannot
claim any right to hold promotional posts unless the
vacancies fall within their quota.. If the pronotees occupy
any vacancies which are wthin the quota of direct

recruits, when the direct recruitnment takes place, the
direct recruits wll occupy the vacancies wthin their
guota. Pronptees who are occupying the vacancies wthin
the quota of direct recruits wll either be reverted or
they will be absorbed in the vacancies within their quota.
inthe facts and circunstance of the case and (vi) as long
as the quota rule remains neither pronotees can be allotted
to any of ’ the substantive vacancies of the quota of
direct recruits nor direct recruits can be allotted to
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pronoti onal vacanci es. and (vii) quotas which are fixed
are unalterable according to exigencies of the situation
They can only be altered by fresh determ nation of
guotas wunder the relevant rules. One group cannot claim
the quota fixed for the other group either on the ground
that the quotas are not filled up or that because there
had been a nunber in excess of the quota the same should
be absorbed depriving the other group of quota. [822H
823A-C, 824 C&G

Bi shan Sar up GQupta v. Union of India A l.R 1972
S.C. 2627; S. Jaisinghani v. Union of India [1967] 2 S.C R
703; A.K  Subraman v. Union of India A1.R 1975 S.C. 483
and Bachan Singh & Anr. wv. Union of India & ors. [ 1972] 3
S .CR 898. referred to.

(2) The cadre, in the present case, consisted only
of permanent posts through out the period. After the rules
cane into force the pronotees were in excess of’ the quota
but when in 1962 direct recruitnment was made there were
20 direct recruitnent vacancies in the quota which were
not filled ~up. The pronotees, however, being 2 in excess
wer e not entitled to confirpmation against the vacancies
within the quota of the direct recruits. The pronptees
were pronoted on officiating basis. On the conpletion of
the period of training of the 20 direct "recruits there was
no renewal of the tenporary posts and, therefore. the
tenmporary posts which were created for the di rect
recruits during their peri od of “probation coul d not be
taken into account 'ill working out ~the quota rule and for
adj ust ment of seniority. In fact, they were created due
to certain exigencies and were outside the cadre. [821 D

(3) The pronotees had not been deprived of their
appoi nt nent and t hey had not been subjected to any

reversion. The inplenentation of ~the -quota. rule has
resulted in the adj ustnment of seniority consistent with
the quota. The confirmations had been i ssued having

regard to the permanent strength of ‘the cadre and the quota.
[ 821H, 822A]

(4) It is impossible to hold that the di rect
recruits were tenmporary enpl oyees outside the pernmanent
cadre of the service. Rule 9 of the Msore Governnent
Servant’s Probation Rules excludes tenporary posts fromthe
cadre. It also provides for confirmation —of a probationer
as full nmenber of the service in any substantive vacancy
in the permanent cadre of such class.[822C D

Bi shan Sar up Gupta v. Union of India AT.R -~ 1972
S.C. 2627: G R Luthra Additional District Judge Del hi v.
Lt. Covernor Delhi & Ors. A'1.R 1974 S.C 1908 and A. K
Subman v. Union of India A.1.R 1975 S.C. 483, referred to.

(5) There was no quota rule for the period between
| Novenber. 1956 and 1 Decenber., 1957. During the period
from 2 Septenber, 1957 and 10 Septenber, 1959 (the dates
on whi ch the 1957 and 1959 Rules cane into force) many
persons were promoted from Class Il. Since two thirds of
the vacanci es during this period wer e pr onot.i ona
vacanci es, persons prompted to those vacancies coul d not
be di sturbed. However, those pronbotees who were in excess
of the two-third vacancies would be pushed down to the
vacanci es in the subsequent
817
period Again, during the sane period direct recruits equa
i n nunber to those one-third vacancies should be placed
next after the pronotees placed in the first set of two-
thirds vacancies. |f the direct recruits were in excess of
the quota they would be shifted to the subsequent peri od.
[ 823G H. 824A]
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(b) During the period |l Septenber, 1959, to 26
Cct ober, 1964, (direct recruitnment vacanci es becane two-
third and the pronotional vacancies one-third, as a result
of which the excess pronotees during the previous period
woul d be first absorbed in the promotional vacancies and
subsequent pronotees would hereafter be absorbed. The
resulting position was that direct recruitnment vacancies
between 11 Septenber 1959 and 26 COctober, 1964, the date
of confirmation of the respondents (direct recruits) could
not be occupied by the pronotees. The fact that direct
recruits were confirnmed would not, therefore, rob them of
their quota which remained wunfilled from 2 Decenber, 1957
onwar ds. The Governnent, therefore, rightly confirned the
direct recruits and the appellate by adjustnent of
vacancies within their respective guot as and det ermi ned
their seniority in accordance with Rule 2(b) of the
Seniority Rules. [824 B.D.]

JUDGVENT:

CIVIL  APPELLATE JURI SDICTION: Civil Appeal Nos. 1359
to 1365 of 1973.
From t he Judgnent and order dated the 15th day of Decenber,
1972 of the Mysore High Court in Wit Petitions Nos.
192,193. 478, 670, 940, 1303 and 1809 of 1972.

5. H Qruraj Rao and S. - Markendeya, for the
appel lants in all the appeal s.

F. S. Nariman and Narayan Nettar, for respondent No. 1
in all the appeals.

S. S Javali, K R D. - Karanth, A K Srivastava and
B. P. Si ngh, for Respondents Nos. 2, 3, 5, 6, 13 .and 15 in
C. A 1359/73
The Judgnent of the Court was delivered by

RAY, C J.: These appeals are by special |eave against
the judgnent dated 15 Decenber, 1972 of the H gh Court of
Mysor e. The appellants in the wit petition asked for

guashi ng t he Gradation List of Oficers published by the
State on 13 January, 1972. The consequential prayer is for
assigning correct ranks to the appellants.

The princi pal gquestion is the relative seniority
bet ween direct recruits and pronbtees to the cadre of
Assi st ant Conmi ssioners of Mysore Administrative Service
Class | (Junior Scale). By a notification dat ed 13
January, 1972 the Gover nment published the Gradation List
whi ch was prepared as on 1 January, 1972. In the Gradation
Li st respondents No. 2 to 24 were placed at serial No. 214
to 236. The appellants are placed in the Gadation List at
serial No. 273 to 280. The appellants challenge the
seniority of the respondents in the Gradation List.

On 2 Decenmber, 1957 the Mysore Admi ni-strative
Service (Recruitment) Rules 1957 (hereinafter referred to as
the 1957 Recruitment Rules) franmed under Article 309 of the
Constitution cane into force and the previous Rules were
superseded. Under the 1957 Recr ui t nent Rul es C ass
posts were di vi ded into two categories. One was the
senior scale post and the other was the junior post. The
junior scale

818
post s were to be filled up in the proportion of 66.2/3 per
cent by pro- notion fromdCass Il officers and 33.1/3 per

cent by direct recruitnment be conpetitive examnation to
be held by the Public Service Comi ssion

By notification dat ed 23 January, 1958 i ssued
under Article 309 of the Constitution the Gover nor
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constituted the Mysore Adm nistrative Service (Cadre)
Rules with effect from 1 Novenber, 1956 (hereinafter
referred to as the Cadre Rules). The cadre consisted only
of permanent posts conprising 12 Senior Scal e posts and
135 Junior Scale Posts. The Cadre did not include temnporary
post s.

It may be stated here that the initial cadre strength
of Assistant Comm ssioners Class | Junior Scale posts was
filled by persons allotted to the new State of Mysore on 1
Noverber, 1956 when the new State of Mysore was forned. The
allottees exceeding the strength of the cadre were
gradual | y adj ust ed agai nst substantive vacancies. Till 2
Decenber, 1957 the Governnent did not frame special rules
of recruitnent applicable to the Msore Administrative
Service. Consequently all the vacanci es arising until 2
Decenber, 1957 were filled by pronotion.

On 2 Decenber, 1957 the 1957 Recruitnents Rul es

canme into existence for filling 66.2/3 per cent posts by
pronotion and - 33.1/3 per cent posts by direct recruitment.
I n Sept enber, 1959 the CGovernnent issued the Msore
Recrui t ment  of Gazetted Probati oners Rul es, 1959

(hereinafter referred to as the 1959 Probationers Rules)
whereby the quota for direct recruitnment to the Mysore
Admi ni strative Service was increased from one-third to
two-thirds for a period of five years and the quota for
pronoti on was reduced fromtwo thirds to one-third.

Pending finalisation of the “inter-State seniority
lists of Oficers allotted to the new State of Mysore on 1
Noverber, 1956 to the cadre of “Assistant Comm ssioners the
CGovernment could not by reason-of pending proceedings in
courts in respect thereof confirm of ficers  working as

Assi stant Conmissioners for a long time. [|n order to neet
the exigencies of service._, officers inCass Il service
were pronoted on officiating basi s as Assi st ant

Conmmi ssioners in Cass | service (Junior Scale) fromtinme to
time Under Rule 17(b) of the 1957 Recruitment Rules the
Government could fill up posts tenporarily by pronotion in
vacancies reserved for direct recruits but such pronotees
becane |iabl e to be reverted after appointnment of officers

by direct recruitnent. The Government permtted nany
officers from C ass I including the appellants to
officiate as Assistant Comm ssioners in Class | service
subsequent to 1 Novenber 1956. The earli est to be

pronmoted on officiating basis anpbng those pronptees was
Nar si ngharao Kal | urkar on 30 Novenber, 1959 who-is nunbered
268 in the Gadation List as on 1 January, 1972.

In Septenber, 1959 the Covernment initiated steps for
the first time for appointnent of officers by direct
recruitnent to fillup the vacancies wthin the quota

prescri bed for direct recruits. The adverti senent
referred to 20 vacancies for the posts of “Assi stant
Conmi ssioners Class | and two vacancies for Assistant
Controllers in the State Accounts

819

Service. These vacancies for direct recruits had arisen
(luring the period imediately prior to the issue of the
notification. These vacanci es arose between 2 Decenber

1957 when t he 1957 Recruitnment Rules cane into existence
and 11 Septenber, 1959 when the 1959 Probationers Rul es
cane into force. The notification nade it «clear that the
appoi nt nent of probati oners by direct recruitment was
subject to the 1957 Recruitnent Rul es the Msore
Gover nment Servants Probation Rules, 1957, and the 1959
Probationers Rules. The Public Service Comm ssion conducted
the conpetitive exam nati on and selected 17 anong
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respondents No. 2 24 for appointnent as Assistant
Conmi ssioners Class | (Junior Scale) on probation. It may
be stated here that the ot her six respondents were

allotted to the service as a result of judgnent of this
Court. There is no dispute that all the 23 persons being
respondents No. 2 to 24 are treated as direct recruits.

Respondent s No. 2 to 24 were appointed on probation
by order dated 26 COctober 1962. They were required to
undergo training and probation for a period of two years.
During the said period their appointments were provisiona
and liable to termnation on one month’s notice, as was the
case of recruitnment of probationers. |In order to cause
m ni mum prejudice to the of ficiating pr onot ees and in
order to neet the audit  objections by reason of |ack of
provision in the 1957 ~Recruitnent Rul es for training
reserves the Governnent sanctioned 20 tenmporary posts to
accommodate the probationers. for the period of their
training.

(0] conpl etion of the period of probation the
Gover nnent i ssued a declaration under Rule 5 of the
Mysor e Government Servants Probation Rules 1957 that the
respondents had satisfactorily conpl et ed the period of
probation on 26 Cct ober, 1964. Consequent upon such
decl arati on each of the respondents becane entitled under
Rule 9 of the Government Servants Probation Rules, 1957 to
be confirmed as a full nenmber of the service in the class or
category for which he was selected at the earliest
opportunity to any substantive vacancy which  may exist or
arise in the permanent cadre of such class  or category.
Respondents becane entitled to be full ~“menbers of the
service and to confirmation in t he per manent cadre
agai nst vacancies existing within their quot a si nce the
promul gation of the 1957 Recruitnent Rul es.

The CGover nirent action decl aring respondents to
have satisfactorily conpleted the probation under Rule S of
the Probation Rul es resulted in the confirmation of the
respondent s in substantive vacancies wth effect from 26
Oct ober, 1964. The
creation of tenmporary posts for. the duration of the
training of respondents No. 2 to 24 as probationers was not
renewed in 1964. The actual confirmation was delayed
because of the finalisation of inter-State seniority lists
of the allottees.

The appellants cont ended first t hat the wor d
"vacancies occurring in the 1957 Recruitment Rules neans not

only vacancies in the pernmanent posts but also in
tenmporary posts, and, therefore, the quota rule applies
to vacancies in all posts whether permanent or tenporary.

O what construction it is said that upto 10 . Septenber,
1959 there were 59 vacancies and though the quota was for
39 pronotions and 20 for

820

direct recruitment there were in fact 59 pronotions and no
direct recruitment wth the result that 59 pronotees filled
up all the vacancies permanent or tenporary.

The second contention of the appellants was that
the respondents were directly recruited as Assistant
Conmi ssi oners on 26 Cctober, 1962 agai nst tenmporary
vacancies created wth effect from 26 Cctober, 1962 are
not entitled to claim seniority over the appellants who
had been pronpted earlier than them and whose pronoti on was
within the quota of 59 vacanci es.

The third contention was that the direct recruits
were not entitled to count their seniority from a date
anterior to the date of their recruitnent by taking
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advant age of the fact that the vacancies required to be
filled up by direct recruitnent had not been actually
filled up by direct recruitnent. but had been filled up
actual ly by pronotion.

The fourth contention was that all the Assistant
Conmi ssi oner s who were directly recruited or pronoted to
the posts of Assistant Conm ssioners fornmed one class and
their inter seniority in t he cadre of Assistant
Comm ssioners has to be determined on the basis of length
of service rendered by them in the category in order to
have equality.

The fifth contention was that the respondents who
were appointed on tenporary basis and the appellants who
were pronoted on officiating basis were entitled to have
their seniority determnined in accordance with the
provi sions of Rule 2(c) of the Msore CGover nirent
Servants (Seniority) Rules 1957, Rule 2(c) is as follows:-

"Seniority inter-se of persons appoi nt ed on
temporary basis wll be determined by the dates of
thei'r conti nuous officiation in that grade and where
the period of officiation is the same the seniority
inter-se in the; | ower grade shall prevail".

The sixth contention  was that the respondents were
appoi nt ed on temporary basis with effect from 26
Cct ober, 1962 agai nst tenporary posts created for them and
they could not claim seniority to appellants for these
reasons. Under Rule 5 of the Mysore ~ CGover nnment Servants
Probation Rules, 1957 the probationers are ‘deened to have
satisfactorily conpleted their ~probation on the issue of
an order to that effect. The  respondents who wer e
confirned in substantive vacancies could be confirmed
only in vacancies which mght exist or arise after 26
Cct ober, 1964 and not earlier. ~The respondents were
confirmed agai nst substantive vacanci es which arose from 12
Sept enber, 1960 onwards. Both the 1957 Recruitment Rules
and the 1959 Probationers Rul es contenmpl ate observance
of quota rule at the tine of appointnent and pronotion.
The question of enforcenent of quota rules does not apply
at the tinme of confirmation. The quota rule will only apply
when the vacancies are filled up either by direct
recruitnent or pronotion. The appellants are pronoted
prior to the direct recruitment of the respondents, and
therefore, they are entitled to claimseniority.

e of t he nost inportant nmatters to be kept in
the forefront is that the permanent cadre strength of the
Mysore Administrative Service is 147 of which senior duty
posts are 12 and the junior posts 135.

821

The substantive vacanci es which arose bet ween
2 Decenber, 1957 and 10 Septenber, 1959 were classified
i nto vacanci es which were required to be filled up by direct
recruitnent and by pronotion, in the ratio of 1/3 and 2/3
respectively in accordance with the 1957 Recruitment Rul es
which came into force on 2 Decenber, 1957. The substantive
vacanci es which arose from 11 Septenber, 1959 to 26
Oct ober 1964, the date  when the direct recruits were
confirmed were classified as direct recruitnent and
promoti onal vacancies on two thirds and one third basi s
respectively in accordance with the 1959 Probati oners
rules which cane into existence on 11 Septenber, 1959. The
substantive vacanci es whi ch arose between 26 Cctober 1964
upto 1 Septenber, 1965 have been <classified as direct
recruitnent and pronotional vacancies on two thirds and one
third basis respectively i n accordance with the 1959
Probati oners Rules which continued to be operative upto 11
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Sept enber, 1965. From 11 Septenber, 1965 to 8 Cct ober,
1971 the quota for direct recruitnent becanme one third and
for pronotional vacancies it was two third.

The contention of the appellants that t he
respondents were recruit ed to tenporary vacancies i s w ong
for these principal reasons.

First, the cadre here consists only of pernanent
posts. the cadre does not consist of any tenporary post.
The total nunber of vacanci es between 2 Decenber, 1957 and
10 Septenber, 1959 were 59 wunder the quota 39 were

promoti onal vacancies and 20 were direct recruitnent
vacancies. There were in fact 59 pronotees. They were 20 in
excess of their quot a. There was however no direct
recruitnment during t hat peri od. Agai n, bet ween 11
Septenber, 1959 and 10 Septenber, 1965 the total nunber of
vacanci es were 208. Under the quota system 71 were
pronot i onal vacanci es and 137 were direct recruitnent
vacancies. There were in fact 168 pronotees during the
peri od. Therefore 97 pronotees were i n excess of their
guota. Qut ~of the 137 direct recruitnent quota only 20
were filled up during the period. In this background it

appears t hat when in 1962 direct recruitnent was made
there were 20 direct  recruitment vacancies in the quota
which were not filled wup. The pronotees however, being 20
i n excess wer e not ‘entitled to confirmation, against the
vacancies within the guot a of the direct recruits. The
pronotees were pronoted on officiating basis. Therefore,
when the respondents were appointed by direct recruitnent
on probation under order dated 26  Cctober, 1962 they were
required to wundergo training and probation? for a period
of two vyears. In order to neet the audit objections by
reason of lack of provisions in the Recruitnent Rules for
training reserves the CGovernnent sanctioned 20 tenporary
posts to accomodate the probationers for the period of
their probation. On the conpletion of the period of training
there was no renewal of the tenporary posts. Therefore
the tenmporary posts whi ch were created for the direct
recruits during their period of  probation cannot  be taken
into account in working out the. quota rule and for
adj ustment of seniority.

It may al so be stated here that the pronotees had
not been deprived of their appointnent and they had not been
subj ect ed to any reversion. The inplenentation of the
gquota rule has resulted in the adjustnent of
822
seniority consistent with the quota. The confirmations had
been i ssued in the case of promptees. and direct
recruits having regard to the permanent strength of the
cadre and the quota.

Second, the advertisement of the Public  Service
Conmi ssi on inviting direct recruits stated that the posts
"are likely to be made pernmanent". The order of

appoi ntnent of the respondents as gazetted Probationers on
sel ection be the Public Service Comm ssion stated that the
respondents were appoi nted as probati oner Assistant
Conmi ssi oners. The order of appointment refers obviously to
the 1959 Probationers Rul es.

Third, Rule 9 of the Msore Government Servants
Probati on Rul es states that a probationer who has been
decl ar ed to have satisfactorily conpleted his probation
has to be confirned as a full nenber of the service at the
earliest opportunity in any substantive vacancy which
nmay exist or arise in the permanent cadre of the service
in respect of which he has been recruited as a probationer
This Rul e excludes tenporary posts fromthe cadre. It is,
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therefore, inpossible to hold that the di rect recruits
were tenporary enployees outside the permanent cadre of
the service

Counsel on behalf of the appellants contended that
the quota rule applies to vacancies in all posts, whether
per manent or tenporary and relied on the decisions of this
Court in Bi shan Sarup Gupta v. Union of India (1), G R
Lut hra, Additional District Judge Delhi v. Lt. Governor
Delhi & Os.(2) and A K. Subraman V. Uni on of
India(3). In all these cases the cadre conprised of both

per manent and tenporary posts. In Bi shan Sarup’s case
(supra) the cadre consisted of permanent and tenmporary
posts. In Luthra' s case (supra) cadre post as defined in the
Rul es includes a tenporary post. In Subraman’s case
(supra) it was said that a cadre might consist only of

per manent posts or ~sonetinmes also of tenporary posts. In
the present case Rule 9 of the Probation Rules of 1957
provi des for confirmation of a probationer as a ful
nmenber of / the service in any substantive vacancy in the
per manent'. cadre of such «class. This rule establishes the
excl usion-of tenporary posts fromthe cadre.

In E. P. Royappa v. State of Tami| Nadu(4) this
Court said on the construction of Rule 4(2) of the rel evant
Cadre Rules in that case that the State Governnent m ght add
for a period to the cadre one or nore posts. But the posts
53 added could not becone cadre posts. The tenporary posts
which are created due to exigencies of the service are

posts which are outside the cadre. 1n~ working out the,
guota rul e, t hese princi pl es are generally followed.
First, where rul es. prescribe guot a bet ween direct
recruits and pronotees confirmation or substantive

appoi nt nent can only be in respect of clear vacancies in
t he per manent strength of the cadre. Second, confirmed
persons are senior to those who are officiating. Third, as

bet ween persons appoi nted in officiating capacity,

seniority is
(1) A r. R 1972 S. C 2627 (2) A1.R /1974 S
C./1908.
(3) A 1. R 1975 S. C 483. (4) [1974] 2 S/ C R
348.

823

to be counted on the length of continuous service. Fourth,
direct recruitnent is possible only by conpetitive

exam nation which is the prescri bed procedure under the
rules. In pronotional vacancies, the pronotion i's either by
selection or on the principle of seniority-cum _nmerit. A
promotion could be made in respect of a tenmporary posts
or for a specified period but a direct recruitnent. has
generally to be made only in respect of clear pernanent
vacancy either existing or anticipated to arise at or about
the period of probation is expected to be conpleted. Fifth,
i f pronotions are nmade to vacancies in excess of the
pronot i onal guota, the pronotions nmay not be totally
illegal but would be irregular. The pronotees cannot claim
any right to hol d the pronotional posts unless the

vacancies fall wthin their quota. If the pronpotees occupy
any vacancies which are within the quota of di rect
recruits, when direct recruitment takes place the direct
recruits will occupy the vacancies wthin their quota.
Pr omot ees who were occupying the vacanci es wi t hin
the guot a of direct recruits wll either be reverted
or they wll be absor bed in the vacancies within their

guota in the facts and circunstances of a case.
The quota between pronotees and direct recruits is to
the fixed with reference to the permanent strength of 135
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Juni or Duty posts. Persons who were allotted the Junior Duty
posts under the States Reorgani sation Act are to be
accommodated within the permanent cadre strength of 135
posts. If they are in excess of the nunber then the excess

will have to be accommdated in the pronotional vacancies
during the sub sequent period conmmrencing from 2 Decenber,
1957 to 10 Septenber, Per sons No. 1 to 164 in the

Gradation List consi st of persons who were allotted under
the States Reorganisation Act on 1 Novenber, 1956. the
ranks of those 164 persons were determ ned in accordance
with the final inter-State Seniority List. Persons No. 165
to 184 are pronotees who were allotted to substantive
vacanci es arising from 1 Novenber, 1956 to 1 Decenber,
1957 on the basis of their continuous service in the cadre.
There was no quota rule for the period 1 Novenber" 1956 to
1 Decemnber 1957. Therefore, neither the pronotions of
t hose per sons nor their ~relative seniority can be
di st urbed.

Persons No. 185 to 213 are pronotees. Persons No. 214
to 236 are direct recruits. Persons No. 237 to 280 are al so
pronot ees. From 2 Decenber, 1957 when the 1957 Recruit nment

Rules came into existence till 1 Septenmber, 1959 when the
1959 Probation Rules came into force the State pronoted
many persons from Cass Il. Two-thirds of the tota
vacancies for the /period 2 Decenber, 1957 to 10 Septenber,
1959 were pronotional vacanci es. Therefore all per sons
promoted to those two-thirds vacanci es cannot be
di st urbed. Those pronptees who are in excess of the two
thirds vacancies w 'l be pushed down to the vacancies in the
subsequent peri od. The remmining one-third vacanci es were

for direct recruitnent. Direct recruits equal in nunber
to those one-third vacancies should be placed; next after
the pronotees placed in the first two-thirds vacancies
824
between 2 Decenber, 1957 and 10 Septenber 1959. If direct
recruits are in excess of the quota they will simlarly be
shifted to the subsequent period.

The next period is from 11 Septenber, 1959 to 26
Oct ober, 1964. From 11 Septenber, . 1959 the -pronpotiona
vacanci es becane one-third and direct recruitment vacancies

becarme two-thirds. The excess pronot ees during the
previous period wll be first absorbed in the
pronoti onal vacanci es and thereafter pronot ees during
t he period will be absorbed. Again, if there would  be
excess promotions they will be shifted to the follow ng
peri od.

The inportant principle is that as |ong as the quota
rul e remains neither pronotees can be allotted to any of
the substantive vacancies of the quota of direct recruits
nor recruits can be allotted to pronotional vacancies. The
result is that direct recruitnent vacancies between 11
Sept enber, 1959 and 26 Cctober, 1964 cannot be occupi ed by
any pronotees. The fact that direct recruits wer e
confirmed on 26 Cctober, 1964 wll not rob the direct
recruits of their quota which remained unfilled from 2
Decenber, 1957.

The CGover nirent confirmed the direct recruits and
the appellants by adj ustrment of vacancies within their

respective quota and detern ned their seniority in
accordance with Rule 2(b) of the Seniority Rules.
Seniority is based on confirmation as full nenber of the
service ill the substantive vacancy.

In S. C. Jaisinghani v. Union of India (1) it was
said that when the quota was fixed for the two sources of
recruitment the guot a could not be altered according to
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exi genci es of the situation. It was held there that the
pr onot ees who had been pronot ed in excess of the
prescribed quota should . be held to have been illegally

promoted. In Bishan Sarup’s case (supra) it was held that
when it was ascertained that not nore than 1/3 of the
vacancies were to go to the pronotees and the rest to the
direct recruits, the ratio was not made dependent on whet her
any direct recruit was appointed in any particular year or
not the pronotees were entitled to 1/3 of the vacancies in
any particular year, whether or not there was direct
recruitment by conpetitive exam nation in that year

Two principles are established in the deci si on
referred to. One is that quotas which are fixed are
unal terabl e according to exi genci es of situation. quotas
which are fixed can only be altered by fresh determ nation
of quotas under the relevant rule. The other is that one
group cannot claimthe quota fixed for the other group
either on the ground that the quotas are not filled up or
on the ground that because there has been a nunber in
excess of ‘quota  the sane shoul d be absorbed depriving the
ot her group of quota.

In Bachan Singh & Anr. v. Union of India & ors.(2) t
he two appel I ant s were ~prompoted in the years 1958 and
1959. The respon-

(1) [1967] 2 S. C R 703. (2)[1972] 3 S. C R

898. 825
825
dents were appointed by direct recruitnent in 1962, 1963 and
1964 t he respondents were confirmed in their posts before

t he appel | ants. The appellants contended that the
respondent s who were directly appoi nted ~after the
appel | ants had been pronoted were not to be confirmed in
per manent posts before the appellants. |t was held that the

direct recruits were confirned agai nst pernmanent vacancies
within their quota. The earlier confirmation of direct
recruits though appointed |later was upheld on the ground
that they fell within their quota of permanent vacanci es.
Subraman’ s case (supra) on. which the appel l ants
relied also held that each quota would have to be worked
i ndependently on its own force. In that case the Assistant
Executi ve Engi neers who were initially entitled to 3/4th
and subsequently to 2/3rd of the vacancies while Assistant
Engi neers who were entitled initially to 1/4th and
subsequently to [/3rd of such vacancies were held to be
entitled to their respective quotas independent of the fact
whet her any person from one class or the other was pronoted

or not . It was illustrated by saying that if there were
three vacancies in a year, two would go to the Assistant
Executive Engineers and one would go to the Assi st ant
Engi neers and even if there were not eligible Assistant
executive Engineers who could be promoted to fill in two

vacanci es belonging to their quota, one vacancy is to
be filled up by promotion of an Assistant Engineer, if he
was eligible. Simlarly, if tw vacancies belonging to the
guota of Assistant Executive Engineers are to be filled
by Assistant Engineer for want of availability of eligible
Assi stant Executive Engineers the appointment of Assistant
Engi neers to fill in those two vacanci es woul d be irregul ar
because they would have to be pushed down to later years
when their appoi nt nent could be regularised as a result
of absorption in their lawful quota for those years.

For the foregoing reasons, we hold that the
respondents No. 2 to 24 were entitled to the vacancies
wi t hin their quota which had not been filled up and they
are senior to the appellants. W affirmthe judgment of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 12 of 12

the Hi gh Court and dismss the appeals. Parties wll pay
and bear their owmn <costs in these appeals.
P. R Appeal s di snmi ssed.

826




