http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 12

PETI TI ONER
UNION OF I NDI A & ANOTHER

Vs.

RESPONDENT:
G GANAYUTHAM

DATE OF JUDGVENT: 27/ 08/ 1997

BENCH
SUJATA V. MANOHAR, M JAGANNADHA RAO

ACT:

HEADNOTE

JUDGVENT:
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M  JAGANNADHA RAQ, J.

This is an appeal by the Union of India and the
Col  ector of Central Excise against the judgnment of the
Central Administrative Tribunal in Tr. A _No.660 of 1986
dated 5.12.1986 allowing the petition filed by the
respondent.

The respondent was worki ng as Superintendent of Centra
Exci se. Wi le so, on 14.11.1977, was served with a nmeno of
ei ght charges and an inquiry was conducted. The I nquiry
Oficer submtted a report dated 17.5.1978 stating hat
charge No.4 was not proved, charge NO 8 was partly proved,
and other charges were held proved. The respondent retired
fromservice on 31.5.1978. A show cause notice dated
18.3.1982 was issue under Rule 9 of the Central Gvi
Services (pension) Rules, 1972 (hereinafter called the
"Rul es’) proposing wthdrawal of full pension and gratuity
adm ssible to the respondent on the ground that the
Governnment suffered substantial |oss of revenue due to-the
m sconduct of the respondent. The respondent subm tted an
expl anati on. The Union Public Service Commission was
consulted and the Commi ssion felt that charges 4 and 6 were
not proved but concurred wth the findings of the Inquiry
O ficer on other charges. based on the Comm ssion’s advice,
a penalty of withholding 50%of the pension and 50" of
gratuity was awarded to the respondent by orders dated
8.5.1984. Questioning the sane, a wit petition was filed
by the respondent in the H gh Court of Madras which was
later transferred to the Tribunal. After hearing the
respective counsel for the parties, the Tribunal held by
judgrment dated 5.12.1986 that under Rule 9 of the Rules the
conpetent authority could not wthdraw any art of the
gratuity inasmuch as the said provision referred nerely to
wi t hhol di ng of pension and not gratuity. It held that the
definition of ’pension” in rule 3(1)(o) which included
gratuity was not applicable for purposes of Rule 9. So far
as the penalty of wthholding 50% of the pension was
concerned, it held that the punishnent awarded was ’'too
severe’', that the |apses were procedural, there was no
col lusion between the respondent and any party, that the
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of ficer had otherw se done excellent work and, therefore, it
was a fit case where the withhol ding of pension of 50% had
to be restricted for a period of 10 years instead of on a
per manent basis.

Aggrieved by the said decision of the Tribunal, the
Union of India and the Collector, Central Excise have
preferred this appeal. During the pendency of this appeal
the respondent died and his | egal representatives have been
bought on record.

It was contended by the |learned counsel for the
appel l ants that the Tribunal was wong in law in holding
that the power to withhold 'pension” as specified in rule 9
did not include the power to wthhold the whole or part of

the gratuity. It was argued that under Rule 3(1)(0)), the
word 'pension’ is defined to include the 'gratuity’ except
when the term’pension” s used in contradistinction to
gratuity and that in Rule 9 there is no question of the word
" pension’ ‘being “used-in contradistinction gratuity. Thi s
poi nt, according to the appellant’s counsel is covered by

the judgnent of this Court in Jarnail Singh vs. Secretary,
Mnistry of Hone Affairs [1993 (1) SCC 47] in favour of the
appel | ant and agai nst the respondent. It was al so contended
that the Tribunal ought not to have gone into the question
as to whether the ~punishment of withholding 50% of the
pension and gratuity was conmmensurate with the gravity of
the mi sconduct proved and that this anpunted to going into
the ’'proportionality’ of the punishrent -which was not
permissible in |aw The charges proved showed that the
conduct of the respondent related to | oss of revenue to the
government and that the conpetent authority had taken a
"reasonabl e’ decision as to —quantum of punishnent. wei ghing
all the relevant factors and the decision of ‘the said
authority could not be said to be one which no reasonable
person coul d have reasonably taken.” In _any event, there was
also no finding by the Tribunal that the punishnent inposed
was ' shockingly’ disproportionate to the gravity of charges.
In Ranjit Thakur Vs. Union of  India [1987 (4) SCC 611],
though the principle of ’proportionality’ was referred to,
still it was only after arriving at a finding that the
puni shment was ' shocki ngly’ disproportionate that this Court
interfered with the punishnent and that too under Article
136 of the Constitution of India.

Learned counsel for the respondent could not- place
before us any other decision to persuade us to take a view
different from the view taken in Jarnail Singh's case
(supra). So far as the punishnent was concerned, the argued
that the Tribunal felt that the punishment was far severe
having regard to the <charges proved and it was, in those
circunstances, permssible for the Tribunal to interfere
with the quantum of punishnent. Learned counsel relied upon
the decision of this Court in State of Mbharashtra vs.
M H. Mazundar [1988 (2) SCC 52] where, on facts, it was held
that withdrawing 50% of the pension pernmanently was harsh
and the matter was remanded by this Court to the CGovernnent
for fresh consideration of the quantum of punishnent.

The foll owing points arise for consideration
(1) Wether while interpreting Rule 9 of the Central Cvil
Services (Pension) Rules, 1972 in regard to wthdrawal of
whol e or part of pension, it is permssible to apply the
definition of "pension’ in rule 3 and hold that under Rule 9
deat h-cumgratuity could also be withdrawmnm wholly r in part?
(2) Wiether it is pernmissible for the Court or Tribunal to
interfere with the quantum of punishnment inposed by the
conpetent authority on the ground that it was too severe and
hence ' disproportionate’ to the gravity of the charges
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proved?

Point No.1: Rule 9 of the Rule refers to the power of
the President to wthhold or wthdraw pension, whether
permanently or for a specified period, and to the ordering
of recovery fromthe pension, of the whole or part of any
pecuni ary | oss caused to the government, in any departnenta
or Judicial proceedings, if the pensioner is found guilty of
grave msconduct of negligence during the period of his
service, including service rendered upon re-enploynent after
retirement. The proviso requires that the Union Public
Servi ce Conmi ssion be consulted before any final orders are
passed. Rule 3 of the Rules defines ’pension’ as including
"gratuity’ except when  t he term pension is wused in
contradistinction to gratuity. In Jarnail Singh vs.
Secretary, Mnistry of Home Affairs [1993 (1) SCC 47] it was
held that 'the term ’'pension’ used in Rule 9(1) nust be
construed to include gratuity ~since the said word, in the
context, was not used in constradistinction to gratuity’.
It was' further hold that the amendment nade in Rule 9(1) by
the Central - G vil Services (Pension) Third Anendrent Rul es,
1991 which substituted the words "pension or gratuity, or
both’ in the body of Rule 9 was clarificatory and was
i ntended to renove the doubt created by certain decisions of
the Court rendered in 1990. It was also held that in an
earlier decision in D/V.Kapoor vs. union of India [1990 (4)
SCC 314] which took ~a contrary view, Rule 3(1)(0) was not
brought to the notice of the Court. As to Jesuratnamvs.
Union of India, [1990 supp.SCC 640] it was said that there
was no discussion in that case.

W may also state that subsequently, in State of U P
vs. UP University Col |l eges Pensioners’ association [1994 (2)
SCC 729], the decision in Jarnail® Singh's case was
di stinguished as the latter was based on rule 3. ' In yet
another case in Sita Ram Yadava vs. union of India [1995
Suppl . (4) SCC 618], special leave was initially granted
because of a contention based on D.V.kapoor’s case that
gratuity could not be wthdrawn, wholly or partly, ‘under
rule 9. But at the tinme when the matter was di sposed of, it
was said that inasnmuch as the gratuity had already been
released in full to the enployee, it was not necessary to go
into the question whether gratuity could be w thheld under
the Pension Rul es.

W are of the viewthat the |ast two decision, nanely,
State of UP wvs. UP University Col | eges Pensi oners’
Associ ation [1994 (2) SCC 729] and Sita Ramyadava vs. Union
of India [1995 Suppl. (4) SCC 618] do not, for the reasons
stated above, affect the ratio of the case in Jarnail Singh
vs. Secretary, Mnistry of Home Affairs [1993 (1) SCC 47].
Therefore, the Tribunal was wong in thinking that = under

rule 9, 50%of the gratuity could not be wthheld. We
accordingly set aside the finding of the Tribunal on this
poi nt .

Poi nt 2; The point is whether judicial review powers
in admnistrative law permt the H gh Courts or the

Adm nistrative Tribunals to apply the principle of
"proportionality?

Before we refer to the rulings of this Court on the
guestion of ’'proportionality’ in the admnistrative |I|aw
sphere, we shall refer to the |I|eading cases in England on
the question of judicial review of adnministrative action

The Wedneshbury Case (1948):

This case is treated as laying down various basic
principle relating to judicial review of admnistrative or
statutory discretion. Before sunmarising the substance of
the Principles laid down there we shall refer to the passage
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fromthe judgment of Lord Greene in Associated Provincia
Picture Houses Ltd. vs. Wdnesbury Corporation [9148 (1)
K.B. 223(p.229)]. It reads as foll ows;

"It is true that discretion nmust be

exerci sed reasonably. Now t hat

does that nmean? Lawers famliar

with the phr aseol ogy used in

relation to exercise of statutory

discretions often wuse the words

"unr easonabl e’ in a rat her
conpr ehensi ve sense. It has
frequently been used and is
frequently been used and is

frequently used as a genera

description of thethings that nust

not be done. For ~—instance, a

person entrusted wth a discretion

must, so to speak, direct hinself

properlyin law. He nust call his

own attention to the matters which

he is_ bound to consider. ~He nust

exclude from his consi derati on

matters which are irrelevant to

what he has to consider. If he

does not obey those rules, he may

truly be said, and often is said,

to be acting "unr easonably’ .

Sinmlarly, there may be sonething

so absurd that no sensible person

could even dreamthat it lay within

the powers of theauthority.... In

anot her, it is t aki ng into

consi derati on extraneous matters.

It is wunreasonable that it mght

al nost be described as being done

in bad faith; and in fact, al

these things run into one another"

Lord Greene al so observed (p.230):

"...it  must be proved to be

unreasonable in the sense that the

Court considers it to be a decision

that no reasonable body can come

to. it is not what the Court

consi ders unreasonabl e... The effect

of the legislation is not to set up

the Court as an arbiter of he

correctness of one view over

anot her™"

Therefore, to arrive at a decision on 'reasonableness’
the Court has to find out if the adm nistrator has |eft out
rel evant factors or taken into account irrelevant factors.
The decision of the admnistrator nust have been within the
four corners of the law, and not one which no sensible
person could have reasonably arrived at, having regard to
the above principles, and nmnust have been a bonafide one.
The decision could be one of nmany choices open to the
authority but it was for that authority to decide upon the
choice and not for the Court to substitute its view.

The CCSU Case(1985) and the expectation of future
adoption of proportionality:-

The principles of judicial review of admnistrative
action wee further summarised in 1985 by Lord Diplock in
CCsU vs. Mnister for Civil Services [1985 (1) AC 374] as
illegality, procedural inpropriety and irrationality. He
said nore grounds could in future becone avail able,
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including the doctrine of proportionality which was a
principle followed by certain other nmenbers of the European
Economi ¢ comunity. Lord Diplock’ observed in that case as
fol | ows:

"...Judicial review has | think,

devel oped to a stage today when

wi thout reiterating any anal ysis of

the steps by which the devel opnent

has cone about , one can

conveniently classify wunder three

heads the gr ounds upon whi ch

adm nistrative action is subject to

control by Judicial review. The
first ground I woul d cal

"illegality’, t he second
"irrationality’ and- the third
"procedural inpropriety’. That is

not to say that further devel opnent
on a  case by case basis may not in
courseof time add future of  the
principle of "proportionality’,
whi ch is recogni sed in t he
adm nistrative | aw of several of
our fellow menbers of the European
Econom ¢ Community...... "

Lord Diplock explained "irrationality’ ‘as foll ows:

"By irrationality, | nean what can
now be succintly be referred to as
"Wednesbury unreasonabl ess’. .. It

applies to a decision which is so

outrageous in its defiance of |ogic

or of accepted noral standards that

no sensi ble person who had applied

his mnd to the question to be

deci ded coul d have arrived at"

In other words, to characterise a decision of the

administrator as ’'irrational’ the Court has to hold, on
material, that it is a decision '’ so outrageous’ as to be in
total defiance of logic or noral  standards. Adopti on of

"proportionality’ into adnministrative law was left for the
future.

Ranjit Thakur vs. Union of India (1987) refers to
"proportionality’:

The first decision of this Court in admnistrative law
which referred to 'proportionality’ is the one in Ranjit
Thakur vs. Union of India [1987 (4) SCC 611]. In that case
the appellant was found guilty in Court Martial proceedings
and a punishment of dism ssal fromservice and sentence of
i mprisonment was inposed as permtted by the Arny /Act.
Wi | e quashing the said punishnent on the ground of its
being 'strikingly disproportionate’, this Court observed:

"The question of the choice and

guantum of puni shnent is within the

jurisdiction and discretion of the

court martial . But the sentence
has to suit the offence and the
of f ender. It should not be
vindi ctive or unduly harsh. It

shoul d not be so disproportionate
to the offence as to shock the
consci ence and anount in itself to
concl usi ve evidence of bias. The
doctrine of proportioality, as part
of the concept of judicial review,
woul d ensure that even on an aspect
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which is, otherwise, wthin the
exclusive province of the Court-
Martial, if the decision of the
Court even as to sentence is an
out rageous defiance of logic, then
the sentence would not be immne
fromcorrection, Irrationality and
perversity are recognised grounds
of judicial review

It is cl ear t hat Ranj it Thakur treated
"proportionality’ as part of j udi ci al review in
adm ni strative | aw But it will also be noticed that while
observing that ’'proportionality’ was an aspect of judicia
review, the Court still referred to the CCSU description of
irrationality - nanmely, that it should be in outrageous in

defiance of logic if" it was to be treated as irrational
Ranjit Thakur was followed in Ex.Nai k Sardar Singh vs. union
of India [1991 (3) SCC 213, again a case under the Army Act.

What it proportionality?

InR vs. CGoldstein [1983 (1) WR 151 (157)], Lord
Di pl ock said: "This woul'd i ndeed be using a sl edge- hamer
to crack a nut". Sir John Laws (Judge of the Q B. Division)
has described ’proportionality’ as a principle here the
Court is

"Concerned with the way in which

t he deci sion-naker has ordered his

priortities; the very essence of

deci si on nmaki ng consists surely, in

t he attribution of relative

importance to the factors in the

case, and here is my point: This is

preci sely what proportionality is

about "

He further says:

"What is therefore needed is a

preparendness to hol d t hat a

deci si on whi ch overrides a
f undanent al right wi-t hout
sufficient objective justification
will, as a matt er of [raw

necessarily be disproportionate to

the ainms in view .. The depl oynent

of proportionality sets in focus

the true nature of the exercise;

the elaboration of a rule about

perm ssible priorities”.

Desmith, Wbolf and Jowel I, (Judicial Review of
Admi ni strative Action (1995 5th ed., para 13.085 pp. 601-605)
point out that ’'proportionality’ wused in human rights
context involves a balancing test and the necessity test.
The ' bal ancing test’ neans scrutiny of excessive- onerous
penalties or infringenments of rights or interests and a
mani f est i mbal ance of rel evant consi derati ons. The
"necessity test’ neans that infringement of human rights in
guestion nust be by the least restrictive alternative.
(Ranjit Thakur is quoted

(1) 'Is the High Court the Guardian of Fundanmenta
Constitutional Rights?
(1993 P.L.. 59). in f.n.p.601).

Brind (HL)(1991) - administrative law - proportionality
- debatable inlIndia in cases not involving fundanenta
freedons: Tata Cellular (SC (1994) and MDowell (SC
(1996):

From 1985, we proceed to the next decision rendered in
1991 by the House of Lords in. R v. Secretary for Home
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Dept. Ex.p. Brind [1991 (1) AC 6961. That decision stated
that even by 1991. proportionality had not still becone

part of the Administrative law in England. This was because
the European Convention of Human Rights and Fundamental
Freedoms had not been expressly incorporated into English
law as yet (See Lord Bridge (p.748); Lord Roskill (p.750);

Lord Tenpleman (p.751) and Lord Ackner (p.763). It is
sufficient to refer to what Lord Ackner stated:
"Unl ess and unti | Par | i anent

incorporates the Convention into

denocratic law, a course which it

is well known has a strong body of

support, there appears to ne to be

at present no basis. upon which

proportionality doctrine applied by

the European Courts can be foll owed

by the Courts-in the Country".

Two decisions of this Court referred to Brind (1991)
and appear to us to have struck a slightly different note
than the "~ one stated in Ranjit Thakur in regard to the
guestion whet her proportionality is part of our
adnmi ni strative | aw

In Tata Cellularvs. union of India [1994 (6) SCC 651].
It was observed by this Court after referring to Brind that
the principles avai l'able in admnistrative law were
basical ly illegality, irrationality (Wednesbury
unr easonabl eness) and procedural inpropriety. However, it
was possible that nore grounds coul d be added in future, -
like proportionality. . This Court observed (p.677-678):

"those are only the broad grounds

but it does not rule out addition

of future grounds in course of

time. As a matter of fact, in R

vs. Secretary of State for the Home

dept. Ex.p. Bring, Lord D plock

refers to one devel opnent, nanely,

the possible recognition. of the

principle of proportionality"

Then in 1996 canme the decision in State of A/P. vs.
ncDowel | & Co. [1996 (3) SCC 709] where the Court after
referring to Brind and the speeches of Lords Lowy and
Ackner, observed that the applicability of the principle of
"proportionality’ in admnistrative lawis still 'debatable’
and has not yet been 'fully and finally settled . Thi s
Court observed that there were only three grounds as stated
in CCSU:

“...In this connection, it should

be renenbered that even in the case

of adm nistrative action, the scope

of judicial reviewis limted to

three gr ounds Vi z (1)

unr easonabl eness, which can be nore

accurately called irrationality,

(ii) illegality and (i)

procedural inmpropriety (see Counci

of Cvil Service union vs. Mnister

of Cvil Service, which decision
has been accepted by this Court as
well)."

Adverting to proportionality it was observed that the
applicability thereof in admnistrative |law is debatabl e and
not dully and finally settled in admnistrative law. This
Court observed:

"The applicability of doctrine of

proportionality even in
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admnistrative law sphere is yet a

debat abl e i ssue, (See the opinion

of Lords Lowy and Ackner in R vs.

Secretary of State for Honme Dept.

Ex p. Brind AC p.766-67 and 762).

It would be rather odd if an

enactment were to be struck down by

applying the said principle when

its applicability even in

adnmi nistrative law sphere is not

fully and finally settled"

From Tata Cel lul ar and McDowel|l it is fairly clear that
a view has been expressed - somewhat different fromRanjit
Thakur - that it is still debatable whether proportionality
is part of our administrative |aw The scope of its
applicability in the context of fundanmental freedons was not
di scussed or gone into.

Statute lawin India: proportionality applies;

Mcdowel | ~however nekes it clear that so far as the
validity of ~ a statute is concerned, the same can be judged
by applying the principle of proportionality for finding our
whet her the restrictions inposed by the statute are
perm ssi ble and within the bounds prescribed by our

Consti tution. McDowel |- referred to "this exception as
fol | ows;

"It is one thing to say that a

restriction i mposed upon a

fundanental right can be struck

down if it is  disproportionate,

excessi ve or unreasonabl e and quite

another thing to say that the Court

can strike down enactnent if it

thinks it unreasonabl e, unnecessary

or unwarranted.’

That a statute can be struck down if the restrictions
i mposed by it are disproportionate or excessive having
regard to the purpose of the statute and that the Court can
go into the question whether there is a proper balancing of
the fundanental right and the restriction inposed, is well
settl ed. (See Chintanman vs. State of MP. [1950 SCR 759];
State of Mdras vs. V.G Row [1952 SCR 597]; India Express
Newspapers vs. Union of India [1985 (1) SCC 641 & 691) etc.
(The principle of 'proportionality’ is applied in Australia
and Canada also, to test the validity of statutes).

O course, as already stated, the Court in MDowell had
no occasion to consider whether the existence of a witten
Constitution with a chapter on Fundanental freedons made any
di fference between the English admnistrative |law and our

admnistrative |aw. W have already referred to the
observation in Brind, particularly those of Lord Ackner, s
to why "proportionality’ has not beconme part- of the

administrative law in England, nanely, the absence of the
i ncorporation of the European Human Ri ghts Conventi on
Wth proportionality, Court is primary judge  of

administrative action - Wthout it, Court’s role is
secondary: Brind and Smith

This, in our view, is the nost inportant aspect. it is
here that Brind (1991) explains the different

(2) Cunliffe VS. Conmonweal t h [ (1994)

68. Aust . L. J. 791] (at 827, 839) (also  799. 810, 821)
Australian Capital Tel . Co, vs. Commonweal th [1992 CL
p. 106(at 157) (Aus.)

RVs.Big M Drug Mart Ltd. [21985 (1) SCR 295 (can)
consequences of the application of 'proportionality’ on the
one hand and Wednesbury and CCSU tests on the other. This
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vital difference was further explained in clearer |anguage
by the Court of Appeal in 1996.

As stated in Brind and as set out wearlier, if the
Eur opean Human Rights Convention (which, as stated earlier
contains several provisions sinmlar to part 111 of our

Constitution) was incorporated, then the Courts in England
would be able to apply the principle of "proportionality,
Brind points out that in that event, the Courts in England
woul d (like the Human Rights Court at Strasbourg) becone the
primary judges of the validity of administrative action or
of discretionary powers exercised under statute. |If, on the
ot her hand, the Human Ri ghts Conventi on was not incor porated
and the principle of proportionality was not available.
English Courts would be | eft with Wednesbury and CCSU tests.
Then the Court’s role ~would only be a secondary one while
the primary role would remain with the adm nistrator. What
did this nean? 't meant that in its secondary role, the
English Courts would only consider whether the adm nistrator
had reasonably cone to his prinmary decision on the nateria
bef ore hi'm This distinction between the primary and
secondary roles was explained by Lord Bridge in Brind
(p.749) as follows:

"The primary judgnent as to whether

the particular conpeting public

interest justifies the particular

restriction inposed falls to be

nmade by the Secretary of Stateto

whom Parl i anment | has entrusted the

di scretion. But we are entitled to

exercise a secondary judgnent by

aski ng wet her a reasonabl e

secretary of State, on the naterial

before him could reasonably make

the primary judgnent.

In a recent case 1996, in R vs. Mnistry of Defence,
ex.p. Smth [1996 (1) AIE R 257] in the Court of Appeal
Lord Bingham M R explained (p.264-265) the position of the
Court in t he absence of t he Conventi on and of
proportionality, as follows:-

"The appellant’s right as human

beings is very much in issue. It
is now accepted that this issue is
justiciable. This does not of

course mean that the Court is

thrust into the position of the

primary deci si on maker.’

Focusing on this point nore clearly, Henry L.J. (p.272)
expl ained in the same case as foll ows;

"I'f the convention were part of our

law, then as Sinon Brown L.J. said

in the Di vi si onal Court, t he
primary judgment on this issue
would be for the judges, But

parliament has not given us the
primary jurisdiction on this issue.
Qur present constitutional role was
correctly identified by Sinon Brown

L.j. as exercising a secondary or
review ng judgment, as it is, in
relation to the Convention, the
only primary judicial role lies

with the European Court of Human

Ri ghts at Strasbourg.

The Court of Appeal agreed with the observations of
Sinmon Brown, L.J. in the Divisional Court.
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We are of the view that even in our country, - in cases
not involving fundanental freedons, - the role of our
Courts/Tribunals in admnistrative law is purely Secondary
and while applying Wednesbury and CCSU principles to test
the validity of executive action or administrative action
taken in exercise of statutory powers, the Courts and
Tribunals in our country can only go into the natter, as a
secondary reviewing Court to find out if the executive of
the admnistrator in their primary roles have arrived at a
reasonabl e decision on the material before themin the |ight
of Wednesbury and CCSU tests. The choice of the options
available is for the authority the Court/Tribunal cannot
substitute its view as to what is reasonabl e.

Fundanental rights - Proportionality - administrative
| aw - question |eft open

The question arises whether our Courts while dealing
with executive or admnistrative action or discretion
exerci sed under ~statutory powers where fundanmental freedons
are involved couldapply ’proportionality’ and take up a
primary role. In England it has been accepted that the
English Court could apply “proportionality’ i f t he
Convention were incorporatedinto English law. But, so for
as our Courts are concerned, we do not propose to decide the
guestion in the present case inasnuch as it is not contended
before us that any fundanmental freedomis affected. As and
when an executive act or admnistrative action taken in
excess of statutory powers, is alleged to offend fundanenta
freedoms, it wll then be for this Court to decide whether
the principle of proporionality  applies in admnistrative
| aw sphere in our country and whether the Courts will take
up a primary role. VWether the primary role wll be
confined to Article 19.21 etc. and not to Article 14 wll
al so have to be deci ded.

Before parting with this aspect, we may state that in
England in R vs. Secretary of State Exp. Bugdaycay [ 1987 (1)
AC 514] and in Brind as well as “Smth it has been, of
course, laid down that at the noment, in the absence of the
convention and proportionality, English Courts will apply a
"strict scrutiny’ test to the admnistrative action rather
than the Wdnesbury and CCSU tests, whenever liberty and
freedom of expression etc, which are treated as part of
Common Law are involved. The Courts would consider whether
the restrictions inposed by the adm nistrator are necessary
for protecting sonme 'conpeting public interest’. This would
no doubt anount to |lowering the ’'threshold of Wdnesbury’.

Mar gi n of appreciation and judicial restraint;

We may al so state that even if the Courts in England by
virtue of incorporation of the Convention should becone the
primary Judges of the validity of adm nistrative decisions,
still they would exercise great judicial restraint in
matters concerning governnmental policies, national “security,
or taxation, finance and econony of the country and sinilar
such matters of grave public policy. This restraint on the
part of the judiciary is described in adm nistrative law as
giving a greater margin of appreciation to the adm nistrator
in certain areas. See Brind, (lord Tenpleman, (p.751),
Ackner (p.762) and Lord Lowy (p.766). Simlar principles
have been laid down by this court while testing the validity
of legislative neasures in the context of Art, 19(2) to (6).
The Courts woul d give a ’'reasonable margin’ to the
| egi sl ature (Manoharlal vs. State of Punjab [1961 (2) SCR
343]} in several situations.

Sunmi ng up:

The current posi tion of proportionality in
adm nistrative law in England and I ndia can be sunmari sed as
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foll ows; -

(1) To judge the validity of any admnistrative order or
statutory discretion, normally the Wednesbury test is to be
applied to find out if the decision was illegal or suffered
fromprocedural inproprieties or was one which no sensible
deci si on-maker could, on the material before himand within
the framework of the |law, have arrived at. The Court would
consi der whether relevant matters had not been taken into
account or whether irrelevant matters had been taken into
account or whether the action was not bonafide. The Court
woul d al so consider whether the decision was absurd or
perverse. The Court would not however go into the
correctness of the choice made by the admi ni strator anongst
the various alternatives open to him Nor could the Court
substitute its decision to that of the admi nistrator. This
is the Wednesbury test.

(2) The Court would not interfere with the admnistrator’s

decision unless it was illegal or suffered from procedura
i npropriety or wasirrational “in the sense that it was in
out rageous defiance of logic or noral standards. The

possibility of other tests, including proportionality being
brought into English Administrative Lawin future is nor
ruled out. These are-the CCSU principl es.

(3)(a) As per Bugdaycay, Brind and Smith, as long as the
Convention is not incorporated into English Law, the English
Courts nerely exercise a secondary judgnent to find out if
the decision maker could have, on the material before him
arrived at the prinmary judgrment in the manner he had done.

(3)(b) If the Convention is -incorporated in England
maki ng avail able the principle of proportionality, then the
English Courts wll render prinmary judgnent on-the validity

of the administrative action and find out if the restriction
is disproportionate or excessive or is not based upon a fair
bal anci ng of the fundanental freedomand the need for the
restriction thereupon.

(4)(a) The position in our. country, in admnistrative
law, where no fundament al freedoms as aforesaid are
involved, is that the Courts/Tribunals will only play a
secondary role whil e t he pri mary j udgrent as to
reasonabl eness will remai n wi th t he executive or
admi ni strative authority. The secondary judgnent of the

Court is to be based on Wdnesbury and CCSU principl es as
stated by Lord Greene and Lord Dipl ock respectively to find
if the executive or admnistrative authority has reasonably
arrived at his decision as the prinmary authority.

(4)(b) Whet her in the case of administrative or executive
action affecting fundanental freedonms, the Courts in our
country will apply the principle of 'proportionality’ and
assune a primary role, is left open, to be decided in an
appropriate case where such actionis alleged to offend
fundanental freedomns. It wll be then necessary to decide
whet her the Courts will have a prinmary role only if the

freedons under Article 19, 21 etc. are involve and not for
Article 14.

Puni shnent in disciplinary matters: Wdnesbury & CCSU
tests:

Finally, we cone to the present case. It is not
contended before us that any fundanental freedom is
af f ect ed. We need not therefore go into the question of
"proportionality’. There is no contention that the
puni shnment inmposed is illegal or vitiated by procedura
i mpropriety. As to 'irrationality', there is no finding by
the Tribunal that the decision is one which no sensible
person who weighed the pros and cons could have arrived at
nor is there a finding, based on material, that the
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puni shnment is in 'outrageous’ defiance of 1logic. Neither
Wednesbury nor CCSU tests are satisfied. W have still to

explain 'Ranjit Thakur’

In Ranjit Thakur, this Court interfered with the
puni shment only after coming to he conclusion that the
puni shment was in outrageous defiance of logic and was

shocking. It was al so described as perverse and irrational
In other words, this Court felt that, on facts, Wdnesbury
and CCSU tests were satisfied. In another case, in B.C

Chaturvedi vs. Union of India [1995 (6) SCC 749], a three
Judge Bench said the same thing as foll ows;

"The High Court/Tribunal, while

exercising the power of judicia

review, cannot nornally substitute

its own conclusions on penalty and

i npose some other penalty. If the

puni shrrent i nposed by t he

di sciplinary aut hority or the

appel'l ate authority shocks the

consci-ence of the Hi gh
Court/ Tri-bunal it woul d
appropriately would the relief,
ei t her by directing t he
di sci plinary aut hority/appel |l ate
authority to reconsider the penalty
i mposed, or to shorten t he
litigation, it m itself, in
exceptional and rare case, inpose

appropriate punishment wth cogent

reasons in support thereof"

Simlar view was taken -in India GO Corporation vs.
Ashok Kumar Arora [1997 (3) SCC 72], that the Court will not
i ntervene unl ess the punishnment is wholly di sproportionate.

In such a situation, unless-the Court/Tribunal opines
inits secondary role, that the admnistrator was, on the
material before him irrational according to Wdnesbury or
CCSU norns, the puni shment cannot ‘be quashed. Even then the
nmatter has to be remitted back to the appropriate authority

for reconsideration. It is only in very rare cases as
poi nted out in B.C Chaturvedi’'s case that the Court m ght, -
to shorten litigation - think of substituting its own view
as to the quantum of punishnent in the place of the
puni shnent awar ded by the conpetent authority. (In

B. C. Chaturvedi and other cases referred to therein it has
however been nmde clear that the power of-this Court under
Article 136 is different). For the reasons given above, the
case cited for the respondent, namely, State of Mharashtra
vs. M H Mazundar cannot be of any help

For the aforesaid reasons, we set aside the order of
the Tribunal which has interfered with the quantum of
puni shment and which has also substituted its own view of
the puni shrent . The puni shrent awar ded by the departnent al
authorities is restored. In the circunstances, there wll
be no order as to costs.




