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PETI TI ONER
M N. SAMRATH

Vs.

RESPONDENT:
MAROTRAO AND ORS. AND VI CE VERSA

DATE OF JUDGVENTO04/ 05/ 1979

BENCH

ACT:

Life Insurance Corporation of India (Staff) Regul ations
1960, Regul ations 25 and 39 vis-a-vis Section 15(g) of the
City of Nagpur Corporation Act 1948, anbit and Iimt and the
inmport and interpretation of-Wether Regulation 25(4) read
with Section 15(g) of the Corporation Act 1948 constitutes
or anobunt's “to an ineligibility or  disqualification for a
whole tine salaried enployee of L.I.C. to beconme a nmenber
of any local authority

HEADNOTE:

Clause (g) of Section 15 of  the Cty of Nagpur
Corporation Act, 1948 lays down that "no person shall be
eligible for election as a Councillor if he 'is under the
provi sions of any law for~ the time being in force,
ineligible to he a nenber of any |ocal authority. Under sub-
section (4) of the Life Insurance Corporation of India
(Staff) Regul ations, 1960, "No 'enployee shall canvass or
otherwise interfere or use his influence in connection with
or take part in an election of any legislature or '|loca
authority". However proviso (iii) ~to the said sub-section
| ays down that "the Chairman may permt an enpl oyee to offer
hinsel f as a candidate for election to a |ocal authority and
the enployee so pernmitted shall not be deened to have
contravened the provisions of the regulation so as to
attract puni shmrent under. Regul ation 39, ibid.

The appel | ant (in CA 2406/ 77) —and a returned
candidate as a councillor fromward No. 34 of Nagpur was an
enpl oyee of the Life Insurance Corporation. The had not
sought or got the Chairnman’s permssion to stand for the
election, with the result the election petition filed by his
nearest rival respondent 1 and appellant in C. A 356 of 1978
on this sole ground of taboo Was accepted by the Court’s
bel ow. The direction given by the trial court declaring
respondent 1 and an el ected candi date was however set aside
by the High Court and hence C A 356 of 1978 against that
part of the decision by respondent 1 in C. A 2406/ 77.

Allowing CA 2406/ 77 and dismissing C. A 356/78. the
Cour t
N

HELD
[ Per Krishna lyer J.]

1. The inmpact of Regulation 25(4) 1is not to inpose
ineligibility on an L.I1.C. enployee to be a nmenber of a
muni ci pal Corporation. Its effect is not on the candi dature
but on the enploynent itself. The sole and whol e object of
Regul ation 25 read with Regulation 39, is to lay down a rule
of conduct for the L.I.C enployees. Anmong the many things
forbidden are for instance prohibition of acceptance of
gifts or speculation in stocks and share. Cbviously neither
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Regul ation 32 can be read as invalidating a gift to an
L.1.C. enployee under the |aw of gifts, nor Regulation 33 as
nullifying transfer of stocks and shares speculatively
purchased by the L.1.C enployee. Likew se, Regulation

1079

25 while it does nmndate that the enployee shall not
participate in an election ,4, to a local authority cannot
be read as nullifying the election or disqualifying the
candidate. The contravention of +the Regulation invites
disciplinary action which my range from censure to
di sm ssal [1088H, 1089A-B, 1091G

2. Section 15(g) of the Cty of Nagpur Corporation Act,
1948 relates to the real mof election law and eligibility to
be a nenber of a local authority. Ineligibility nmust flow
fromspecific provision of law designed to deny eligibility
or to lay down disqualification.[1089]

3. |If a rule of conduct makes it undesirable,
obj ecti.onabl e or~ punishable for - an enpl oyee to participate
in election to a local authority, it is a distortion, even
an exaggeration out of proportion, of that provision to
extract out of it a prohibition of a citizen's franchise to
be a nenber in the shape of adisqualification from becom ng
a menber of a local authority. The thrust of Regul ation 25
is disciplinary and not disqualificatory. Its intent inposes
its limt, |anguage used by a |legislature being only a neans
of communicating its will in the given environment. This is
clear from the fact that the Chairman i's of ‘the power under
Proviso (iii) to Section 25(4) to permt such participation
by an enpl oyee dependi ng on the circumstances of each case.
Even the range of punishment is variable. [1089C E]

4. There is no ground in public policy to support the
plea to magnify the disciplinary prescription into a
di senfranching taboo. To revere the word to reverse the
sense is to do injustice to the art ~of interpretation
Perm ssion is a word of wide inmport and may even survive the
death of the person who permts. ~Equally clearly, where a
statute does not necessarily insist on previous permn ssion
it my be granted even later to have retrospective effect,
or permission once granted nmay be retracted. ~[1089, H
1090A]

5. The strictly literal construction may not often be
logical if the context indicates a contrary |egislative
intent. Courts are not victinms of verbalismbut are agents
of the functional success of |egislation, given flexibility
of nmeaning, if the lawwill thereby hit the target intended
by the | awmaker. A policy-oriented understanding of a | ega
provi sion which does not do violence to the text or the
context gains preference as against a narrow readi ng of the
words used. So viewed, the core purpose of Regulation 25(4)
is not to clanp down disqualifications regarding elections
but to lay down disciplinary forbiddance on conduct of
governnent servants qua governnent servants contravention of
which would invite punishnment. This is a purpose oriented
interpretation. [1087H, 1088A, 1090E]

Dr.Hutton v. Phillips, 45 Del. 156, 160, 70A. 2d 15, 17

(1949); quoted with approval.

Sarafatulla Sarkar v. Surja Kumar Mondal A 1.R 1955

Cal. 382 (DB); Utam Singh v. S. Kripal Singh A l.R

1976 Punj. & Har. 176, approved.

Nar ayanaswarmy Nai du v. Krishnanmurthy and Anr. |.L. R

(1958) Mad. 513; expl ai ned

6. Another persuassive factor based on a broader
constitutional principle supporting the semantic attribution
is this : The success of a denmpbcracy to
1080
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"tourniquet’ excess of authority depends on citizen
participation. An inert citizenry indifferent to the

political process is an ’'eneny of the Republic's vitality.
I ndeed, absolutismthrives on inaction of the menbers of the
polity. Therefore activist involvenent in various aspects of
public affairs by as nany citizens as can be persuaded to
interest thenmselves is a sign of the health and strength of
our denobcratic system Local self-Government and adult
franchi se give constitutional inpetus to the citizens to
take part in public admnistration, of course, this does not
mean that where a plain conflict of interests between
hol ding an office and taking part in the political affairs
of governnent exists, a  disqualification cannot be inposed
in public interest. The rule is participation, the exception
exclusion. Viewed fromthat angle if governnent servant or
an enpl oyee of t he L.I.C participate in | oca
adm ni stration or ~otherelection it may well be that he may
forfeit his position as government servant or enploynent, if
dual devotion is destructive of efficiency as enpl oyee and
be subject “to disciplinary action-a matter which depends on
a given mlieuand potential public mschief. [1091C F]

7. In election | aw, a defeated candi date cannot claima
seat through an election petition, nerely out of specul ative
possibilities of success. [ 1092B]

8. It is true that there is no comon law rule
applicable in this area and election statutes have to be
strictly construed, | but that does not doctrinally drive the
Ccurt to surrender to bizarre verbalism when a different
construction nmay inject reasonabl eness into the provision.
Section 428 of the Corporation Act ains at sense and when a
plurality of contestants are in the run other than the one
whose selection is set aside predictability  of ‘the next
hi ghest becones a misty venture. The rule in section 428
contains the corrective in such situations and the pregnant
expressi on agai nst whose el ection no cause or objection is
found gives jurisdiction to the Court to deny the
declaration by the next highest and to direct 'a fresh
el ecti on when the constituency wll speak. [1092C E]

Pyal e Saheb «@ulzar Chhotumiyan Sawazi v. Dashrath

Wasudeo and Ors. 1977 Mah. L.J. p. 246; approved.

Sukhdev Singh v. Bhagatram [19751 3 S.C R 619; [1975]

| SCC 421, held inapplicable.
Per Tul zapurkar J. (contra)

1. The words "any law for the tinme being in force"
occurring in Section 15(g) of the Cty of Nagpur Corporation
Act, 1948 in the context refers to the lawin force at the
relevant time, that is, at the time of nomnation or
election when the guestion of di squal ification or
ineligibility arises for consideration

2. On proper construction Regulation 25(4) of the L.
C (Staff) Regulations 1960 read with section 15(g) of the
Corporation Act inposes a disqualification on or creates an
ineligibility for t he enpl oyees of Life I nsur ance
Corporation to stand for <election to any |ocal authority.
[ 1097D E]

(a) In the first place the heading of the Regulation
clearly shows that it deals with the topic and intends to
provide a prohi biti on agai nst standing for election

Secondly, cl. (4) of the said Regulation in plain and
express ternms provides: (No enployee shall .... take part in
an election to any local authority"). 1In other words, by
usi ng negative |anguage it puts a conplete

1081

enmbargo subject to proviso (iii)] upon every enployee from
taking part in an election to any local authority. [1097F-H
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(b) To say That Regulation 25(4) nerely creates a
prohi bition against standing for election but does not
create any ineligibility or disqualification to stand for an
electionis merely to a quibble at words. There s no
di stinction between a legal prohibition against a person
standing for election and the inmposition of an ineligibility
or disqualification upon himso to stand. [1097H, 1098A]

(c) It is true that the purpose of framng Staff
Regul ations was and is to decline the terms and conditions
of service of the enployees of the L.I.C and that being the
purpose it is but natural that a provision for inposition of
penal ties four breach of such Regul ati ons woul d al so be made
therein. In fact the validity of such prohibition contained
in the concerned Regul ation rests upon the postulate that it
prescribes a code of conduct for the enpl oyees and as such
it would be within the Regulation maki ng power conferred on
the L.1.C. under s. 49 of the L.1.C. Act 1956 but while
prescribing a code of Conduct the Regul ation sinultaneously
creates a disqualification or ineligibility for the enpl oyee
to stand for election to any local authority. [1098A-C

(d) To construe Regulation 25(4) as nerely prescribing
a code of conduct breach whereof is made punishabl e under
Regul ation 39 and not imposing a disqualification or
ineligibility upon ‘the enployees to stand for election to a
local authority would anpbunt to rendering a residuary
provision like s. 15(g) in the Corporation Act otiose.
[ 1098C- D]

3. The cases falling wthin the aspects energing from
Regul ation * and proviso (iii)~ to Regulation 25(4) are
conpletely taken out - of the  prohibition contained in
Regul ation 25(4). Proviso (iii) to Regulation 25(4) is
simlar to the proviso tc. s. 15 of -the Corporation Act
under which a disqualification wunder cls.. (e) (f) (g) or-
(i) could be renoved by an order ~of the Provincia
Government in that behalf and obviously when any one of
those disqualifications is removed by an order  of the
Provi ncial Government under the( proviso the case would
clearly be outside s. 15. Tn other words the two aspects (i)
that certain enployees under Regulation 2 would not be
governed by the Staff Regulations at all and would not
therefore be hit by the prohibition and (ii) ~that wupon
perm ssion being obtained from the Chairman under proviso
(iii) the enployee would be outside the prohibition have no
bearing on the questions of proper construction of
Regul ation 25 (4). [1098E-F]

In the instant case the returned candidate suffered a
di squalification or rather was under an ineligibility under
Regul ation 25(4) read with s. 15 (g) of the Corporation Act
1948 which wvitiated his election; if he were keen on-active
participation in the denbcratic process it was open to him
to do so by either resigning his post or obtaining the
Chairman’ s permi ssion before offering his candidature but
his right as a citizen to keep up the Republic’'s vitality
by active participationin the political process cannot be
secured to himby a purpose-orientated construction of the
rel evant Regul ation [1011D F]

G Narayanaswany Naidu v. C. Krishnanurthy and Anr.

|.L.R 1938 Mad. 513; explai ned and approved.

13-409 SCI /79
1082

Ml Sarafatulla Sarkar v. Surja Kumar Mondal, A Il.R
1955 Cal . 382 distingui shed.

Utamsingh v. S. Kripal Singh and Anr., A l.R 1976 P
JUDGVENT:

HELD FURTHER (Concurri ng)
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4. C A 356 of 1978 shoul d be dism ssed. The decl aration
granted to the appellant by the Ilearned Assistant Judge
under s. 428(2) of the Corporation Act, 1948 shoul d never
have been granted. It is true that the election-petitioner
secured the next highest number of votes but that by itself
would not entitle him to nmeet a declaration in his favour
that he be deenmed to have been duly el ected as a Councill or
fromWward No. 34. [1102G H]

5. Section 428(2) is not that absolute for the rel evant
part of sub-s. (2) provides that if the election of the
returned candidate is either. declared to be null and void
or is set aside the District Court "shall direct that the
candidate, if any, in whose favour- next highest nunber of
valid votes is recorded after the said person or after al
the persons who have returned at the said election and
agai nst whose election the case or objection is found shal
be deemed to have  beenelected". The words "agai nst whose
el ection no cause or -~ objectionis found" give jurisdiction
to the District Court to deny the declaration to the
candi dat e who has secured the next best votes. [1103A- B]

6. The High Court has rightly taken the view that there
was no material on record to show how the voters, who had
voted for the returned candidate, would have Cast their
votes had they known about the disqualification. [1103B-C
Observati on

1. Judges and lawers always clanour  for |egislative
sinplicity and when legislative sinplicity i's wit |large on
the concerned provision and the text of the provision is
unanbi guous and not. susceptibleto dual interpretation, it.
woul d not be permssible for~ a court, by indulging in
nuances senmantics and interpretative acrobatics to reach the
opposite conclusion than is warranted by its plain text and
nmake it plausible or justify it by spacious references to
the object, purpose or schene of the legislation or in the
name of judicial activism [1093A-B]

2. Prefaces and exordial exercises, perorations and
sernons as al so theses al nbst every judgnent irrespective of
whet her the subject or the context or |anguage that needs
sinplification, have ordinarily no proper place in judicia
pronouncenents. In any case. day in and day out indul gence
in these in alnbst every judgnent irrespective of whether
the subject or the context or the occasion demands it or
not, serves |little purpose, and surely such indulgence
becores i ndefensible when nmatters are to be disposed of in
terns of settlenent arrived at between the parties or for
the sake of expounding the |aw while rejecting the approach
to the Court at the threshold on prelimnary grounds such as
non-nmai ntainability laches and the Iike. Judicial activism
in many cases is the result of legislative inactivity and
the role of a Judge as a | aw naker has been appl auded but it
has been criticised also | auded-when it is played within the
comon law tradition but criticised when it is carriedto
extremes. [1101F-H, 1102A- B]

1083
Pat hak, J, (Concurring)

1. Section 15 of the Nagpur Corporation Act declares a
person ineligible for election as a Councillor on any one of
the several grounds. He may be ineligible because he is not
acitizen of India, that is the say, he lacks in point of
| egal status. He may also be intelligible in point of |ack
of capacity defi ned by ref erence to di squal i fying
circunstances, for exanple, he nay nave beer adjudged by a
conpetent court to be of unsound mind. The disqualification
1 may be found, by nature of clause (g) under the provisions
of any subsisting law. But the |aw nmust provide that he is
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ineligible to be a nenber of any local authority. The | aw
nmust deal wth ineligibility for nmenbership, and in the
context of section 15, that must be ineligibility for
election. It nust be a | aw concerned with el ections. d ause
(g) is aresidual clause. not uncommonly found wherever
provision of an election |law sets forth specified category
of disqualified or ineligible person and thereafter includes
a residual <clause, leaving the definition of remaining
categories of the other |aws. These other |aws nmust al so be
election laws. An exanple is the Representation of the
peopl e Act, 1951 which is relevant to Article 102(1)(e) and
Article 1912 (1)(e) of the Constitution. Since section 15 of
the Nagpur Corporation Act is a provision of the election
I aw, clause (g) must be so construed that the | aw providing
for ineligibility contenplated therein nust also be of the
sane nature, that is'to say, election |law [1104GH, 1105A-
a

2. Regul ation 25(4) of the (Staff) Regulations is not a
| aw, dealing wth elections. Chapter IlIl of the (Staff)
Regul ations, in which Regulation 25 is found, deals wth
"conduct, discipline and appeals’ in regard to enpl oyees of
the Life Insurance Corporation of India. A conspectus of the
provi sion contained in the Chapter, from section 20 to SO
shows that it deals wth nothing else. This is a body of
provi sions defining and controlling the conduct of enployees
in order to ensure efficiency and discipline in the
Cor poration, and providing for penalties (Section 39)
agai nst erring enpl oyees. Regulati on 25 prohibits
participation in politics and standing for. elections.
Regul ation 25(4) forbids an -enployee not only fromtaking
part in an election to any legislature or |ocal authority,
but also fromcanvassing or otherw seinterfering or using

his influence, in connection wth such an election. If he
does, he will be guilty of a breach of discipline,
puni shabl e under Regul ation 39. Regulation 25(4) is a norm
of discipline. In substance it is nothing else. In

substance, it is not a provision of. election |aw. It cannot
be construed as defi ni ng a ground of el ectora
ineligibility. All that it says to the enployeeis: ' while
you may be eligible for election to a legislature or |oca
authority by wvirtue of your local status or capacity. you
shall not exercise that right if you wish to conformto the
di scipline of your service." [1105D G

3. The right to stand for election flows from the
el ection | aw Regul ati on 25(4) does not take away or abrogate
the right; it nmerely seeks to restrain the enployee from
exercising it in the interest of service discipline. If in
fact the enployee exercises the right, he nmay be punished
under Regulation 39 with any of the penalties visited on an
enpl oyee-a penalty which takes its colour fromthe rel evance
of "enmploynent, and has nothing to do with the el ection |aw.
No penalty under Chapter 11l of the (Staff) Regul atiions can
provide for invalidating the election of an enployee to a
| egislature or a local authority. [1105G H, 1106A]
1084

When the restraint on standing for election inposed by
Regul ation 25(4) has to be renmpbved, it is by the Chairman of
the Life Insurance Corporation of India wunder the third
provi so. Wien he does so, it is as a superior in the
hi erarchy of service concerned wth service discipline. He
does not do so as an authority concerned wth elections.
Therefore Regul ation 25(4) of the staff Regulations is not a
law within the contenplation of Section 15(g) of the Nagpur
Corporation Act. Samarth must therefore, succeed in his
appeal . That being so, Marotrao rmust fail in his. Samarth
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having been duly elected to the office of Councillor
Marotrao cannot claimthe sanme office for hinself. [1106A-
C DO
G Narayanaswany Naidu v. C. Krishnamurthy & Anr.. ILR
[1958] Mad. S 13, di sapproved.
Ml. Sarafatulla sarkar v. Suraj Kumar Mandal, A l.R
1935 Cal. 302 Uttam Singh v.S. Kirpal Singh, AIR 1976
Punj. & Har. 176; approved.

&

ClVIL APPELLATE JURI'SDI CTION: Givil Appeal Nos. 2406/77
and 356/ 78.

Appeal s by Special Leave fromthe Judgnment and order
dated 1-9-77 of the Bombay H gh Court in SCA No. |/77.

A. P. Deshpande andM S. Gupta for the Appellant in CA
No. 2406/ 77 and Respondent in CA No. 356/ 78.

H. W Dhabe and A. G Ratnaparkhi for the Appellant in
CA No. 356/ 78 and for the Respondent in CA No. 2406/ 77.

The followi ng Judgnents of the Court were delivered:

KRI SHNA | YER, J.o A _tricky issue of statutory
construction, beset wth semantic anbiguity and pervasive
possibility, and a prickly provision which, if interpreted
literally, leads to absurdity and if construed |liberally,
leads to rationality, confront the court in these dua
appeal s by special |eave spinning around the eligibility for
candi dature of an' enpl oyee under the Life Insurance
Cor poration and the decl aration of his rival, 1st
respondent, as duly returned ina City Corporation election
A trenendous trifle in one sense, since alnost. the whole
termhas run out. And yet, divergent decisions of Division
Benches of Madras and Cal cutta and a recent unani mous ruling
of a Bench of five judges of Punjab _and Haryana together
with the Bonbay Hi gh Court’s decision under appeal have nade
the precedential erudition sufficiently conflicting for this
Court to intervene and declare ‘the law, guided by the
| egislative text but informed by the inperatives of our

constitutional order. The sister appeal filed by the
respondent relates to that part of the judgnent of the High
Court reverses the declaration grated by the trial judge
that he be deenmed the returned candi date.

1085

This little preface |l eads us on to a brief narration of
the adnmitted facts. The appellant (in C A 2406 of 1977) was
d candidate for election to the Corporation of the Gty of
Nagpur from Ward 34 and his nearest rival was the 1st
respondent, although there were other candidates also.
Judged by the plurality cf votes, the appellant secured a
large | ead over his opponents and was decl ared el ected. The
and of the poll process is often the beginning of the
forensic process at the instance of the defeated-candi dates
with its protracted trial and appeals upon appeals,  thus
maki ng el ections doubly expensive and terribly traumatic.
the habit of accepting defeat with grace, save in gross
cases, is a sign of country's denocratic maturity. Anyway,
in the present case, when the appellant was declared the
returned candi date the respondent. challenged the verdict in
court on a sinmple legal ground of ineligibility of the
former who was, during the election, a devel opment officer
under the Life Insurance Corporation (for short, the LIC
The lethal legal infirmty, pressed with success, by the
respondent was that wunder Regulation 25 of the Life
I nsurance Corporation of India (Staff) Regulations, 1960
(briefly, the Regulations framed by the LIC all its
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enpl oyees were under an enbargo on taking part in nmunicipa
el ections, save with the permssion of the Chairnan.
Therefore, the appellant who was such an enployee and had
not sought or got the Chairman’s perm ssion | aboured under a

legal ineligibility as contemplated inl,’’ s. 15(g) of the
City of Nagpur Corporation Act, 1948 (hereinafter referred
to as the Act’. Both the Courts below shot down the pol

verdict with this statutory projectile and the aggrieved
appel l ant urges before us the futility of this invalidatory
ar gument .
Section 15(g) is seem ngly sinple and reads:
15. No person shall be eligible for election as a
Councillor if he-

XX XX XX
(g) is under the provisions of any law for the
time being in force, ineligible to be a

menber of ‘any local authority; G
So, the search is for any provision of |aw rendering the
returned candidate “ineligible to be a nenber. The fata
di scovery of ineligibility nade by the respondent consists
in the incontestable fact that the  appellant was at the
relevant time an LIC enployee bound by the Regulations,
whi ch have the force of Law? having been franed under s. 49
of the LIC Act, 1956. The concerned clause is Regulation
25(4) which reads thus:
1086
"25 (4) No | empl oyee shall _canvass or otherw se
interfere or use his influence, in connection with
or take part in an election to any legislature or
| ocal authority. Provided that-
XX XX XX
(iii) the Chairman may permit an enpl oyee
to offer hinmself~ as a candidate for
election to alocal authority and the

enpl oyee  so permtted shall not be
deened to have contravened the
provi sions of ‘this regul ation

XX XX XX

A conplenentary regulation armng the Managenment with
power to take action for breach of this ban is found in
Regul ati on 39 which states:

39(1). Wthout prejudice to the provisions of
other regulations, any one or nore of the follow ng
penalties for good and sufficient reasons,” and  as
herei nafter provided be inposed by +the disciplinary
authority specified in Schedule on an enployee who
commts a breach of regulations of the Corporation,
or.. "

The crucial 1issue is whether this taboo in Regul ation
25(4) spells electoral ineligibility or nmerely sets rules of
conduct and discipline for enployees, violation “of  which
will be visited with punishnment but does not spill over into
the area of election | aw

Two decisions, one of Calcutta Sarafatulla Sarkar v.
Surja Kumar Mondal (1) and the other of Punjab & Haryana
Utam Singh v. S. Kirpal Singh (Z) support the appellant’s
position that nere rules regulating service discipline and
conduct, even though they have the force of law, cannot
operationally be expanded into an interdict on candidature
or amount to ineligibility for standing for election
Chakravarthi, C J., speaking for a Bench of the Calcutta
H gh Court upheld the stand (1)

"it appears to ne to be 'abundantly’ clear that in
so far as the Government Servants’ Conduct Rules
provide tor discipline and docunment (conduct?) and, in
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doi ng so, forbid conduct of certain varieties their aim
is merely regulation of the conduct of Governnent
servants, as such

(1) AI.R 1955 Cal. 382.

(2) A 1. R 1976 P. & H 176.

1087
servants, and that aim is sought to be attained by
prescribing certain rules of correct conduct and | aying
down penal ties for their breach. If a Governnent
servant disregards any of the Rules which bear wupon
di sci pline and conduct and conducts hinself in a manner
not approved by the Rules or forbidden by them he may

incur the penalties for which the Rules provide. It
cannot, however, be that any of his other rights as a
citizen will be affected. Taking the present case, if a

Covernment servant violates the prohibition against

offering hinself as a candidate for election to one or

another of ~the bodies nentioned in Rule 23, he My

i ncur dism ssal or such ot her penalty as the

aut horities may consider called for, but the breach of

the conditions of service comitted by him cannot

di senfranchi se or take away from himany of the rights

which he has in the capacity of the holder of

franchi se.

Wil e, therefore, a Governnment servant offering
him’ self for election to one of the bodies nmentioned
in Rule 23, nmay bring upon hinmself disciplinary action
which may goas far as dismissal, the consequence
cannot also be that his election wll be invalid or
that the wvalidity of his election will be affected by
the breach. The disqualification inposed by Rule 23 is
of the nature of a personal ~ bar ~which can be
overstepped only at the GCovernment servant’s peril as
regards his menber shi p, of a ~service under the
CGovernment. It is not _and cannot be an absolute
di squalification in the nature-of ineligibility.

What the Rule enjoins.is that a Governnent servant
shall not take part in any election and that he shal
also not take part in the formof offering hinmself as a
candi date The prohibition is directed at _persona
conduct and not at rights owned by the ~Governnent
servant concer ned. [Ilustrations of an absol ute
prohi bition of the nature of a real disqualification or
ineligibility will be found in Sections 63- E(l) and
80-B, CGovernment of India Act 1915-19 and Article 102
and 1901 of the present Constitution which deal, in
both cases with qualification for election, to the
Central or the State Legislature
In his view, the core purpose of Regulation 25(4) is

not to clanp down disqualifications regarding el ections but
to lay down disciplinary forbiddance on conduct  of
Gover nment servants qua
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government servants contravention of which would invite
puni shnent. If we may say so, this is a purpose-oriented
i nterpretation.

A Five-Judge Bench of the Punjab & Haryana Hi gh Court
adopted this reasoning in a situation akin to ours and
repelled the further submission that the disqualification
was founded on the policy that an enployee of the
Corporation, if he becane a nenber of the Legislature or
City Corporation would not be able to carry out his
functions. The court also dissented from a Division Bench
decision of the Madras Hi gh Court which took a contrary
Vi ew.
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It is fair to notice the Mdras ruling before we
di scuss the fundanentals and declare the law as we read it
to be. In the Madras case Narayanaswamny v. Krishnamurth, (1)
which related to an Assenbly seat) the court felt that the
poi nt  was not free from difficulty but reached the
conclusion that the Regulation nade by the LIC was perhaps
intended to ensure undivided attention upon their duties as
such enployees but it also operated as a disqualification
The contention before the court was somewhat different. The
guesti on posed was whet her the concerned Regul ation coul d be
treated as law which fulfilled the requirenents of Art.
191(1) (e) of the Constitution. The major consideration of
the court was as to whether a regulation to ensure proper
performance of duties by the enployees of the Corporation
could also be treated “as a  |aw inposing disqualification
Even so, nuking a |liberal approach to the line of reasoning
of the court we may consider the observation as striking a
contrary note.

W do not exam ne, not having been invited to do so,
whet her . ‘Parliament or its delegate could enact a |aw
relating to elections to local bodies, cl topic which falls
within the State List. ~ W confine ourselves to the sole
guestion debated at the Bar as to the anbit and linmt, the
import and interpretation of Regulation 25(4) of the LIC
Regul ations, vis a/vis‘'s. 1S(g) of the Act.

The Regul ations / have been franed under s.49 of the LIC
Act and a conspectus of the various chapters convincingly
brings home the purpose thereof. Al the Regulations and the
Schedul es excl usively  devote thenselves to defining the
terns and conditions of service of the staff. Regulation 25
cones within chapter Il dealing with conduct and discipline
of the enployees. Regulation 39 deals  with penalties for
m sconduct and Regul ation 40 deals wth appeals. The
inference is irresistible that the sol e and whol e object of
Regul ation 25, read with Regulation 39, is to lay down a
rul e of conduct for the

I .R (1958) Mad. 513
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LI C enpl oyees. Anmong the nmany things forbidden are, for
i nstance, prohibition of acceptance of gifts-or specul ation
in stocks and shares. (Obviously we cannot read Regul ati on 32
as invalidating a gift to an LIC enpl oyee under the | aw of
gifts, or Regulation 33 as nullifying transfer of stocks and
shares specul atively purchased by an LI C enpl oyee. Likewse.
Regul ation 25 while it does nmandate that the enpl oyee shal
not participate in an election to a local authority cannot
be read as nullifying the election or disqualifying the
candi date. The contravention of the Regulation invites
di sciplinary action, which may range from censure to
di sm ssal

Section 15(g) relates to the real mof election |aw and
eligibility C to be a nenber of a local authority.
Ineligibility must flow from a specific provision of |aw
desi gned to deny eligibility or to I ay down
disqualification. If a rule or conduct nmkes it undesirable,
obj ectionabl e or punishable for an enploye to participate in
elections to a local authority it is a distortion, even an
exaggeration out of proportion, of that provision to extract
out of it a prohibition of a citizen's franchise to be
menber in the shape of a disqualification frombecom ng a
menber of a local authority. The thrust of Regulation 25 is
di sciplinary not disqualification. Its intent inposes its
l[imt, language used by a legislature being only a neans of
comunicating its wll in the given environment. This is
obvious from the fact that the Chairman is given the power
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to permt such participation by an enpl oyee 15 dependi ng on
the circunstance of each case. Even the range of punishnents
is variable. No ground rooted in public policy conpels us to
magni fy t he di sci plinary prescription into a
di senfranchi sing taboo. To revere the word to reverse the
sense is to do justice to the art of interpretation. Reed
Di ckeron quotes a passage from an Anerican case to highlight
the guideline : (') F
"The nmeaning of sone words in a statute may be
enlarged or restricted in order-to harnmonize themw th
the legislative intent of the entire statute....It is
the spirit.... of the statute which should govern over
the literal neaning
There is a further difficulty in construing the Regulation
as stipulating an ineligibility for candidature because
there is a proviso therein for the Chairman to grant
perm ssion to the enployee to participate in elections
Perm ssion is a word of wide inmport and may even survive the
death of the personWwo permts (Kally v. Cornhill Insurance
Co.
(1) The ‘Interpretation and Application of Statutes by Reed
Di ckerson, pr 199.
1090
Ltd. (1) Equally clearly, where a statute does not
necessarily insist/ onprevious permssion.it may be granted
even |later to have retrospective effect. O perm ssion once
granted may be retracted. These legal possibilities wll
create puzzlesone ‘anonmalies if we treat the Regulations a
ban on participation in election. An enpl oyee may stand as a
candi date after securing permission, but in the course of
the election the Chairman nmay withdraw t he permission. Wat
happens then ? An enployee may be refused permi ssion in the

begi nning and if he still contests and wins it is
concei vabl e that the Chairman nmay grant hi m perni ssion which
may remove the disability. ‘ln.such a case, one who was

ineligible at one stage becones eligible at a later state.
O her odd consequences may al so be conceived of, although it
is not necessary to figure them out. The rationale of the

Regul ati on rather, its thrust, is di sci pli nary not
di squal ificatory.

It is quite conceivabl e, if- the legislature so
expresses itself unequivocally, that evenin a |law dealing
with di sciplinary control, to enforce el ectora

di squalifications provided the |legislature has conpetence.
The present provision docs not go so far.

Even assunming that literality in construction has
tenability in given circunmstances, the doctrinal devel opnent
inthe nature of judicial interpretation takes us to other
nethods Iike the teleological. the textual, the contextua
and the functional. The strictly literal nay rot often be
logical if the context indicates a contrary |egislative
intent. Courts are not victinms of verbalismbut are agents
of the functional success of |legislation, given flexibility
of meaning, if the laww Il thereby hit the target intended
by the |aw maker. Here the enphasis |ies on the function
utility aimand purpose which the provision has to fulfil. A
policy-oriented understanding of a Ilegal provision which
does not do violence to the text or the context gains
preference as against a narrow reading of the words used.
Indeed, this approach is a version of the plain neaning
rule,(2) and has judicial sanction. In Hutton v. Phillips
the Suprenme Court of Del aware said: (1)

(I'nterpretation) involves far nore than picking
out dictionary definitions of words or expressions used

Consi deration of the context and the setting is
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i ndi spensabl e properly to ascertain a nmeaning . In
sayi ng that a verbal expr essi on is pl ai n or
unanmbi guous, we nmean little nore than that we are
convinced that virtually anyone conmpetent to
(1)[1964] 1 All; R 321, H L. per Lord Dilhorne, L. C. at p.
323.
(2) The Interpretation and Application of Statutes by Reed
Di ckerson p. 231
(3)45 Del .156,160, 70 A. 2nd IS, 17 (1949)
1091

understand it,and desiring fairly and inpartially to

ascertain its signification would attribute to the

expression in its context a neaning such as the one we
derive rather than any other and would consider any

di fferent nmeaning by conparison or far fetched, or

unusual , or unlikely."

This perceptive process leaves us in no doubt the
soundness of the interpretation which has appealed to the
Ful | Bench of the Punjab and Haryana Hi gh Court.

There “is a broader constitutional principle which
supports this semantic attribution. The success of our
denocracy to 'tourniquet” zenry indifferent to the politica
process an eneny of the Republic’'s wvitality. |ndeed
absolutismthrives on inaction of the nenbers of the polity.
Therefore activist involvenent in various aspects of publics
affairs by as nmany citizens as can be persuaded to interest
thenselves is as sign of the health and strength of our
denocratic system Local self governnent and adult franchise
gi ve constitutional  inpetus to the citizens to take part in
public adm nistration. O course this does  not nmean that
where a plain conflict of interest between holding an office
and talking part in in the political affairs of governnent
exists, a disqualification can not be inposed in  public
interest. The rule is participation the exception exclusion
Viewed from that angle if ~a “government servant or an
enpl oyee of the LIC participate in |local admnistration of
other election it my well be that he nmay well be that he
may forfeit his position as governnent servant or enpl oynent
if dual devotion is destructive of  efficiency as enployee
and be subject to disciplinary action- a matter which
depends on a given mlieu and potential public mschief. 1
am not resting ny decision on this general consideration but
mention this persuasive factor as broadly supportive our
concl usi on.

I hold that the inpact of Regulation 25(4) is not to
i mpose ineligibility on an LIC enployee to be a nenber of a
muni ci pal corporation. Its effect is not on the candidature
but on the enploynment itself. In the present case, | amtold
that the appellant has since resigned his post. The ultimate
result of the reasoning that appeals to us is that the
judgenent of the H gh Court nust be reversed.-and the
appel l ant restored to the poll verdict and be regarded as
validly returned menber of the Nagpur City Corporation
1092

In this view, the next appeal by the first respondent
does not fall to be considered although counsel has pressed
his contention that the H gh Court was wong. | do not think
it necessary to discuss elaborately the Iegal issue except
to state that the viewtaken by the Bonbay H gh Court in
pyare Saheb’s case (1) is correct. | amconstrained to state
that the draftsmanship of the provision is dubi ous and court
in this decision has had to sal vage sense out of alternative
absurdity flowing fromfidelity to pedantry. It is clear in
election law,that a defeated candidate cannot claima seat
through an election petition nerely out of speculative
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possibilities of success. The reasoning of the Bonmbay Hi gh

Court not nmerely accords with the well known criteria
incorporated in the Representation of the people Act, 1951
as well as in the rulings thereon by this Court but also is

in consonance with the election sense. It is true that there
is no comon law rule applicable in this area and el ection
statutes have to be strictly construed but that does not
doctrinally drive the Court to surrender to bizarre
verbali sm when a different construction nmay i nj ect
reasonabl eness i n to the provision

Section 428 of the Corporation Act aims at sense and
when a plurality of contestants are in the run other than
the one whose election s set aside, predictability of the
next hi ghest becones a misty venture. The rule in s.428
contains the correctivein such situation s and the pregnant
expression agai nst whose election no cause or objection is
found gives jurisdiction to the Court to deny the
declaration by the next highest and to direct a fresh
el ecti on when - the constituency will speak. W concur in the
reasoni ng of Masodkar, j in the said ruling.(2)

The reliance of Sukh~ Dev s case (3) by the counsel is
inept. I amsatisfied that the view of the Hi gh Court on
this branch of the case is correct. | would therefore appea
No. 2406 of 1977 and di sm ss appeal no 356 to 1978. parties
will bear their costsat this late when long litigation has
kept in suspended animation the constituency’'s right to
representation.

Tul zapurkar, J -1 have had the benefit of reading the
judgenent of ny esteemed brother ~Krishna Ilyer in these
appeal s whereby he proposes to allow the returned candi dates
appeal (CA No 2406 of 1977) and dismss the election
petitioner’s appeal (C. A NO 356
(1) Pyare Saheb @ul zar Chhotumiya Sawazi v. ‘Dashrath

Wasudeo Doff & Others 1977 Mah. L. J. 246
(2) 1977 mah. L. J. 246.

(3) Sukhdev Singh v. Bhagatram [1975] 3 S.C. R 619=[1975] 1

S.C.C. 421
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of 1978) but | regret nmy inability to agree with himas in
nmy view both the appeals deserve to be di snissed.

Judges and |awers always clanmour for legislative
simplicity and when, as is the case here, legislative
sinmplicity is wit large on the concerned provision and the
text of the provision is unanbi guous and not susceptible to
dual interpretation, it would not be permssible for a Court
by i ndul gi ng [ nuances semantics and interpretative
acrobatics, to reach the opposite conclusion than is
warranted by its plain text and make it plausible or justify
it by spacious references to the object purpose or schene of
the legislation or in the name of judicial activism

El ecti on of Councillors to the Minicipal Corporation of
city of Nagpur was held on January 29 1975 whereat form ward
no 34 Manohar Samarth (Appellant in Civil Appeal NO
Mar ot rao Jadhav and three others (being respondent 1 to 4 .in
the said Cvil Appeal) were the contesting candi dates. After
the polling was over Manohar Samarth (hereinafter called the
returned candi date was decl ared successful he having secured
1428 votes as agai nst 943 secured by Marotrao Jadhav, 849 by
respondent no 2 572 by respondent No 3 and 748 by respondent
No 4. Marotrao Jadhav (hereinafter referred to as the
el ection petitioner ) challenged the election of the
returned candidate fromthe said ward by filling an el ection
petition (being Election petition No 6 of 1975) before the
District Judge, Nagpur under s. 428 of ’'the Corporation
Act.) principally on the ground that the returned candi date
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being a Developnment officer and a salaried enployee in the
Life Insurance Corporation (for short the L.1.C) had
nei t her sought nor obtained the Chairman s permission for
offering his candidature and as such was disqualified from
standing at the election under s. 15 (g) of the Corporation
1960. The election was also challenged on ground of corrupt
practices, conmunal propaganda and distribution of malicious
and defamatory hand bills on the part of the returned
candidate. In his witten statenment the returned candidate
refuted all the grounds on which his election was
chal l enged. On the evidence and materials produced by the
parties the |earned Assistant Judge. who heard the nmatter
cane to the conclusion ‘that he returned candidate who was
worki ng as a Devel opnent. officer in the L.I.C. was its
whole tine salaried enployee and since he had contested the
el ection without seeking or obtaining the perm ssion of the
Chairman of the L.1.C. he suffered a disqualification under
s. 15(g) of the 10

1094

Corporati'on 'Act read with Regulation 25 (4) of the L.I.C
(staff) Regulations, 1960 which vitiated his election. On
the other ground of challenge nanely comm ssion of corrupt
practices and i ndul'gence” in conmunal propaganda and
distribution of nmmlicious and defamatory hand bills a
finding was recorded in favour of the returned candi date and
against the election petitioner. In the result by her order
dat ed Decenber 21 1976 ,the |earned  Assistant Judge set
aside the election of the returned candi date as being nul
and void and acting under s.428 (2) granted a further
declaration that since the election petitioner had secured
second hi ghest votes, he shall be deemed to have been
el ected as a Councillor fromthat ward.

The decision of the |learned Assistant Judge was
chall enged by the returned candidate by filing a wit
petition (Special GCivil Application No. 1 of 1977) bhefore
the Nagpur Bench of the Bonbay High Court. The H gh Court
confirmed the view of the |earned Assistant Judge that the
returned candidate suffered a di squalification whi ch
vitiated his election but quashed the declaration granted in
favour of the election-petitioner on the ground that though
he had secured the next highest votes there was no naterial
on record fromwhich it could be inferred that had the
di squalification of the returned candi date been known to the
voters they (the voters) would have definitely returned him
as their Councillor to the Minicipal Corporation fromWard
No. 34. The High Court, therefore, directed that a fresh
election to fill the vacancy be held in accordance with | aw.
Cvil Appeal No. 2406/ 77 has been preferred by the returned
candi date chall engi ng the High Court’s view on his
di squalification while Civil Appeal No. 356/78 has been
filed by the election petitioner against that part of the
deci si on whi ch has gone agai nst him

Dealing first with Gvil Appeal No. 2406/1977 counse
for the returned candidate (the appellant) pressed only one
contention in support of the appeal. He contended that
Regul ation 25(4) framed under s. 49(b) & (bb) of the L.I.C.
Act, 1956, upon proper construction was 2 nmere prohibition
and not a neasure laying down any disqualification
According to himthe L.1.C (Staff) Regulations 1960 nerely
laid down the terns and conditions of service of the staff
of the L.1.C and Regulation 25(4) prescribes a code of
conduct for the staff, a breach whereof would entail any of
the penalties specified in Regulation. 39 and since in the
instant case the returned candi date had offered his
candi dature wi thout seeking or obtaining permssion of the
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Chairman he could be said to have committed a breach of one
of the terms or conditions of his service for which any
penal ty ranging
1095
fromcensure to dismssal could be inposed upon himbut the
purpose A of Regulation 25 (4) was not the enactnent of any
di squalification and as such the terns of s.15(g) of the
Corporation Act were not answered by the nere fact that the
returned candidate was an enployee of the L.1.C.  and was
subject to Regulation 25(4). Reference was also nmade to
Regul ation 2 and provision (iii) to Regulation 25(4) B, to
| end support to the said contention. It was pointed out that
Regul ation No. 2 nade the Staff Regulations applicable to
every wholetinme salaried enployee of the L.I.C in India
"unl ess otherwi se provided by the ternms of any contract.
agreement or letter of appointment” which Cearly suggested
that certain whole-time salaried enployees of the L.I.C
whose terms and conditions of ‘service were other- wse
governed by a contract, agreenent or |etter of appointnent
woul d out'side the purview of these Regulations and the
prohi bition contained in Regul ation 25(4) would not apply to
such enpl oyees; simlarly, it was pointed out that the
prohi biti on under Regul ation 25(4) itself was not absolute
i nasmuch as wunder proviso (iii) thereto the enployee could
offer himself as /a candidate for election to a |loca
authority with the permission of the Chairman. It was
contended that these aspects al so - showed t hat t he
prohi biti on under ‘Regulation 25(4)  did not amount to a
di squalification. In support of ~ the construction sought to
be placed on Regulation 25(4)  counsel relied. upon two
deci sions one of the Calcutta High Courtin Ml. Sarfatulla
Sarkar v. Surja Kumar Mondal and ors.(l) and the other a
Full Bench decision of the Punjab & Haryana Hi gh Court in
Utam Singh v. S. Kripal Singh & Anr.(2) on the other hand,
counsel for the election-petitioner (first respondent)
supported the view of the Hgh Court that Regul ati on 25(4)
read with s. 15(g) of the Corporation Act clearly anounted
to a disqualification or ineligibility which vitiated the
election of the returned candidate. He relied upon the
Madras Hi gh Court’s decision in G Narayanaswany Naidu v. C.
Kri shnamurthi & Anr.(3) and urged that the Cal cutta decision
was clearly distinguishable and as against the Full Bench
decision of Punjab and Haryana H gh Court which nerely
followed the Calcutta decision he pressed the Madras Hi gh
Court’s view for our acceptance. According to him the
aspects energing fromRegulation 2 and proviso (iii) to
Regul ati on 25(4) had no relevance to the issue of the proper
construction of Regulation 25(4) read with s. 15(g) of the
Corporation Act. He pointed out that <cases falling within
the two aspects energing from Regulation 2 and proviso/ (iii)
to Regul ation 25(4) were

(I) A T. R 1935 Cal. 382.

(2) A 1. R 1976 P. & H 116.

(3) r. L. R 1958 Mad. 513.
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conpl etely outside the prohibition, while the real issue was
whet her or not a case properly falling within the
prohibition contained in Regulation 25(4) would entail a
di squalification or ineligibility.

Since the question turns upon the proper construction

of Regulation 25(4) of the L.1.C. (Staff) Regulation 1960
read with s. 15(g) of the Corporation Act it wll be
desirable to set out the material provisions. Section 15 of
the Corporation Act enunerates in cls. (a) to (i) the
several’ disqualifications of candidates for election and S.
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15(g), which is by way of a residuary provision, runs thus:
"15. No person shall be eligible for election

sel ection, or or appointnent as a Councillor if he-

(g) is under the provisions of any law for the
time being in force, ineligible to be a
menber of any | ocal authority,

Provided that a disqualification under clause
(e), (f), (g) or (i) nay be renoved by an
order of The Provincial GCovernment in this
behal f."

Regul ation 25(4) together with proviso (iii) runs thus:

"25. Prohibition against participation in Politics

and standing for Elections:

(4) No enployee shal | canvass or otherwi se
interfere or ‘use his influence in connection
with or take part in an election to any
| egi'sl ature or l.ocal authority

Provi ded t hat -

(iii) the Chairman may permit an enployee to
offer himself ~as a candidate for election to
a |ocal aut hority —and the enployee so
permtted shall not be deemred to have
contravened t he pro Vi si ons of this
regulation."”

It may be stated that Regulation 39 provides for inposition
of several penalties ranging fromcensure to dism ssal upon
an enployee if he were to conmit a breach of any of the
Staff Regul ati ons.

The sinple question is whether Regul ation 25(4) read
with s. 15(g) constitutes or ampunts to an ineligibility or
disqualification for a whole-tine salaried enployee of
L.1.C. to becone a nenber of any local authority. 1n other
words, is Regulation 25(4) a provision of law for the tine
being in force that renders a whole-tinme salaried
1097
enployee of L.1.C. ineligible to be a nmenber of the
Muni ci pal Corporation w thin the nmeaning of s. 15(g) of the
Corporation Act? Before | consider this question of
construction certain positions which were not disputed
during the course of the argunments may be stated. It was not
di sputed that at the relevant tine, that is, at the tinme of
the nomnation as well as the tine of election the returned
candidate was a whole-tine salaried enployee of the'L.I.C
working as its Devel opment officer and as such he was
subject to the Staff Regulations. It was al so not disputed
that under proviso (iii) to Regulation °'25(4) he  did not
obtain the permission from the Chairman of theL.1.C for
the purpose of offering hinmself as a candidate at the
el ection of the Minicipal Corporation. It was further not
di sputed that Regulation 25(4) being a statutory regulation
framed under s. 49(2) of the L.I.C Act. 1956 had the force
of law. Further, though before the High Court a contention
was strenuously wurged that the words "any lay for the tine
being in force"” occurring in s. 15(g) nust in the | aw which
ought to have been in existence at the commencenent date of
the Corporation Act, such a contention was not pressed
before us and it was conceded by the counsel for the
returned candidate that the said words would include
Regul ation 25(4) as being the law for the tinme being in
force. Indeed, the concession, in nmy view, was rightly made
by counsel for the returned candidate for the words "any | aw
for the tine being in force" occurring in s. 15(g) Mist in
the context refer to the lawin force at the relevant tine,
that is, at the tinme of nomnation or election when the
guestion of disqualification or ineligibility arises for
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consideration. It is in |light of these undi sputed position
that the question set out above will have to be consi dered.
The contention is that on proper construction Regulation
25(4) merely creates a prohibition but does not anmount to a
di squalification or ineligibility because t he St af f
Regul ations were and are intended to define the terns and
conditions of service of the enployees of the L.1.C. it is
not possible to accept such construction for nore than one
reason. Tn the first place the heading of the Regulation
clearly shows that it deals with the topic and intends to
provide a prohi biti on agai nst standing for election

Secondly, cl. (4) of the said Regulation in plain and
express ternms provides, "No enployee shall... r .... take
part in an election to any local authority". In other words,

by using negative |language it puts a conplete enbargo
(subject to proviso (iii) upon every enployee fromtaking
part in an election to any |ocal authority. How el se could a
di squalificationor ineligibility be worded ? To say that
Regul ation 25(4) nerely creates a prohibition against
standing for election but does not create any ineligibility
or disqualification to stand for an electionis nerely to
qui bbl e at words.

14-409 SCl /79
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In my view, there is no distinction between a |ega

prohi bition against /a person standing for election and the
imposition of an ineligibility or disqualification upon him
so to stand. It is true that the purpose of fram ng Staff
Regul ations was and is to definethe terns and conditions of
service of the enployees of the L.I.C and that being the
purpose it is bu. natural that a provision for inposition of
penalties for breach of such Regul ati ons woul'd al so be made
therein. In fact the validity of such prohibition contained
in the concerned Regul ati on rests upon the postulate that it
prescribes a code of conduct for the enployees and as such
it would be within the Regul ati on maki ng power conferred on
the L.1.C. under s. 49 of the L.1.C  Act, 1956 but while
prescribing a code of conduct the Regulation sinmultaneously
creates a disqualification or ineligibility for the enpl oyee
to stand for election to any local authority. Moreover, to
construe Regulation 25(4) as nmerely prescribing  a code of
conduct breach whereof is made puni shable under Regul ation
39 and not inposing a disqualification or ineligibility upon
the enployee to stand for election to a local authority
woul d anount to rendering a residuary provision like s.

15(g) in the Corporation Act otiose. In ny view, therefore,

on proper construction Regulation 25(4) read with s. 15(g)
of the Corporation Act inposes a disqualification or creates
an ineligibility for the enployee of L.1.C. to stand for
el ection to any |l ocal authority.

Rel i ance on the aspects energing from Regul ation 2 and
proviso S (iii) to Regulation 25(4) cannot avail the
returned candidate at all, for it is obvious that 'cases
falling within those aspects are conmpletely taken out of the
prohi bition contained in Regulation 25(4) while the rea
issue is whether a case properly falling within the
prohi bition contained in Regulation 25(4) on its proper
construction entails a disqualification/ineligibility or not
? In fact, proviso (iii) to Regulation 25(4) is sinmlar to
the proviso to s. 15 of the Corporation Act under which a
di squalification under cls. (e), (f), (g) or (i) could be
renoved by an order of the Provincial Governnent in that
behal f and obvi ously when any one of those disqualifications
is removed by an order of the Provincial Governnment under
the proviso the case would clearly be outside s. 15. 1In
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other words, the two aspects (i) that certain enployees
under Regulation 2 would not be governed by the Staff
Regul ations at all and would not, therefore, be hit by the
prohibition and (ii) that upon perm ssion being obtained
fromthe Chairman under proviso, (iii) the enployee would be
outside the prohibition have no bearing on the question of
proper construction of Regul ation 25(4).

Turning to the decided cases, it may be observed that a

construction simlar to the one which | have placed on
Regul ati on 25(4) of
1099

L.I.C (Staff) Regulations 1960 was placed by the WMadras
High Court in asimlar L.1.C Staff Regulation No. 29 read
with Article 191(1) (e) of the Constitution in G
Nar ayanaswamy Nai du’'s case (supra) and the very argunent
that Regulation 29 was nerely a rule of conduct prescribed
for the enployeesof the L.1..C., the breach of which m ght
result in. disciplinary action being taken agai nst them but
it did not render ~the enployees disqualified For standing
for election was in terns negatived. At page 549 of the
report the relevant observations run-thus:

"Though the point is not free fromdifficulty, we
have reached the conclusion that this argunent of the
respondents nmust be rejected. We see no distinction
between a |egal prohibition against a person standing
for election, and the inposition of a disqualification
on him so to stand. It might bethat the object of the
regul ation was 'to ensure that the enployees of the
Cor porati on bestowed undivided attention upon their
duties as such enployees, ~but this does not mlitate

agai nst the prohibition operating as a
disqualification. If a person is-disabled by a |awfu
command of the Legislature, issued directly or

nmedi ately, from standing for election, it is tantanount

to disqualifying himfrom so standing. W, therefore,

hold that regulation 29 framed by the Life Insurance

Cor poration constituted a law which disqualification C

Krishnamurthi (?) from standing for election / under

Article 191(1)(e) of the Constitution."

Though the observations have been prefaced by the words
"though the point is not free fromdifficulty", it seems to
me clear that those words were used out of deference to the
arguments advanced by learn ed counsel for the respondents
in that case but the Court construed the Regulation  as
imposing a disqualification because its. plain [|anguage
warranted it wthout getting boggled by the object or
purpose of the staff Regulation that had been franmed under
s. 49(2) of the L.1.C Act 1956.

The Calcutta decision in Ml. Sarafatulla Sarkar’s/ case
(supra) relied on by the counsel for the returned candi date
is clearly distinguishable. It was a case dealing with an
election to Union Board under the Bengal Village @ Self-
CGovernment Act (5 of 1919) and the question was whet her Rule
23 of the CGovernnent Servants’ Conduct ,Rules, 1926 rmade
under Rule 48 of the Civil Services (Cassification
1100
Control and Appeal) Rules franmed by the Secretary of State
under s. 96B of the Government of India Act, 1915-19,
i nposed a disqualification or. a Government servant agai nst
offering hinmself for an election to one of the bodies
nmentioned in Rule 23 and the Calcutta H gh Court took the
viewthat it did not so as to render his election invalid
but that the prohibition contained therein was of a nature
of a personal bar which could be overstepped by the
Covernment  servant at his own peril as regards his
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nmenbership of a service under the Governnent nust be pointed
out that s. 10-A of the Bengal Village Sel f-Governnment Act
(S of 1919) which provided disqualifications ,for candidates
frombeing a menber of Union Board did not contain either a
specific disqualification for a Governnent servant or any
residuary provision simlar to s. 15(g) of the Corporation
Act, 1948 or Article 191(1)(e) of the Constitution and it
was i n the absence of any such provision, either specific or
residuary that the Calcutta H gh Court considered the inpact
of the prohibition contained in Rule 23 of the CGovernment
Servants’ Conduct Rules. In fact, this aspect of the nmatter
has been enphasised by the |earned Chief Justice in para 5
of his judgment where he observed:

"The | earned Single Judge considered it inmmteria
that the holding of a post under the Governnent had not
nmentioned as one of the disqualifications for election
ins. 10A, Bengal Village Self Government Act, 1919
because in his view, the enuneration of disabilities in
t hat 'section was not exhaustive."

In other "~ words, it is clear that had s. 10A of the Benga

Village Self ~Governnent Act, contained either a specific
di squalification or a residuary provision of the type that
isto be found in s 15(g) of the Corporation Act, 1948 or
Article 191(1) (e) of the Constitution Rule 23, it appears,
m ght have been differently construed. Construing Rule 23 by
itself the | earned Chief Justice came to the conclusion that
the prohibition therein was directed at personal conduct and
not at right owned by the Governnent servant concerned. In
the instant case Regulation 25(4) has to be read with s.
15(g) of the Corporation Act,  1948. The |earned Chief
Justice referred to Rule 8 of the said Rules, which forbade
a Gazetted officer to lend noney to any person possessing
land within the local linmts of his authority and pointed
out that even so if a Gazetted officer were to | end noney to
a person of the specified category, none could say that the
officer shall not be entitled to recover the amount of the
| oan. The test so suggested by the | earned Chief Justice may
hold good if Rule 8 sim

1101

pliciter were to be construed. But, if in addition to Rule 8
there A was simultaneously in operation a usury |aw which
made certain |oans irrecoverabl e including a loan prohibited
by any law for the time being in force then obviously Rule 8
read with such usury |law would render the |oan given by the
Gazetted officer irrecoverable. Sinilar would be the
position regarding the two Regulations No.. 32 and No. 33
referred to by my Ilearned brother Krishna lyer, J. in his
judgrment. Therefore, the Calcutta decision (is clearly
di stingui shable mainly on the ground that Rule 23 of the
CGovernment Servants’ Conduct Rules standing by itself cane
up for construction before that Court in the absence of any
specific disqualification or a general disqualification of a
resi duary nature being enacted ins. 10A of the Benga

Village Sel f-CGovernnent, Act, 1919. The Full Bench deci sion
of the Punjab & Haryana H gh Court, in ny view, nerely
follows the reasoning of the Calcutta decision wthout
consi dering The distinction indicated above and, therefore,
it is clear to ne that the construction placed by that H gh
Court on Regulation 25(4) of the L.1.C. (Staff) Regul ations
(1960) read with Article ]191(1)(e) of the Constitution
shoul d be rejected as an erroneous one and the construction
pl aced by the Madras Hi gh Court deserves to be approved.
Having regard to the above discussion | amclearly of the
view that the returned candi date suffered a disqualification
or rather was under an ineligibility under Regul ation 25(4)
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read with s; 15(g) of the Corporation Act, 1948 which
vitiated his election; if he were keen on active
participation in the denocratic process it was open to him
to do so by either resigning his post or obtaining the
Chairman’s perm ssion before offering his candidature but
his right as a citizen to keep up the Republic’s vitality by
active participation in the political process cannot be
secured to himby a purpose-oriented construction of the

rel evant Regul ation. His appeal, therefore, deserves to be
di sm ssed
Before parting wth this appeal | feel constrained, as

a part of my duty, to give vent to mnmy feelings of
di sconfiture and distress over one thing which is exercising
ny mnd for a considerable tine in this Court. In all
humlity I would like to point out that prefaces and
exordi al exercises, perorations and sernobns as al so theses
and phil osophies (political or- social), whether couched in
fl owery | anguage or | anguage that needs sinplification, have
ordinarily no proper place injudicial pronouncenents. In
any case, day in and day out indulgence in these in al npbst
every judgnent, irrespective of whether the subject or the
context or the occasion demands it or not, serves little
purpose, and surely such .indulgence becomes indefensible
when matters are to be disposed of internms of settlenent
arrived at between
1102
the parties or for the sake of expounding  the law while
rejecting the approach to the Court at the threshold on
prelimnary grounds  such as non-maintainability, |aches and
the like. | am conscious that -judicial activism in many
cases is the result of legislative inactivity and the role
of a Judge as a | awnaker has been appl auded but it has been
criticised also-lauded when it is played within the common
law tradition but criticised when it is carried to extrenes.
Lord Radcliffe in his address titled ’'The Lawyer and His
Times’ delivered at the Sesquicentennial Convocation of the
Harvard Law School observed thus:
"do not believe that it was ever an inportant
di scovery that judges are in sone sense | awrakers. |t
is much nore inmportant to anal yse the relative truth of
an idea so far reaching; because, unless the analysis
is strict and its limtations observed, there is rea
danger in its elaboration. W cannot run the risk of
finding the archetypal inmage of the judge confused in
men’s nminds with the very different inmage of the
legislator.” And the risk involved is the -possible
destruction of the image of the judge as "objective,
inmpartial, erudite and experienced declarer of the | aw
That is" which "lies deeper in the consciousness of
civilization than t he i mage of t he - awmaker ,
propoundi ng what are avowedly. new rules “of ' hunman
conduct.. Personally | think that judges will serve the
public interest better if they Keep quiet about their
| egi slative function. No doubt they wll discreetly
contribute to changes in the law, because as | have
sai d, they cannot do otherw se, even if they would. But
the judge who shows his hand, who advertises what he is
about, nmay indeed show that he is a strong spirit,
unfettered by the past; but | doubt very much whet her
he is not doing nore harmto the general confidence in
the law as a constant, safe in the hands of the judges,
than he is doing good to the law s credit as a set of
rules nicely attuned to the sentinment of the day."
Turning to the election-petitioner’s appeal (C A No.
356 of 1978) | amin conmplete agreement wth the view




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 21 of 24

expressed by the H gh Court that the declaration granted to
himby the learned Assistant Judge wunder s. 428(2) of the
Corporation Act, 1948 should never have been granted. It is
true that the election-petitioner secured the next highest
nunber of votes but that by itself would not entitle himto
get a declaration in his favour that he be deened to | eave
been duly elected as a Councillor fromWrd No. 34. | nmay
poi nt out
1103
that s. 428(2) is not that absolute as was suggested by
counsel for the election-petitioner, for, the relevant part
of sub-s. (2) provides that if the election of the returned
candidate is either declared to be null and void or is set
aside the District Court’ *“shall direct that the candidate,
if any, in whose favour next highest nunber of valid votes
is recorded after the said person or after all the persons
who have returned-at the said election and against whose
el ection no cause or -~ objectionis found shall be deened to
have been el ected.” The underlined words give jurisdiction
to the District "Court to -deny the declaration to the
candi dat e who has secured the next best votes The Hi gh Court
has rightly taken the view that there was no material on
record to show how the voters, who had voted for the
returned candi date, ©~ woul'd have cast their votes had they
known about the di'squalification. Therefore, this appea
al so deserves to be di sm ssed.

In the result | propose that both the appeal s should be
di smissed with no order as to costs in each

PATHAK, J. Manohar Nathurao Sanrath was a Devel opment
officer in the service of the Life Insurance corporation of
India. H's enploynent was governed by the Life 'Insurance
Corporation of India (Staff) Regulations, 1960 {[shortly
referred to as the "(Staff) Regul ations]" Desirous of being
a Councillor in the Corporation of the Cty of Nagpur (to
which I shall refer as the "Nagpur Corporation"), he stood
for election to that office, and was el ected. But Regulation
25(4) of the (Staff) Regulations forbade himfrom taking
part in any election to a |local authority. He could have
taken part in the election if he had sought and obtai ned the
perm ssion of the Chairman of the Life Insurance Corporation
of India under the third proviso to Regul ation 25(4). He did
not obtain permssion. H's election as Councillor was
chal |l enged by an election petition filed by an unsuccessf ul
candi date Marotrao. It was said that Sanmrath was ineligible
to stand for election because of section 15(g) of the City
of Nagpur corporation Act, 1948 (to be referred hereinafter
as the "Nagpur Corporation Act" 5) read wth “Regulation
25(4) of the (Staff) Regulations The ground found favour
with the | earned Assistant Judge trying the election
petition, and she declared the election void. She also
granted a declaration that Mrotrao was the duly  elected
candi dat e

Sanrath filed a wit petition in the Bonbay H gh Court.
The High Court agreed with the | earned Assistant Judge that
Santrath was not eligible for election and that his el ection
was void. But it also set aside the declaration granted in
favour of Marotrao, and directed a fresh election. The
Judgnent of the High Court has been chall enged by these two
appeal s, one by Sanrath and the other by Marotrao.
1104

The central question is whether Sanrath is ineligible
for election as a Councillor of the Nagpur Corporation
because of Section 15(g) of the Nagpur Corporation Act read
with Regul ation 25(4) of the (Staff) Regul ations.
Section 15(g) of the Nagpur Corporation Act provides:
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"15. No person shall be eligible for election as a
Councillor if he-
(g) is, ﬁﬁdé}.fhé..bkbviéibhé.of any law for the
time being in force, ineligible to be a nenber of any
| ocal authority:

"(25) (1) ...
(2) oo
()i
(4) No enpl oyee shall canvass or otherw se

interfere or use his influence in connection with or
take part in an election to any legislature or |oca
aut hority.

Provi ded t hat

(i)..... ... A2 ...
() o

(iii) the Chairman may permt an enpl oyee to offer
himself as a candidate for election to a loca
aut hority and the enployee so permtted shall not be
deened to have contravened the provisions of this
regul ati on".

The Nagpur Corporation Act contains a nunber of
provi sions concerned wth holding elections to the Nagpur
Corporation. Sections 9 to 22 deal wth various nmatters,
el ect oral roll, t he qual i fication of candi dat es,
di squalification of 'candidates, term of office, filling up
of casual vacancies, ‘and so on. There is an entire Code of
election law. And Section 15 is-one of its provisions. Now,
section 15 of the Nagpur Corporation Act declares a person
ineligible for election as a Councillor on any one of
several grounds. He may be ineligible be cause he'is not a
citizen of India, that is to say, he lacks in point of |ega
status. He may also be ineligible in point of lack of
capacity def i ned by ref erence to di squal i fyi ng
circunstances, for exanple, he may have been adjudged by a
conpetent court to be of unsound nind."*

1105

The disqualification nay be found, by nature of clause
(g), under the provisions of any subsisting |aw. But the law
must provide that he is ineligible to be —a nenber of any
| ocal authority. The law nust deal wth ineligibility for
nmenbership, and in the context of section 15, that nust be
ineligibility for election. It nust be a l.aw concerned with
elections. Clause (g) is a residual clause, not unconmonly
found wherever a provision of an election law sets forth
specified category of disqualified or ineligible person and
thereafter includes a residual clause |eaving the definition
of remmining categories of two other |aws. These other |aws
must al so be election laws. An exanple is the Representation
OF the People Act, 1951 which is relevant to Article
102(1)(e) and Article 191(1)(e) of the Constitution. Since
Section 15 of the Nagpur Corporation Act is a provision of
the election law, clause (g) nust be so construed that the
law providing for ineligibility contenplated therein nust
al so be of the sane nature, that is to say, election |aw.

Regul ation 25(4) of the (Staff) Regulations is not a
law, dealing wth elections. Chapter IlIl of the (Staff)
Regul ations, in which Regulation 25 is found, deals wth
"conduct, discipline and appeals" in regard to enpl oyees of
the Life Insurance Corporation of India. A conspectus of the
provi sions contained in the Chapter, fromsections 20 to SO
shows that it deals wth nothing else. This is a body of
provi sions defining and controlling the conduct of enpl oyees
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in order to ensure efficiency and discipline in the
Cor poration, and providing for penalties (Section 39)
agai nst erring enpl oyees. Regul ation 25 prohibits
participation in politics and standing for elections.
Regul ation 25(4) forbids an enployee not only fromtaking
part in an election to any legislature or local authority,
but also fromcanvassing or otherwi se interfering, or using
his influence, in connection wth such an election. If he
does, he will be guilty of a breach of discipline,
puni shabl e under Regulation 39. Regulation 25(4) is a norm
of service discipline. In substance, it is nothing else. Tn
substance, it is not a provision of election |law. It cannot
be construed as defined a ground of electoral ineligibility.
Al that it says to the enployee is: "Wile you nmay be
eligible for election to a legislature or |ocal authority,
by virtue of your legal status or capacity, you shall not
exercise that right if you wish.to conformto the discipline
of your service.” The right to stand for election flows from
the election 1aw Regulation 25(4) does not take away or
abrogate the right; it nerely seeks to restrain the enpl oyee
fromexercising it in the interests of service discipline.
If in fact the enployee exercises the right, he may be
puni shed under Regulation 39 wth any of the penalties
visited on an enpl oyee-a penalty which takes its col our from
the rel evance of em

1106
pl oyment, and has nothing to do wth the election law. No
penalty under Chapter 1l of the (Staff) Regulations can

provide for invalidating the election of all enployee to a
| egi sl ature or a |ocal authority. That woul dbe a matter for
the election law It is significant that when the restraint
on standing for election inmposed by Regul ation 25(4) has to
be renpbved, it is by the Chairman of the Life Insurance
Corporation of India under the third proviso. Wen he does
so, it is as a superior in -the ‘hierarchy of service
concerned with service discipline.  He does not do so as an
authority concerned with el ections.

Therefore, in ny judgnent, « Regulation 25(4) of the
(Staff) Regulation is not a law within the contenpl ation of
section 15(g) of the Nagpur Corporation Act.

In reaching that view, | find nyself, wth regret,
unabl e to sub scribe to what has been observed by the Madras
Hi gh Court in Narayanaswany v. Krishnamurthi.(l) | would say
that the Calcutta High Court in Sarafatulla Sarkar v. Surja
Kumar Mondal (') and the Punjab and Haryana High Court ill
Utam Singh v. S. Kirpal Singh(3 appear to have cone a nore
accurate concl usion.

Sanrath must, therefore, succeed in his  appeal. That
being so, Marotrao nust fail in his. Sanrath having been
duly elected to the office of Councillor, Marotrao cannot
claimthe same office for hinself.

In the result, G vil Appeal No. 2406 of 1977 is allowed
and Cvil Appeal No. 356 of 1978 is dism ssed. The judgnent
of the Bonmbay High Court is set aside and the election

petition filed by Mar ot r ao is di sm ssed. In t he
circunstances of the case, the parties wll bear their
costs.
ORDER

By mpjority

Cvil Appeal No. 2406 of 1977 is allowed. G vil Appea
No. 356/78 is disnm ssed unanimously. There will be no order
as to costs in each of the appeals.
V. D. K. Ordered accordingly

(1) 1. L. R (1958) Mad. 5I 3.
(2) A I. R 1955 Cal. 382.
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R 1976 Pb. & Haryana.
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