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ACT:
Constitution of ~India--Article  227--Powers of the High
Court - - Bonbay ~Tenancy & Agricultural Lands (Vi dar bha
Regi on and Kutch Area).Act 1958--Sections 36, 38, 100(2),
132(3)--Recovery of possession
Berar Regul ation of Agricultural Leases Act 1951--Section
9A--M nor | essor’s application for possession within 3 years
after attaining mjority.

HEADNOTE

Respondent No. 1 landlord after his father’s death and
during his mnority let out the agricultural land in dispute
to the appellant tenant through his nother for one year
After the expiry of the |ease period the tenant refused to
deliver possession of the field. The nother filed ‘a suit
for possession which was di smissed. Section 9A of the Berar
Regul ation of Agricultural Leases Act 1951 (Madhya Pradesh
Act No. XXIV of 1951) enables a ninor lessor to get posses-
sion within 3 years of his attaining maj ority. The
| andl ord, therefore, after attaining mgjority filed a peti-
tion for possession: By order dated 8-8-1955, the authori-
ties termnated the tenancy under s. 9A(2) of the Berar Act-.
It was directed that the Iandlord shall apply for possession
of the suit land after 31-3-1956. Pending the proceedings
under s. 9A the landlord applied for recovery of  nesne
profits or, in the alternative, the | ease -anpunt. Subse-
quentlyY, the landlord filed a suit in the year 1960 agai nst
the tenant for recovery of mesne profits or for rent ' since
the tenant continued to be on the Iand. When the suit was
pending the landlord filed another application under /s.
100(2) and s. 36 read with section 38 of the Bonbay Tenancy
and Agricultural Lands (Vi darbha Region & Kutch Area) Act
1958 (Bonmbay Act No. XLIX of 1958). The relief prayed was
for a declaration that Kesheorao was not a tenant. In the
alternative, the landlord clained for relief of resunption
of the suit filed under section 36(2) and 38(1) of the
Tenaney Act. The Tenancy Court took the view that the
tenancy was terminated by the order dated 8-8-1955 under
section 9A of the Berar Act and that the possession of
Kesheorao thereafter was not in the capacity of a tenant and
allowed the landlord' s claimfor possession under s. 132(3)
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of the Tenancy Act. The Tribunal reversed the judgnent of
the Appellate Authority ,red held that the tenant was a
protected | essee and entitled to enjoy that status under s.
6 of the Tenancy Act. The Tribunal held that the 1andlord
in his application under section 36(2) will have to satisfy
the conditions contained in s. 38(3) and (4) of the Tenancy
Act. The Tribunal, therefore, dism ssed the application of
the landlord for possession. The High Court in exercise of
its powers under Article 227 of the Constitution quashed the
order of the Revenue Tribunal and restored the order passed
by the Deputy Collector. The H gh Court held that the
andlord was entitled to get possession under s. 36 read
with s. 38 and section 100(2) of the Tenancy Act and direct-
ed the handi ng over of the possession to the |andlord.

In an appeal” by Special Leave the tenant contended that
(1) The landlord took various proceedings on the basis that
the appellant was a tenant and, therefore the 1landlord
recogni sed or at any rate acquiesced in the tenancy of the
appel lant .

(2) The order passed under s. 9A of the Berar Act cannot
be given effect tounder s. 36 of the Tenancy Act.

(3) In any event, ‘the application for possession was not
filed withintw years fromthe dale of the order for pos-
sessi on.

Di sm ssing /'the appeal by special |eave.

HELD: (1) After the order dated 7-8-1955 was passed
under section 9A of the Berar Act the | ease was term nated
and the appellant ceased to be a
15
tenant . The status of the appellant as a tenant was also
lost on the expiry of the 7 years period on 31-3-1956
conferred on him under the Berar Act. It is clear from
various proceedings that the |l andlord never recognised or
acqui esced in the tenancy of the appellant. The claim was
for mesne profits or in the alternative for |ease and cannot
amobunt to acqui escing in the tenancy. Under the Tenancy Act
no right has been conferred on the appellant after his
status as protected tenant canme to an end.  The landlord in
fact made an application for possession within the period of
two years fromthe date the ' Tenancy Act came into force and
the application was, therefore, not barred by Llimtation.
[16H, 17A-C, E-F]

(2) The Revenue Tribunal was in error in upsetting the
order of the Appellate Authority to the effect that after
the order under s. 9A of the Berar- Act was passed the pos-
session of the appellant was not in the -capacity of a
t enant . The High Court was justified in interfering wth
the order of the Revenue Tribunal. [17G H|

JUDGVENT:

ClVIL APPELLATE JURI SDICTION :Civil Appeal No. 2031 of
1968.

(Appeal by special |eave fromthe Judgnent —and Decree
dated 1.2.1968 of the Bonbay H gh Court (Nagpur Bench) in
Special Cvil Appeal No. 387 of 1966).

M N Phadke, V.M Phadke and A.G  Ratnaparkhi, for
the appel | ant.

Sharad Manohar, Suresh Sethi and B.P. Maheshwari, for
respondents.

The Judgrment of the Court was delivered by

KAl LASAM  J. Thi s appeal arise out of special |eave
granted by this Court against the judgnent and order of the
H gh Court of Judi cature Bonbay at Nagpur. For conveni ence
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sake we will refer to the appellant as the tenant and the
respondent No. 1 as the | andlord because the history of the
litigation is 25 years old and the parties had resorted to
various remnedi es before various Tribunals.

The dispute relates to Field Survey No. 6 area 15 acres
23 gunthas in village Gangaon. Jodhraj the father of
Nar nar ayan, t he | andl ord before us, died sone tine in
1942. Narnarayan who was then a m nor becane the owner and
hi s wi dowed nother Trivenibai |eased the |land on behalf
of the minor to Kesheorao, the tenant before us, for one
year. After the expiry of the | ease on 31st January, 1952,
the tenant refused to deliver possession of the field. The
nother filed the suit, Suit No. 125-A of 1952 for posses-

si on. The suit as well as further proceedings by way of
appeal land second appeal failed and the tenant was held
to be protected lessee for a period of five years from
1951-52.

Availing hinmself of the benefit of section 9-A of the
Berar ~ Regulation of Agricultural Leases Act Madhya Pradesh
Act 24/ 51 whi ch enabled the mnor to get possession within 3
years of his attaining majority he filed a petition for it.
By an order dated 8th August, 1955 the Sub-Divisional Ofi-
cer found that Narnarayan is entitled to ternmi nate the |ease
of the tenant Kesheorao and ordered that |ease of
16
Kesheorao is term nated under section '9A(2) of the Berar
Regul ation of Agricultural Leases Act and further ordered
under that section that Narnarayan shall apply for posses-
sion of the suit filed after 31stMarch, 1956. This order
admttedly became final. Pending the proceedings under
section 9-A the landlord applied for recovery of nmesne
profits or in the alternative for |ease anmount. The | and-
| ord subsequently filed Civil Suit No. 3 of 1960 agai nst the
tenant for recovery of mesne profits or for rent. The suit
was necessitated because the tenant continued to be on the
and. The claimwas for nmesne profits or for | ease anount.
When this case was pending the landlord filed another appli -
cation under section 100(2) and section 36 read with section
33 of the Bonbay Tenancy ‘Act, 1953. (Vi dharba Region and
Kutch area). The relief prayed for was for' a declaration
that Kesheorao was not a tenant. |In the alternative the
[ andl ord clained for relief of resunption of the suit filed
under sections 36(2) and 38(1) of the Bonbay  Tenancy Act.
The tenancy suits. and the |andlord' s application were also
prolonged and ultimately the appellate authority took the
view that the tenancy was term nated by order dated 8th
August, 1955 under section '9-A of the Berar Regul ation /of
Agricultural Leases Act and that his possession thereafter
was not in the capacity of a tenant and therefore set aside
the order dated 30th Septenber, 1963 and al lowed the | and-
lord s claim for possession under section 132(3) of the
Bonbay Tenancy and Agricultural Lands Act, 1958. The
tenant took up the matter to the Revenue Tribunal, /Nagpur
and the Revenue Tribunal set aside the order of the  Appel -
late authority holding that the tenant was protected |essee
and entitled to enjoy that status under section 6 of the
Tenancy Act. Hol ding that the landlord in his petition
under section 36(2) wll have to satisfy the condition
contained in section 38(3) and (4) of the' Tenancy Act the
Revenue Tribunal decided that the [andlord was not entitled
to that relief. Aggri eved by the order of the Revenue
Tribunal the landlord filed the wit petition out of which
this appeal arises before the Nagpur H gh Court under Arti-
cle 227 of the Constitution praying that the order of the
Revenue Tribunal’ may be quashed and the order passed by the
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Special Deputy Collector may be restored. The Hi gh Court
allowed the wit petition setting aside the order of the
Revenue Tribunal. The H gh Court held that the petitioner
was entitled to get possession under section 36 read wth
section 38 and section 100(2) of the Bonbay Tenancy Act
and directed that the possession will be given to the |and-
lord after the crops of the year 1967-68 are renoved.

It is unnecessary for the purposes of this appeal to go
into the various proceedi ngs between the landlord and the
tenant. For the purpose of decision of this appeal it is
sufficient to state that the landlord who was a mnor filed
a petition wunder section 9-A of the Berar Regulation of
Agricultural Leases Act and obtained an order fromthe Sub-
Divisional Oficer on 8th August, 1955 term nating the | ease
of the tenant and directing that the landlord shall apply
for possession of the field on 31st March, 1956. After
7th August 1955 when the | ease was termnated’ the tenant
ceased to be a tenant
17
Equal | y the status of the tenant was | ost by Kesheorao when
the protected tenancy came to an end with the expiry of the
7th years’ period conferred on hi munder the Berar Act. The
result was that the tenancy rights of Kesheorao were put an
end to by the order dated 8th August, 1955 and whatever
rights he m ght have had under the Berar Act cane to an end
on 31st Var ch, 1956. The  only ground on which the
rights of a tenant are clainedis that 'after 31st March
1956 and after 31st March, 1958 though his tenancy rights
expired he continued tobe a tenant because he was in pos-
session and various proceedi ngs were taken by the |andlord
on the basis that he was a tenant. This plea cannot be
accepted. It is seen from the various proceedings that the
 andl ord never recogni sed or acquiesced in the tenancy of
Kesheorao. The | andl ord clainmed for nmesne profits or alter-
natively for |ease amount. The claimwas not based on the
l andl ord acquiescing in the tenancy. W have been taken
through the rel evant provision of the Bonbay Tenancy Act but
there is no provision by which any right ‘as 'a tenant is
conferred on Kesheorao after his status as protected  tenant
expired. In this view the tenant ceased to have any right
after 31st March, 1958, up to which tine he could, continue
due to an amendnent in the Act and, if he had nanaged to
continue in possession it was in spite of thelandlord.

The objection that is taken by the |earned counsel for
the tenant is that the order which.is made on~ 8th August,
1955 wunder section 9-A cannot be given effect to except
under the provisions of section 36 of the Bonbay Tenancy

Act . It was al so submitted that in any event the applica-
tion had not been filed within two years fromthe date @ of
the order for possession. It was brought to our notice that

the landlord did nmake an application on 11th January, 1960
for possession within two years fromthe date of the Bonbay
Act coming into force and as such it is not barred by |im-
tation. The applicability or otherw se of section 132(2)
and (3) was vehenmently argued, but, in the view we have
taken, it is unnecessary to go into that question. W find
that the tenant ceased to have any right after 31st March

1958 and did not acquire any rights subsequently by the
| andl ord acquiescing in the tenancy. Wile the tenant had no
fight the [ andl ord had obtained an order under section 9-A
termnating the | ease of the tenant and directing the | and-
lord to apply for possession of the field on 31st March

19’ 56. The landlord had in fact applied for possession
after we are also. informed that the | andl ord obt ai ned
possession as early as 18th February, 1968. 1In the circum
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stances we do not feel called upon to interfere wth the
decision of the H gh Court holding that the landlord is
entitled to get possession. The Revenue Tribunal was in
error in upsetting the order of the appellate authority that
the tenancy was terninated by the Sub-Divisional Oficer on
8th August, 1955 under section 9-A of the | eases Act and
that his possession thereafter was not in the capacity of a
tenant. The High Court was therefore justified in interfer-

ing, wth the order of the Revenue Tribunal. W see no
ground for interfering with the conclusion arrived at by the
High Court and dismiss this appeal. |In the circunstances
the parties will bear their own costs.

P. H P. Appeal di s-
m ssed.
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