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ACT:

Enpl oyees’ Provident Funds and M scel | aneous Provi si ons
Act 1952 Section 2(f) - Wrkers enployed- at their hones in

manuf acture of beedis - Wether entitled to benefit of the
Act .

Rel ati onship of Master~ and servant- - El enent of
personal service - O little significance when test of

control and supervision enables a right of rejection

HEADNOTE:

The |abour enployed in the nmanufacture of bheedis
consists of different categories. At the factory, /which
constitutes t he f or mal est abli shment, there are
adm nistrative and clerical staff, accountants, packers,
checkers and bhattimen. The work of  rolling the beedis
itself is done by one or the other of different categories
of workers. The first category is where the work may be
entrusted by the manufacturers directly to workers who
prepare the beedis at honme after obtaining a supply of the
raw material consisting of tobacco, beedi |eaves and thread
fromthe manufacturers. The second category consists of
wor kers enpl oyed by the manufacturers through |contractors
and the manufacturers pass on the raw material to  such
workers for rolling the beedis in their dwelling houses and
then supplying beedis. There is thus a direct relationship
bet ween the nanufacturers and workers. The third category of
hone workers are those to whom the work is entrusted by
i ndependent contractors who treat the workers as their own
enpl oyees and get the work done by themeither at their own
prem ses or in the dwelling homes of the workers in order to
fulfil and conplete contracts entered into wth the
manuf acturers for the supply of the finished product from
the raw material supplied by the manufacturers to the
contractors.

The hone workers attend the factories within specified
hours everyday ant collect the raw material for taking to
their hones for rolling beedis. In the case of hone workers
who hold a direct relationship with the nanufacturers, the
roll ed beedis are brought by the home workers to the factory
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and the beedis which H

56

conformto the standards envi saged by the manufacturers are
accepted while those which do not are rejected. The staff at
the factory maintains registers in which regular entries are
made of the raw nmaterial supplied to honme workers, and of
the rolled beedis which are delivered by them at the
factory. The paynent of wages to such honme workers may be
mate directly or distributed through the contractors engaged
by the manufacturers. In the case of contracts between the
manuf acturers ant independent contractors, the manufactured
product is collected by the contractors from their home
wor kers ant delivered to the manufacturer. The manufacturer
is concerned only with the payment under the contract to the
contractors, and the paynent of wages to the home workers is
a matter between the contractors ant the hone workers.

The Enpl oyees’ Provi dent  Funds and M scel |l aneous
Provi sions Act, 1952 provides for the institution of
provi dent / Funds for enployees in factories ant other
establishnents. Originally, it did not extent to the beed
i ndustry. For ~the first tine, by a Notification dated My
17, 1977 mate by Covernnent of India the beedi Industry was
added to Schedule | ~of the Act with effect from My 31
1977. This was fol l'owed by another Notification dated My
23, 1977 issued by the Central Governnment anendi ng cl ause
(b) of sub-paragraph 3 of paragraph | of < the Enployees’
Provi dent Funds Scheme, 1952 in order ~to bring the beed
i ndustry within the province of that scheme with effect from
May 31, 1977. The Central Government Provident Funds
Comm ssi oner thereupon wote to all the Regional Provident
Funds Conm ssioners for the enforcenent of the schene in the
beedi industry.

The petitioners in the Wit Petitions who were engaged
in the manufacture and sale of  beedi's, challenged the
constitutional validity of the “Notifications dated May 17,
1977 ant May 23, 1977, ant the enforcenent of the Schene in
so far as it related to home workers ant sought a
declaration that the Enployees’ Deposit-Linked 'Insurance
Schene ant the Enpl oyees’ Fanily Pension Schene franed under
the Enpl oyees’ Provident Funds Act. are unenforceable in
respect of the beedi industry, contenting that: (i) while
the Enpl oyees’ Provident Funds Act ant the Schene nmay be
applicable to the workers enployed in the factory itself,
they cannot be extended to hone workers because there is no-
rel ationship of enpl oyer ant enpl oyee bet ween t he
manuf acturers ant the home workers, (ii) the Enployees’
Provi dent Funds Act ant the Scheme cannot be applied to home

workers in the beedi industry inasmuch as they are subject
to no retirenent age and there is no
57

power in the nanufacturer to retire such home workers on the
ground of superannuation, ant (iii) the extension of the
Schene to the beedi industry constitutes an unreasonable
restriction on the Fundanmental rights of the petitioners
guaranteed by sub-cl. (g) of clause (1) of Article 19 of the
Constitution and also violates Articles 14 and 31 of the
Constitution in as nuch as the financial burden occasioned
thereby is so excessive that it is obvious that the Centra
Government did not apply its mind to the paying capacity of
the industry.

On the question whether the workers enployed at their
homes in the manufacture of beedis are entitled to the
benefit of the Enpl oyees’ Provident Fund Schenme ant
M scel | aneous Provisions Act 1952 ant the Schenes franed
t her eunder.
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Dismssing the Wit Petitions,

HELD: 1. The home workers are 'enployees’ within the
definition of ’'enployee’ contained in clause (f) of s. 2 of
the Enpl oyees’ Provident Funds Act 1952, and the Schenes
franmed thereunder. The terns of the definition of ’enployee
in section 2(f) of the Act are wide. They include not only
persons enployed directly by the enployer but al so persons
enpl oyed through a contractor. Moreover, they include not
only persons enployed in the factory but also persons
enpl oyed in connection with the work of the factory. A home
worker, by virtue of the fact that he rolls beedis, is
involved in an activity connected with the woirk of the
factory. It is therefore npt possible to accept the narrow
construction sought by the 'petitioners that the words 'in
connection with” in the definition of ’'enployee in section
2(f) must be confined to work performed in the factory
itself as a part of the total process of the nmanufacture.
[67 G 63 C E|

2. .The  conditions and the circunstances in which the
hone workers —of a single manufacturer go about their work,
including the receiving of raw material, rolling the beedis
at home and delivering themto the manufacturer subject to
the right O rejection indicates sufficient evidence of the
requi site degree of control and supervision for establishing
the relationship of naster and servant bet ween the
manuf acturer and the hone worker. The work of rolling beedis
is mot of a sophisticated nature,” requiring . control and
supervision at the tine when the work is done. It is a
simpl e operation which has been performed satisfactorily by
thousands of illiterate workers. It is a task which can be
perfornmed by young and ol d, nen and wonen, with
58
equal facility. It does not require a high order of skill
The right of rejection can constitute in itself an effective
degree of supervision and control, ‘and there is evidence to
show that the rejection takes place in the presence of the
hone worker. This factor however plays a nmerely supportive
role in deternmining the existence of the relationship of
master and servant. The element of personal service is of
little significance when the test of control and supervision
lies in the right of rejection. [67 C F]

Shri Chintaman Rao and Another v. The State of Madhya
Pradesh, [1958] S.C.R. 1340, Shri Birdhichand Sharnma - v.
First CGvil Judge, Nagpur and Others, [1961] 3 'S.C R 161
Shanker Balaji Waje v. State of Maharashtra [1962] Suppl. 1
S CR 249, Ms. Oissa Cenent Ltd. v. Union of India,
[1962] Suppl. 3 S.C.R 837, D.C. Dewan Mhindeen Sahi b and
Sons v. The Industrial Tribunal, Madras, [1964] 7 S/.C R
646, Silver Jubilee Tailoring House v. Chief Inspector of
Shops & Establishnents, [1974] 1 S.C R 747, “Mangal ore
Ganesh Beedi Wirks etc. v. Union of India etc. [1974] 3
S.CR 221, referred to.

3. Clause (a) of sub-para. (1) of Para 69 of the
Enpl oyees’ Provident Funds Schene provided that "a nenber

may withdraw the full anmount standing to his credit in the
fund on retiring fromservice after attaining the age of 55
years". The law does not envisage the fixation of a

retirement age before that provision can apply. A worker is
entitled to withdraw the amount in the Fund if he retires at
any time after attaining the age of 55 years. There 18 no
reference to any predeterm ned age of superannuation. [68 A-
B]

4. The expression 'retirenent’ does not, in the absence
of anything nmore, necessarily inply a fixed age for |eaving
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service. It has a wde connotation. 1In a context where no
age of superannuation has been fixed, the expression nust
take on its ordinary nmeaning of the nornmal cessation of
service by an act of the enployer or of the worker. That a
person may retire even before reaching any specified age 18
exenplified by «cl. (b) of sub-para (1) of para 69 which
speaks of "retirement on account of permanent and tota
incapacity for work due to bodily or nmental infirmty." [68

d

Delhi Coth & CGeneral MIls Co. Ltd. v. Wrkmen and
other etc. [1969] 2 S.C.R 307, referred to.

Regi onal Provident Fund Conmi ssioner, Andhra Pradesh v.

Shri T.S. Har i har an, [1971] Suppl . S.CR 305,
di stingui shed.
59

5. The Beedi  and Cigar Workers (Conditions of
Enpl oynment) Act, 1966 and the Rules nmade thereunder by the
Mahar ashtra Governnent™ have been framed specifically on the
basis that in certain matters hone workers enjoy a status
akin to ‘the general category of workers. In the Maharashtra
Beedi ant  Cigar Workers (Conditions of Enploynent) Rules
1968, there is specific provision in respect of the paynent
of wages to home workers. The contention that the provisions
of the Enployees Provident Funds Act and the Schenmes cannot
be inmplenmented at all ~ in respect of the beedi industry has
therefore to be rejected. [69 C, E, F]

JUDGVENT:

ORIG NAL JURI SDICTION : Wit Petitions Nos. 3605 to
3609 of 1978 etc.

(Under Article 32 of the Constitution-of I|India.)

M N. Phadke, B. Kanta Rao, MQ Qazi, V.N Ganpule and
M's. Veena Khanna for the Petitioners.

Abdul Khader, G rish Chander and M ss A Subhashini for
t he Respondents.

M. Rameshwar Nath for the I'nterveners.

The Judgnent of the Court was delivered by

PATHAK, J. This and the connected cases raise the
i mportant question whether the workers enployed at their
hones in the manufacture of beedis are y entitled to the
benefit of the Enmpl oyees’ Provident Funds and M scel l'aneous
Provi sions Act, 1952 and the & heme franed thereunder.

The question for consideration is ~surrounded by a
wel ter of facts, many of which are disputed  through
affidavits filed on the record, and it has not been an easy
task to pick our way through them to arrive at an
intelligent and coherent picture for the purpose of deciding
these cases. W propose to take Wit Petitions Nos. 3605 to
3609 of 1978 filed by Messrs. P.M Patel & Sons and ot hers
as the leading group of cases, because the principa
argunents on the several points arising in these cases were
argued by | earned counsel in those wit petitions.

The petitioners are engaged in the manufacture and sal e
of beedis. The |abour enployed in the manufacture of beedis
consists of different categories. At the factory, which

constitutes the f or nal est abl i shnment . there is an
adm ni strative ant clerical
60

staff, accountants, packers, checkers and bhattinen. The
wor k of rolling the beedis itself is done by one or the
other of different categories of workers. The work nmay be
entrusted by the manufacturers directly to workers who
prepare the beedis at hone after obtaining a supply of the
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raw material consisting of tobacco, beedi |eaves and thread
fromthe manufacturers. Another category consists of workers
enpl oyed by the manufacturers through contractors, and the
manuf acturers pass on the raw material to such workers for
rolling the beedis in their dwelling houses, and there is,
in a sense, a direct relationship between the manufacturers
and those workers. m e third category of hone workers are
those to whom the work is entrusted by independent
contractors who treat the workers as their own enpl oyees and
get the work done by themeither at their own prenmises or in
the dwelling hones of the workers in order to fulfil and
conplete contracts entered into wth the manufacturers for
the supply of the finished product fromthe raw materia
supplied by the nanufacturers to the contractors. A cording
to the manuf acturers~ the  home workers attend at the
factories within specified hours every day and collect the
raw material for taking to their homes for rolling beedis.
Wiile that is true of hone workers enployed directly by the
manuf acturers -or who have been placed in enpl oynent through

contractors with the manufacturer,  in the case of hone
wor kers enpl oyed by independent contractors that nay not be
so. In the case of ~honme workers who hold a direct

relationship with the manufacturers, the rolled beedis are
brought by the hone workers to the factory and the beedis
which conform to the st andar ds envi saged by the
manuf acturers are accepted while those which do not are
rejected. m e acceptance or rejection is effected in the
presence of the home worker to whomthe work was entrusted.
The staff at the factory nmaintains registers in which
regul ar entries are made of the raw material supplied to
home workers, and of the rolled beedis which are delivered
by them at the factory. m e paynent of wages to such hone
workers may be nade directly or distributed through the
contractors engaged by the manufacturers for engaging them
In the case of contracts between the nanufacturers and

i ndependent contractors, the manufactured pr oduct is
collected by the contractors fromtheir home worker and
delivered to the nmanufacturer. It 1is evident ‘that the

manuf acturer is concerned only with paynent  under the
contract to the contractors, and the paynent of wages to the
hone workers is a nmatter between the contractor and the home
wor ker s.

The enpl oyees’ Provi dent Funds and M scel l'aneous
Provisions Act, 1952 (hereinafter referred to as the
Enpl oyees’  Provi dent Funds Act ) provides for t he
institution of provident funds for
61
enpl oyees in factories and other establishnments. Oiginally,
it did not extend to the beedi industry. For. the first
time, by Notification No. GSR 660 dated May 17, 1977 nmde
by the Governnment of I|ndia under sub-s. (1) of s. 4 of that
Act, the beedi industry was added to Schedule | of 'the Act
with effect from My 31, 1977. This was followed by
Notification No. GSR 677 dated May 23, 1977 issued by the
Central Governnent anendi ng clause (b) of sub-paragraph 3 of
paragraph 1 of the Enployees’ Provident Funds Schene, 1952
(hereinafter referred to as the "Schene") so as to bring the
beedi industry within the province of that Schene wth
effect from My 31, 1977. Closely thereafter, the Centra
CGovernment Provident Funds Commi ssioner wote to all the
Regi onal Provident Funds Conm ssioners about the extension
of the Schenme to the beedi industry with effect fromJune 1
1977. By these wit petitions the petitioners challenge the
constitutional validity of the Notifications dated May 17,
1977 and My 23, 1977 and the proceedings taken by the
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respondents against the petitioners for the purpose of
enforcing the enployees’ Provident Funds Act and the Schene
so far as they relate to home workers. The petitioners also
seek a correspondi ng declaration that the Enployees’
Deposi t-Linked I nsurance Scheme and the Enpl oyees’ Family
Pensi on Scherme framed under the Enpl oyees’ Provident Funds
Act are unenforceable in respect of the beedi industry.
The princi pal grounds on which the petitioners
chal | enge the i mpugned Notifications may be shortly
enuner at ed: -
(1) Wile the Enployees’ Provident Funds Act and
the Scheme my be applicable to the workers
enployed in the factory itself, they cannot be
extended to hone. workers because there is no
rel ati onship of enployer and enpl oyee between the
manuf acturers and the hone workers. It is
submitted that~ a home worker cannot be descri bed
as an - "enployee" within the definition set forth
in clause (f) of 8. 2 of the Enployees’ Provident
Funds Act.
(2) The Enployees’ Provident Funds Act and the
Schene cannot ~be applied to home workers in the
beedi industry inasmuch as they are subject to no
retirement age and there is no power in the
manuf acturer to retire such hone workers on the
ground of /superannuation. Having regard to the
peculiar features of the arrangements under which
home wor kers

62
manuf acture beedis, it is not reasonably possible
to apply and inplement the provisions of the
Enpl oyees Provi dent Funds Act™ and the Schenme in
relation to them
(3) The extension of the Enployees’ Provident
Funds Act and the Schene to the beedi industry
constitutes an wunreasonable restriction on the
Fundanental Rights of the petitioners guaranteed
by sub-cl. (g) of <clause 1 of Article 19 of the
Constitution and also violates Articles 14 and 31
of the Constitution inasnuch as -the financia
burden occasi oned thereby is so excessive that it
is obvious that the Central CGovernnent did  not
apply its mnd to the paying capacity of the
i ndustry. Mreover, the burden inposed on the
i ndustry-bears no nexus to the object of the
statute, nanely, to provide post retirenent
benefits.

Havi ng considered the material on the record before us
in this leading group of wit petitions it appears that sone
of the home workers have been working regularly for severa
years exclusively for a single nmanufacturer, and depend for
their livelihood on this work, that they attend the factory
during specified hours to secure raw material for ' nmaking
beedis at honme and for delivering the manufactured beedis to
the staff at the factory, that the quantity of |eaves and
tobacco supplied is fixed by the manufacturer, and that
registers of the raw naterial and of payment of wages are
mai ntai ned at the factory, that a record is naintained of
the manufactured beedis received fromthe home workers and
the quantity rejected, and that a | og book or a wage card is
i ssued to the hone workers.

In order to organise the conditions in which the beed
wor kers wor ked and to give them greater security of
enpl oyment Parlianment enacted the Beedi and Cigar Wrkers
(Condi tions of Enmpl oyment) Act, 1966 and the State
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Governnents franed rules under that statute. The said Act
applied to honme workers, as is clear fromthe definition of
"enpl oyee" in clause (f) of 8. 2 of

that Act and provides for the application of certain | abour
| aws.

There is no dispute that pursuant to the inmpugned
Notification dated WMy 17, 1977 the beedi industry has been
brought within the scope of the Enpl oyees’ Provident Funds
Act and that the inmpugned Notification dated May 23, 1977
has made the Scherme applicable to the beedi industry. C ause
(a) of sub-s.

63

(3) of 8. 1 of the Enployees’ Provident Funds Act applies
that Act to every establishnent which is a factory engaged
in any industry specified in Schedule I and in which twenty
or nore persons are enployed. Admittedly, the factory
bel onging to the manufacturer ~is, therefore, drawn within
the conpass of the Enployees’ Provident Funds Act and the
Schene. It is also adnmtted by the petitioners that the
wor kers . ‘enpl oyed” within the factory premises would be
covered by the Act and the Schene. The real question is
whet her the honme workers are entitled to that benefit.
Clause (f) of s. 2 of that Act defines an "enpl oyee" to nean
"any person who is  enployed for wages in any kind of work,
manual or otherwi se, in or in connection with the work of an
establ i shnent, and who gets his wages directly or indirectly
fromthe enployer, and includes any person enpl oyed by or
through a contractor in or in connection with the work of
the establishnent.” It will be noticed that the ternms of the
definition are w de. They include not only persons enpl oyed
directly by the enployer but also persons enpl oyed through a
contractor, Mreover, they include not only persons enpl oyed
inthe factory but also persons enployed in connection with
the work of the factory. It seens to us that a hone worker
by virtue of the fact that he rolls beedis, is involved in
an activity connected with the work of the factory. W are
unable to accept the narrow construction sought by the
petitioners that the words "in connection wth" in the
definition of "enployee" nmust be confined to work perforned
inthe factory itself as a part of the total process of the
manuf act ur e.

Now to be an enployee it 1is necessary that the
rel ationship of master and servant should exist with the
enpl oyer. The principal question is whether such a
rel ati onship exists between the manufacturer and a  hone
wor ker. Several cases were placed before us by the parties
in this connection, and reference nay be nade to them In
Shri Chintaman Rao and Another v. The State of Mdhya
Pradesh, [1958] S.C.R 1340, this Court hel d t hat
i ndependent contractors, known as Sattedars, with whom a
manuf acturer contracted for the supply of beedi s could not
be described as workers within the definition of sub-8- (1)
of 8 2 of the Factories Act, nor could their collies,
because the Sattedars undertook to supply the beedis by
manufacturing them in their own factories or by entrusting
the work to third parties. The Sattedars were not subject to
aright of control by the manufacturer in respect of the
manner in which the work was to be done. The Court applied
the principle that the test for determ ning the relationship
of master and servant lay in the
64
exi stence of the right in the nmaster to supervise and
control the A work done by the servant not only in the
matter of directing what work the servant was to do but al so
the manner in which he should do it. In passing, the Court
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referred to hone workers enployed by the Sattedars for
nmaki ng beedis in their respective hones, and the Court
observed that they could not be regarded as persons enpl oyed
by the manuf acturer directly or through any agency.
Thereafter, in Shri Birdhi chand Sharma v. First Cvil Judge,
Nagpur and O hers, [1961] 3 SSCR 161, this Court
considered a case where the nanufacturer had enployed
worknmen in his beedi factory and who were at liberty to work
at their homes, and the Court held that the conditions in
whi ch they worked nmade them "workers" within the nmeani ng of
clause (1) of s. 2 of the Factories Act. The significant
feature of the judgenent lies in the observation of the
Court that in the case of the beedi industry the right of
rejection of the beedis 'if they did not cone up to the
proper standard was evidence of the supervision and contro
exercised by the manufacturer. Noting that the nature and
extent of supervision and control varied in different
i ndustries. the Court said :-
"Taking the nature of the work in the present case
it can hardly be said that there nust be
supervision all time when biris are being prepared
and unless there is such supervision there can be
no direction as to the manner of work. In the
present case the operation being a sinple one, the
control of the manner in which the work is done is
exercised at the end of the  day, when biris are
ready, by the nethod of rejecting those which do
not come up to the proper standard. In such a case
it is the right to supervise and not so nuch the
node in which it is exercised which is inmportant.”
Ref erence may be nade next to Shankar Balaji Waje v. State
of Maharashtra, [1962] Suppl. 1 S.C R~ 249. The mmjority
vi ew taken on the particular facts of that case was that the
workers were not subject to the control and supervision of
the manufacturer. The |learned Judges constituting the
majority appear to have overlooked the observations in
Bi rdhi chand Sharma (supra) that (the right of rejection of
the beedis prepared by the workers in itself constituted a
sufficient elenent of supervision and control. Qur attention
was also invited by the petitioners to . Oissa Cenent Ltd.
v. Union of India [1962] Suppl. 3 S.C.R 837, but this isa
case where the question was whether a notification  was
val id which nade the enployer liable to pay into
65
the provident fund, constituted wunder the  provident Funds
Act, 1952, the share of workers who were in fact the
enpl oyees of A independent contractors. The Court drew a
careful distinction bet ween | abour enpl oyed by the
manuf acturer and that enployed by an i ndependent contractor.
Most of these cases were considered thereafter by this Court
in D.C. Dewan Mhideen Sahib and Sons v. The [Industria
Tribunal, Madras, [1964] 7 S.C.R 646, and while review ng
the law the Court rejected the plea of the manufacturers
against the application of the Industrial Disputes Act on
the ground that the workers ostensibly enpl oyed by the "so-
called contractors"” were in fact the worknen of the
appel l ants who had enployed themthrough their agents or
servants. It nay be pointed out, however, that the Court
reiterated the view expressed in Birdhichand Sharma’ s case
(supra) that the rolling of beedis was work of such a sinple
nature that supervision was not required all the tinme and it
was sufficient if supervision was exercised at the end of
the day through the systemof rejecting defective beedis.
The law took a major shift in Silver Jubilee Tailoring House
and others v. Chief Inspector of Shops and establishments
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and another [1974] 1 S.CR 747, as to the criteria which
determ ned the relationship of naster and servant. Mathew,
J., who spoke for the Court, reviewed the earlier decisions
of this Court as well as sone of the decisions rendered in
Engl and, and pointed out that the test of control as
traditionally formulated was no longer treated as an
exclusive test. He observed -
"It is exceedingly doubtful today whether the
search for a fornula in the nature of a single
test to tell a contract of service fromcontract
for service wll serve any useful purpose. The
nost that profitably can be done is to exam ne al
the factors that have been referred to in the
cases on the topic. dearly, not all of these
factors would~ be relevant in all these cases or
have the sane weight in all cases. It is equally
clear that no magic ~fornmula can be propounded
whi ch factors should in any case be treated as
determ ning ones. The plain fact is that in a
|.arge nunber of cases, the court can only perform
a balancing operation weighing up the factors
whi ch point in one  direction and balancing them
agai nst those pointing in the opposite direction.
During the last two decades the enphasis in the
field has shifted and no |onger rests so strongly
upon the question of control. Control is obviously

an

66
i mportant factor and in many cases it my still be
the decisive factor: But it is wong to say that
in every case it is decisive. It is now no nore

than a factor, although an inportant one
He was dealing with a case where the workers who were
tailors went to tailoring shops and were given work as and
when work was available, and when cloth was given for
stitching to a worker he was told how he should stitch it,
and if the instructions were not carried out the wrk was
rejected and he was asked to restitch it. Sone of the
wor kers were allowed to take the clothes home for stitching.
The Court held that there was a relationship of master and
servant because of the right in the enployer to reject the
work done, and it reiterated that "the degree of control and
supervision would be different in different types of work":
In the present cases, the right of rejection can sinilarly
be said to represent the control and supervision exercised
by the manufacturer over the beedis prepared by the home
workers. Quite obviously, while in the Silver Jubilee
Tail oring House case (supra) it was possible for, the
enpl oyer to direct re-stitching of the garment, no  such
direction can be reasonably envisaged in the case of sub-
standard beedis. A Constitution Bench of this Court had
occasion to consider the law in Bangal ore Ganesh Beedi Wbrks
etc. v. Union of India etc. [1974] 3 S.CR 221, ‘which
guestioned the validity of the Beedi and Ci gar Wrkers
(Conditions of Enploynment) Act, 1966. The Court adopted the
test of rejection of defective beedis for determning
whet her the beedi workers were the enployees of the
manuf acturer or the independent contractors. The Court
observed: -
"...the manufacturers or trade nmark hol ders have
liability in respect of workers who are directly
enpl oyed by themor who are enployed by them
through contractors. W rkers at the industria
prem ses do not present any pr obl em The
manuf acturer or trade mark hol der will observe al
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the provisions of the Act by reason of enploying
such labour in the industrial prenises. Wen the
manuf act urer engages | abour through the contractor
the | abour is engaged on behal f of t he
manuf acturer, and the latter has therefore
liability to such contract |abour. It is only when
the contractor engages |abour for or on his own
behal f and supplies the finished product to the

manuf acturer that he will be the principa
enployer in relation to such labour and the
manuf acturer will not be responsible

67
for inplementing the provisions of the Act with
regard A to such | abour enpl oyed by t he
contractor. If the right of rejection rests with
the manuf acturer —or trade mark holder, in such a

case the contractor who wll prepare beedis
t hrough the contract labour will find it difficult
to establish t hat he is the i ndependent

contractor-

In the context of the conditions and the circunstances
set out earlier in which the hone workers of a single
manuf act urer go about “their work, including the receiving of
raw material, rolling the beedis at honme and delivering them
to the nmanufacturer subject to the right of rejection there
is sufficient evidence of the requisite degree of contro
and supervision for establishing therelationship of naster
and servant between the manufacturer and the hone worker. It
must be renmenbered that the work of rolling beedis is not
of a sophisticated nature, requiring control and supervision
at the time when the work is-done. It is a sinple operation
which, as practice has shown, has been per f or med
satisfactorily by thousands of illiterate workers. It is a
task which can be perforned by young and ol d, nmen and wonen,
with equal facility and it does not require a high order of
skill. In the circunstances, the right of rejection can
constitute in itself an effective degree of supervi'sion and
control. W nmmy point out that there is evidence to show
that the rejection takes place in the presence of the hone
wor ker. That factor, however, plays a nmerely supportive role
in determining the existence of the relationship of the
master and servant. The petitioners point out that there is
no el ement of personnel service in beedi rolling and that it
is open to a home worker to get the work done by one or the
ot her menmber of his famly at honme. The el enent of persona
service, it seens to us, is of little significance when the

test of control and supervision lies in the right of
rejection.

In our opinion, the home workers are "enpl oyees" wthin
the definition contained in cl. (f) of s. 2 of the

Enpl oyees’ Provi dent Funds Act.

The next question is whether having regard to the
pecul iar features of the hone workers’ system of enploynent
the provisions of the Enployees Provident Funds Act —and
Schene can be applied on their terns to hone workers. The

principal contention in this connection is that no
retirement age is fixed in the case of hone
68

wor kers and, therefore, the Scheme cannot be inplemented in
respect of them d. (a) of sub-para (1) of Para. 69 of the
Enpl oyees’ Provident Funds Schene provides that "a nenber
may withdraw the full anmount standing to his credit in the
Fund on retirement from service after attaining the age of
55 years". It seens to us that the | aw does not envisage the
fixation of a retirenent age before that provision can
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apply. A worker is entitled to withdraw the anpbunt standing
to his credit in the fund if he retires at any tine after
attaining the age of 55 years. There is no reference to any
pre-determned age of superannuati on. The expr essi on
"retirenent" does not, in the absence of anything nore
necessarily inply a fixed age for |eaving service. It has a
wi de connotati on. In a cont ext wher e no age of
superannuati on has been fixed, the expression nust take on
its ordinary nmeaning of the normal cessation of service by
an act of the enployer or of the worker. That a person may
"retire" even bef ore reaching any specified age is
exenplified by «cl. (b) of sub-para. (1) of Para. 69 which
speaks of "retirement on  account of permanent and tota
incapacity for work due 'to bodily or nental infirmty". W
may point out that in Delhi Cloth & General MIls Co. Ltd.,
V. Workmen and others etc. [1969] 2 SSCR 307, this Court
has held that a gratuity schene could be effective even if
no age - of superannuation was fixed. Learned counsel for the
petitioners had referred us to Regional Provident Fund
Conmi ssioner, Andhra Pradesh v. Shri T.S. Hariharan [1971]
Suppl. S.C.R_ 305, where this Court observed in respect of
the Enpl oyees’ Provi dent Funds Act: -
"The Act was brought on the statute book for
providing for the institution of a provident fund
for the enpl oyees in factories and ot her
establ i shnents. The basic purpose of providing for
provi dent funds appears to be to- make provision
for the ‘future of the industrial worker after his
retirement. or for his dependants in case of his
early death. ~To achieve this ultimte object the
Act is designed to cultivate anong the workers a
spirit of saving sonmething regularly, and also to
encourage stabilisation of a steady |abour force
in the industrial centres,"
and it is pointed out that the Court rejected the plea that
the Act could apply to short term enpl oyees al so. The case,
in our opinion, is distinguishable because the workers there
were taken in enploynent on account of an energency and for
a very short period necessitated by an abnormal conti ngency.
That is not the
69
position here. 1In the present cases, the —enploynment  was
entered A intoin the regular course of business. W hold
that there is no substance in the contention of the
petitioners that the provisions of the Enployees’ Provident
Funds Act and the Scheme cannot be applied at all to home
workers. There is no reason why the provisions-of the Act
and Scheme should not apply where their terns permt. such
appl i cati on-

We nmay al so point out that the Beedi and Cigar Wrkers
(Conditions of Enploynent) Act, 1966 and the rules nmade
t hereunder by the Maharashtra GCovernment have been franed
specifically on the basis that in certain matters  hone
workers enjoy a status akin to the general category  of
workers. Not only do these provisions apply to "industria
prem ses" as defined under clause (i) of s.2 of that Act but
also to an "establishnent" as defined in clause (i) of s. 2
of the Act. There are several provisions which apply to
enpl oyees in establ i shnents and are not confined to
i ndustrial prem ses. An "establishnent”, by the ternms of its
definition is wide enough to include the dwelling house of a
home worker. A home worker would be entitled, therefore, to
annual | eave wth wages and wages during | eave period anong
other things. In the Mharashtra Beedi and Cigar Wrkers
(Conditions of Enploynent) Rules, 1968 there is specific
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provision in respect of the paynment of wages to hone
workers. The Rules relating to the issue of raw material by
the enpl oyer woul d extend to honme workers al so.

Accordingly, we reject the contention that the
provi sions of the Enployees Provident Funds Act and the

Schenes cannot be inplemented at all in respect of the beed
i ndustry.

The last contention of |earned counsel for the
petitioners is that the financial burden which wll be
suffered by the beedi industry in consequence of the
Enpl oyees’ Provident Funds Act and the Schenes envi saged by
it being extended to the industry wll be beyond the

financial capacity of the beedi industry and will severely
handicap it in conpeting with the cigarette nanufacturing
i ndustry. There is no nexus, it is said, between the burden
i mposed on the industry and the object of the statute of
providi ng postretirement benefits. It is urged that this
aspect did not engage the attention of the Centra
Gover nment when the i npugned Notifications were pronul gat ed.
On the basis of this subm ssion the petitioners contend that
their Fundanental Rights under ~Article 14, sub-cl. (g) of
cl. (1) of Article 19 and Article 31 of the Constitution
have been vi ol ated. W have
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careful ly exam ned/'the record before us and we are unable to
find adequate material in support of -this subm ssion. W
need say nothing nore. The contentionis rejected.

In the result, we see no force in these wit petitions,
the connected wit petitions andthe connected special |eave
petitions, and they are all accordingly dismssed. There is
no order as to costs.

N. V. K Petitions dism ssed
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