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The appel | ant before us along with sone ot her
petitioners had filed Wit Petition Nos.4394-4410/88 before
the Hi gh Court of Karnataka at Bangal ore contending, inter
alia, that the Bangal ore Developrment Authority (the BDA) had
no sanction under Section 29 of the Bangal ore  Devel opnent
Authority Act, (for short the BDA Act) to levy any tax,
cess or fee on the owners of |ands and buil dings situated
outside the corporation limts of the Bangalore Gty
Corporation. They had al so contended that Section 29 of the
Act was unconstitutional, ultra vires and void. A |earned
Single Judge who heard the said wit petition after
exam ning the various provisions of the Act as well as the
Bangal ore Muni ci pal Corporation Act, 1949 (the Corporation
Act) cane to the conclusion that under the BDA Act, there
was no inherent power to assess, inpose and recover taxes,
cess and fees other than the betternent tax. The court al so
held that the power to | evy and recover taxes, cess and fees
has to be expressly conferred on the BDA by the BDA Act and
such power cannot be presuned by nere .inplication: It
further held that there was no material on recordto hold
that the BDA has been rendering any service to the nenbers
of the public who own | ands and/or buil dings which service
should correspond to taxes, <cess and fees recoverable
because such tax is service related. The said finding of
the learned Single Judge canme to be affirmed by the
appel late Bench in Wit Appeal Nos.?223-39/92. After the
said judgment of the Division Bench, an Odinance was
promul gated which |ater became an Act of the Legislature
whereby the principal BDA Act canme to be anended by the
Bangal ore Devel opnent Authority (Amendnent) Act, 1993. By
this Amending Act, Sections 28- A 28-B and 28-C were
incorporated in the said Act. By these anendnments, the BDA
was statutorily entrusted with the obligation of providing
certain civic anmenities specified in Section 28A of the Act
and in Section 28B, the BDA was specifically empowered to
levy and collect property tax in the sanme manner and at the
same rate as was provided in the Corporation Act. Under
Section 28C, the BDA was given the status of a | ocal body to
coll ect the cess payabl e under the various Acts specified in
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the said Section and Section 7 of the Anmending Act validated
all the «collection nade by the BDA which was declared as
wi thout authority of |aw by the earlier judgment of the High
Court.

The Anendi ng Act was chal |l enged again by the appellant
in a wit petition on the ground that the Anending Act
suffered fromthe vice of excessive del egati on and was al so
arbitrary and violative of Article 14 of the Constitution
It was also argued that the Amendi ng Act not having renoved
the vice pointed out by the Hi gh Court, it was beyond the
| egislative power to validate an invalid collection of tax.
The said challenge being negatived by the H gh Court, the
appel lant is before us in this appeal

Bef ore us, the appellant contends that the del egation of
power to the BDA is bad because the BDAis only a statutory
body and not  being an el ected body, could not have been
entrusted w th any taxing power. For this proposition the
appel l ant- _strongly placed reliance on a judgnent of this
Court in Municipal Corporation of Delhi v. Birla Cotton,
Spinning and Waving MIlls, Delhi & Anr. (1968 (3) SCR
251). In the said judgment the majority, while uphol ding
the validity of the del'egated |egislation and negativing the
contention of excessive delegation, anong  other factors,
found that delegation to an elected body was in itself a
safe way of del egation because an el ected body responsible
to the people including those who pay taxes would act
responsibly in the exercise of the said delegated power.
But this Court in that case nowhere held that delegation of
a taxing power to a non-el ected body would suffer from the
vice of excessive delegation. Therefore, the argument of
the appellant grounded solely onthe ratio laid down in
Birla Cotton MIIs case (supra) should fail

In re the Delhi Laws Act, 1912, The A ner-Merwara
(Extension of Laws) Act, 1947 and The Part C States (Laws)
Act, 1950 (1951 SCR 747 at 750), the main requirenment of
del egation of |egislative power was expl ai ned by Patanj al
Sastri, J. as follows :

It is now established beyond doubt that the _I'ndian
Legi slature, when acting within the limts circumscribing
its legislative power, has and was intended to have plenary
powers of legislation as |large and of the same nature as
those of the British Parlianent itself and no constitutiona
[imtation on the delegation of legislative power to a
subordinate wunit is to be found in the Indian Councils Act,
1861, or the Governnment of India Act, 1935, ~or the
Constitution of 1950. It is therefore as conpetent for the
Indian Legislature to meke a law delegating |egislative
power, both quantitatively and qualitatively, as it is for
the British Parlianment to do so, provided it acts w thin the

ci rcunscri bed limts (ii) Del egation of | egi sl ative
aut hority is different from the creation of a new
legislative power. 1In the forner, the del egating body does

not efface itself but retains its legislative power intact
and nmerely elects to exerci se such power through an agency
or instrumentality of its choice. 1In the latter, there is
no del egation of power to subordinate units but a grant of
power to an independent and co-ordinate body to nmake |aws
operative of their own force. For the first, no express
provision authorising delegation is required. In the
absence of a constitutional inhibitation, delegation of
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| egi sl ative power, however extensive, could be nade so | ong
as the delegating body retains its own |egislative power
i ntact. For the second, however, a positive enabling
provision in the constitutional docunent is required. (iii)
The rmaxi m del egatus non protest delegare is not part of the
constitutional law of India and has no nore force than a
political precept to be acted upon by legislatures in the
di scharge of their function of making | aws, and the courts
cannot strike down an Act of Parliament as unconstitutiona
nerely because Parlianment decides in a particular instance
to entrust its legislative power to another in whomit has
confidence or, in other words, to exercise such power
through its appointed instrunmentality, however repugnant
such entrustnment nay be to the denocratic process. Wat may
be regarded as politically undesirable is constitutionally
conpetent. (iv) however wide a nmeaning rmay be attributed to
the expression restrictions and nodification, it would not
affect the constitutionality of the del egating statute.

The abovesaid observations of this Court in the said
Del hi Laws’ case (supra) have been consistently foll owed by
this Court in all -the later cases. Applying the said
principles to the facts of this case, we must hold that the
del egation in question has been nade to a statutory body
which is entrusted with the duty of devel opment of the City
of Bangal ore and the areas adjacent thereto.  The process of
devel opnent is statutorily controlled and in the said
process certain developmental activities under Sections 29
and 30 of formng |ay out, naintaining roads, bridges, sewer
etc. are also contenplated.” Therefore, the BDA as such
cannot be treated as a stranger for the purpose of being
del egated the authority to levy property tax in property
which is situated within its jurisdiction. These |evies and
collections are not left to the arbitrary w sdonf discretion
of the del egated authority but are governed by the procedure
to be adopted under the Corporation Act which itself has
provided an elaborate machinery for determ ning such |evy
and collection thereof. Therefore, by no stretch of
i mgination can it be contended that this delegation is
either beyond the scope of the |egislative power or is .in
excess of the sane. It cannot also be argued that the said
del egation is ungui ded or arbitrary.

Another linb of the appellants argunent in challenging
the Amending Act is that the Legislature has blindly
i ncorporated the machi nery provisions of the Corporation Act
under Section 109, for the purpose of |evying and col lecting
the tax which, according to the appellant, is arbitrary
i nasmuch as the tax collected by the Corporation was to be
utilised for |arge nunmber of functions enunerated in Section
59 of the Corporation Act while the ambunt so collected
under the BDA Act is to be utilised for Iimted functions
specified under Section 28A of the Anending Act. W do not
find any force in this argunment also. It is true that under
Section 59 of the Corporation Act, the Corporation is
obligated to perform as nmany as 23 functions specified
therein while under Section 28A of the BDA Act, the BDA has
to perform only 3 or 4 functions. But on behalf of the
respondents, it is pointed out to us that a conplete reading
of the BDA Act shows that the BDA also has to perform nany
other functions which are sinmilar to those enunerated in
Section 59 of the Corporation Act. That apart, it is
poi nted out that under the Corporation Act the Corporation
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is empowered to collect other revenues al so apart fromthose
enunerated in Section 109 of the Corporation Act while the
BDA can collect only that tax which it is authorised to
col l ect under Section 28B of the Act, hence there can be no
conparison of the collection of the BDA and its expenditure
with that of the Corporations revenue and expenditure.
Therefore, we are in agreenent with the respondents and hold
that the authorisation of collection of property tax by the
BDA based on the procedure laid in the Corporation Act is
neither arbitrary nor in excess of the power of delegation
Therefore, the challenge to this Section should al so fail

The next argunent of the appellant is in regard to
Section 7 of the Amendi ng Act whereby the past collection of
property tax nade by the BDA which was declared to be
wi thout authority of |aw by the Hi gh Court is sought to be
val i dat ed. In support- of this contention the appellant
submits that in the previous wit petition the H gh Court
not only found that there was lack of statutory authority to
collect. the property tax but also held that such property
tax can be collected onlyif the BDA provided certain civic
anmenities which the Hi gh Court on facts had found that the
BDA was not providing. Hence, it is argued that the said
finding of the Hi gh Court having becone final for the period
prior to the date of ‘the Anending Act, 'such collection of
tax could not have been validated. Relevant part of Section
7 of the Amendi ng Act reads thus :

Not wi t hst andi ng * anything contained in any judgnent,
decree or order of any Court, Tribunal or other authority to
the contrary, |levy, assessnent or collection of any tax on
land or building or on both and levy  and collection of
cesses on such tax on land or building nmade or purporting to
have been made and any action or thing taken or done
(including any notice or orders issued or assessnent = made
and all proceedings held and any | evy and collection of tax
or cess or anpbunt purported to have been collected by way of
tax or cesses) inrelation to such |evy, assessnent or
collection wunder the principal Act before the twenty fourth
day of July, 1992 shall be and shall be deemed to be wvalid
and effective as if such | evy, assessnent or collection _or
action or thing, had been made, taken or done wunder the
principal Act as anended by this Act and accordingly .---

It is seen fromthe said Section in the Anending Act
that the collection which was held to be invalid and was
directed to be refunded under the Hi gh Court judgment in the
previous proceeding was sought to be validated w thout
indicating how the Legislature has renedied the want of
services pointed out by the High Court. In the earlier
case, the H gh Court had held that in the principal Act
there was no specific provision to levy taxes simlar to
those |leviable under the Corporation Act. It also came to
the conclusion that any such tax even if it were to be
levied by the BDA with the sanction of the Legislature,
could be levied only if the BDA perfornmed certain functions
nmentioned in the said judgnent. The Court further cane to
the conclusion that such functions not being perforned by
the BDA, «collection of tax, apart from being unauthorised
for want of statutory sanction, is also bad because the BDA
did not render any service in lieu of such collection
Therefore, it 1is seen that by the said judgnment the High
Court had held that the collection of tax by the BDA was
servi ce-rel at ed. In other words, such power of |evy can be
vested in the BDA only if the BDA renders certain services
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to the subscribers to such tax and it is in this context
that the Hi gh Court gave a specific finding that no such
services had been rendered. This finding not having been
chal l enged by the BDA had becone final. Therefore, so far
as collections made prior to the coming into force of the
Amendi ng Act being a collection wthout any service
rendered, the sane cannot be val idated even by the
i ntroduction of Section 7 of the Amending Act. The finding
of the H gh Court in regard to want of services could not
have been <either ignored or reversed by the Legislature
while wvalidating the earlier collection because it has no
such power to reverse the finding of a court. This Court in
a catena of cases has laid dowmn that when a Legislature sets
out to validate a tax declared by a court to be illegally
collected, it is not-sufficient for the Legislature to
nerely declare that the decision of the court shall not be
bi nding because that woul d amount to reversing the decision
rendered by a court in exercise of judicial power which
authority the Legislature does not possess. It is also a
settled ‘principle in |law that when invalidity of collection
of levy is pointed out by the court based on non-existence
of certain necessary facts, it is not open to t he
Legislature to nmerely controvert that finding of the court
and val i date such col |l ection by proceeding on the basis that
such finding of the court is incorrect. 'In the case of Shr
Prithvi Cotton MIls Ltd. & Anr. V. Broach Borough
Municipality & O's. (1970 (1) SCR 388 at 392) this is what
a Constitution Bench of this Court had held

VWen a legislature sets out to validatea tax decl ared
by a court to be illegally collected under an ineffective or
an invalid |aw, the cause for ineffectiveness or invalidity
nmust be renpved before validation can be said to take place
effectively. The nost inportant condition, of course, is
that the |egislature nust possess the power to inpose the
tax, for, if it does not, the action nust ever remain
ineffective and illegal. Gantedlegislative conpetence, it
is not sufficient to declare nmerely that the decision of the
Court shall not bind for that is tantanount to reversing the
decision in exercise of judicial power which the |egislature
does not possess or exercise. A courts decision nust
always bind unless the conditions on whichit is based are
so fundanentally altered that the decision could not have
been given in the altered circunstances. Odiparily, a
court holds a tax to be invalidly inposed because the power
to tax is wanting or the statute or the rules or both are
invalid or do not sufficiently create the jurisdiction.
Validation of a tax so declared illegal may be done only if
the grounds of illegality or invalidity are capable of being
renoved and are in fact renoved and the tax thus/ nade
| egal

This above ratio laid down in the said case has  been
consistently followed by this Court in all subsequent cases
where this question arose for consideration. See Ms.
H ndustan Gum & Chemicals Ltd. v. State of Haryana & Os.
(1985 (Supp.) 2 SCR 630).

Applying the said principles to the facts of the present
case, it is seen that the invalidity pointed out by the Hi gh
Court about the lack of services rendered at the relevant
point of tine is an invalidity which was not capable of
being renoved to justify the levy of tax by an Anendi ng Act
and the Legislature could not have either ignored this
finding of fact by the Hi gh Court or overruled the sane.
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Therefore, in our opinion, in respect of the tax «collected
for the period before the date of the Anendnent there could
have been no validation of such collection. Hence, the

Anending Act so far as it validates the collection of
property tax by the BDA, cannot be sustained for a period
prior to the date of the Anendi ng Act.

We however nake it clear that in this appeal we have not
decided the nature of |levy under Section 28B after it was
i ntroduced by the Anending Act as to whether it is a tax
simpliciter requiring no service at all or whether it is a
tax in the nature of a fee requiring services as held by the

| earned Single Judge inthe earlier round of [litigation
Qur exanmi nation of the validity of the Amendi ng Act has been
confined only to the argunents addressed before us. In

regard to the validation of the past collection, our finding
is based on the finding given by the High Court in the
earlier judgment which has becone final and as a consequence
of such /finding the validation of such collection is
i mper m ssi ble. Therefore, Section 7 of the Anending Act so
far as it validates collection of property tax nmade by the
BDA prior to the introduction of Section 28B has to be
decl ared as invalid and beyond the |egislative power.

This declaration of ours in regard tothe illegality of
the wvalidation of the property tax collected prior to the
Amendnent, however, does not apply tothe coll ection nade by
the BDA of the cesses required to be collected by it under
Section 28C of the Act. The collection contenplated under
Section 28Cis not a levy under the BDA Act: It .is a |evy
i nposed under the Acts nentioned in that Section, nanely,
the Karnataka Conpulsory Prinmary Education Act, 1961
Kar nat aka Heal th Cess Act, 1962; Karnataka Public Libraries
Act, 1965; and the Karnataka Prohibition of Beggary Act,
1975. The cess in question-is not for the benefit of the
BDA but the sane is collected by the BDA only as an agent.
It is for this purpose that under Section 28A the BDA was
deened to be a local authority so that it could collect the
cess under the said respective Acts. These collections as
an agent do not suffer fromwant of legislative sanction
The only lacking part was that under the respective Acts
referred to hereinabove, the said collection could be made
by a local authority only, which the BDA was not- until
Section 28C was introduced. This lacuna was renoved by
introduction of Section 28C and the BDA has been nmade a
deemed 1ocal authority for the purpose of such collection
Therefore, once the BDA has been decl ared as a deenmed | oca
authority wth retrospective effect, we find no difficulty
in accepting the validity of this collection. Hence, the
validity of Section 28C has to be upheld and consequently
all the cesses collected by the BDA under the Acts referred
to under Section 28C have to be declared as wvalidly
col | ect ed.

For the reasons stated above, we uphold the validity of
Sections 28B and 28C of the BDA Act which are under
challenge while we declare that that part of Section 7 of
the Anmending Act which validates the collection of property
tax by the BDA before the introduction of Sections 28A and
28B as invalid; consequently the said collectionis |liable
to be refunded as directed by the court in earlier
pr oceedi ngs. Accordingly, this appeal is partly allowed to
the extent indicated hereinabove. No costs.

J. (S.P. Bharucha)
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J. (N Santosh Hegde)
J. (Y K Sabharwal)

March 30, 2001




