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A businessman of Patan (Gujarat) was arraigned for
scorching a young hapl ess woman (not her of two infant
children) to death. The gory felony was perpetrated in
broad day |ight on a public road. The man agai nst whomthe
accusation was nade had no relationship with the victim
maritally or otherwi se. The trial court ‘exonerated him but
a Division Bench of the High Court of CGujarat found himto
be the killer of that |lady and convicted himand sentenced
himto inprisonnent for life. Hence this appeal by him as
of right.

Asha Ben, the roasted victimof the gory episode was
one of the 7 daughters of her father. In her wedl ock with
Vi nod Bhai (PW5) she became nother of two children (Mta
and Bhargav). The small famly consisting of Asha Ben, her
husband and the two children were living in their own house
in the city of Patan. Her eldest child Mtal was studying
in Bal Mandir attached to a school by name Bonbay Meta
School at Patan.

The story of the prosecution is the follow ng.
Appel | ant devel oped sonme affair with the sister of Asha Ben
whi ch the deceased resented for her own reasons. She had
expressed her detestation to her sister (Sharada Ben) and
al so nmentioned it to sonme other persons. Wen the appellant
cane to know of the above reaction of the deceased he
wanted to settle score with her

On 21.10.1988 at about 10 A.M, Asha Ben was
proceeding to the school (Bal Mandir) for collecting her
child Mtal back home. On the way appellant who was on a
scooter nmet her and buttonhol ed her malevolently. He
guesti oned her for spreading the canard that he and Sharada
Ben had illicit relationship. So doing appellant took out a
can and doused conbustible liquid contained therein on Asha
Ben. He then whipped out a lighter and after lighting it
hurled its flame on her. In a trice Asha Ben was
transformed into an anthropoid inferno, scream ng and
yel ling she scanpered towards a water-flow to escape from
the devouring fire. She reached the water col um situated
near the railway station and sat beneath it, and the water
fl owed therefromeventual ly extinguished the flanes and
enbers which enwrapped her. But by then she was blistered
with substantial burns and her clothes incinerated into
ashes. Anong the pedestrians there was a | ady who fl anked
Asha Ben with sone clothes to cover up her nudity and a
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ri ckshaw was procured for rushing the charred victimto the
hospi t al

On coning to know of the incident, Vinod Bhai (husband
of Asha Ben) reached the place and by taking her in a
ri ckshaw, speeded up her route to the hospital. Though she
was treated in the hospital for nearly a fortnight she
succunbed to her burn injuries on 15.11.1988.

On 21.10.1988, FIR was registered on the basis of the
statement made by Asha Ben to the police officer (PW10)
who reached the hospital on getting some uncrystalised
i nformati on of the episode. 1In the neanwhile, the
Executive Magistrate (PW1) on being inforned by the doctor
who examined the lady, visited the hospital and recorded
her statement around 11.15 A°M In that statenment she
nmentioned the nanme-of Hiralal Patel as the culprit.

After her death the police continued the investigation and
conpleted it and charge-sheeted the appellant for the
of fence of nmurder of Asha Ben

There is practically no dispute that Asha Ben was set
abl aze after dousing her with some inflamable |iquid on
the nmorning of 21.10.1988. But on the question of who the
cul prit was, the prosecution and the defence had great
di vergence. Prosecution relied on the statenents nade by
the deceased for establishing the identity of the culprit,
whi ch included the statenent given to her husband, to the
Executive Magistrate and to the police in the FIR

The Sessions Judge picked out sone infirmties in the
statenents of the deceased and finally held that those
statenments cannot be relied on as dying declarations. He
al so found that the description of the incident narrated by
Asha Ben is not consistent with probability, particularly
when the investigating officer denonstrated in court how
the lighter (alleged to have been used in setting her
abl aze) could be |ighted.

The Division Bench of the H gh Court after re-
eval uating the evidence came to the conclusion that the
trial court has grossly erred in rejecting the statenents
of the deceased and that the reasons advanced by the tria
court were so erroneous that no court woul d ever have come
to such conclusions. Relying on the statenents of the
deceased | earned Judges of the Division Bench of the High
Court came to the irresistible conclusion that the identity
of the assailant had been unnmi stakably established as
agai nst the appell ant.

Hence, the Hi gh Court convicted himand sentenced hi m
as af oresai d.

Shri U. R Lalit, |earned senior counsel for the
appel  ant urged, at the outset, that the H gh Court should
have borne in mnd that it was an appeal against the
acquittal which they were dealing with and the approach
shoul d have been different fromthat of appeal against
conviction. According to the |earned senior counsel the
Di vi si on Bench has overl ooked the standard formul ated by
this Court for dealing with an appeal against acquittal and
consequently the order of the acquittal was wongly
reversed. W rem nded ourselves of the standard to be
adhered to while dealing with an appeal against acquittal.
In Dhanna vs. State of MP. {1996 (10) SCC 79} this Court
has reiterated the perspective to be adopted in such a
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situation, after referring to sone of the earlier decisions
rendered by this Court on that aspect. W nmay extract the
foll owi ng observations fromthe said decision
Though the Code does not make any

di stincti on between an appeal fromacquitta
and an appeal from conviction so far as
powers of the appellate court are concerned,
certain unwitten rules of adjudication have
consi stently been foll owed by Judges while
dealing with appeal s against acquittal. No
doubt, the High Court has full power to
review the evidence and to arrive at its own
i ndependent concl usi on whet her the appeal is
agai nst conviction or acquittal. But while
dealing with an appeal against acquittal the
appel | ate court has to bear in mnd: first,
that there is a general presunption in
favour of ‘the i nnocence of the person
accused in crimnal cases and that
presunptionis only strengthened by the
acquittal. The second is, every accused is
entitled to the benefit of reasonabl e doubt
regarding his guilt and when the trial court
acquitted him he would retain that benefit
in the appellate court also. Thus, the
appel | ate court in appeals against
acquittals has to proceed nore cautiously
and only if there is absol ute assurance of
the guilt of the accused, upon the evidence
on record, that the order of acquittal is
liable to be interfered with or disturbed.

Bearing in mind the above standard of caution we may
make the judicial scrutiny of the findings arrived at by
the Hi gh Court. As pointed out earlier, the focus of
di scussion can first be nmustered on the identity of the
assailant, for, there is little dispute on the fact
situation that one assailant had set her ablaze at the tine
and place nentioned in her statenments. W are, inthis
context, tenpted to dub the reasoning of the Sessions Judge
for concluding that it is inpossible that the Saree could
catch fire if the lighter is thrown at her as
preposterous. It requires no effort for any sensible
person to understand that it was the flame on the lighter
whi ch was hurled at the victimwho was by then soaked with
inflammabl e Iiquid and catching fire in such a situation is
a matter of easy grasping for any one.

We are aware that the statenents nade by the deceased
are the only materials available for establishing the
identity of the appellant and hence if those statements are
i nadm ssible or unreliable even if adm ssible, or
insufficient to point to the appellant as the assail ant,
its inevitable consequence is to set the appellant free.
Knowi ng this position well Shri U R Lalit, |earned senior
counsel first focussed his contention for showi ng that the
prosecution has failed to prove that Asha Bens death was
due to burns sustained by her on 21.10.1988.

The interval between the date of the incident when the
deceased sustai ned burns and the date of her death was a
fortnight. PW2 Dr. Vikaranbhai, who exam ned Asha Ben at
10.30 AAM on 21-10-1988, noticed second degree burns on
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the upper and | ower portions of her hands, front and back
of her chest and on the neck, ears and forehead. He found
that her condition was critical when he saw her first.

PW12 Dr. N.N. Parikh, a tutor in Forensic Medicine of

the BJ Medi cal Coll ege, Ahnedabad, conducted autopsy on her
dead body on 15.11.1988. He noticed burns of the third
degree on the front and back of her trunk, both thighs,
etc., besides second degree burns on sone other linbs. In
hi s opinion the death of the deceased was due to a stroke
on account of such burns and that those burns were
sufficient in the ordinary course of nature to cause her
deat h.

Har pi ng on an answer given by PW12 in cross-

exam nation that death of the deceased had occurred due to
septic | earned senior counsel nade out an argunent that
such septic condition could have devel oped on account of

ot her causes. ~ Mere possibility of other causes supervening
during her hospitalisation is not a safe prenmise for
deci di ng whet her she woul d not have died due to the burns
sust ai ned on 21.10.1988. The cause of death can be

determ ned on broad probabilities. 1In this context we may
refer to a passage from Mddi s Medi cal Jurisprudence &
Toxi col ogy, dealing w th death by burns.

As al ready nentioned, death nmay occur

within 24 to 48 hours, but usually the first

week is the nost fatal. In suppurative

cases, death may occur after five or six

weeks or even | onger

In On Prakash vs. State of Punjab {1992 (4) SCC 212},
the victimwas set ablaze on 17.3.1979 and she sust ai ned
burns with which she died only 13 days thereafter. The
assai |l ant was convicted of murder and the conviction was
confirmed by this Court.

It is preposterous to say that deceased in this case
woul d have been heal ed of the burn injuries and that she
woul d have contracted infection through sone other causes
and devel oped septicem a and died of that on 15.11.1988.
Court of |aw need not countenance nmere acadenic
possibilities when the prosecution case regardi ng death of
the deceased was established on broad probabilities as
sequel to the burns sustained by her. Hence we repel the
contention of the | earned counsel on that score.

Next contention which needs consideration is that even
fromthe statements nmade by the deceased after sustaining
the burns, the identity of the assailant cannot

unm stakably refer to the appellant. The first occasion on
whi ch she made statenment revealing the name of the
assail ant was when she tal ked to PW3 (Sadbhai), a
pedestrian. The wi tness has deposed that when the victim
was sitting beneath the water colum of the railway station
withing in pain and frantically trying to get the flanes
qguel | ed, some Sadhus gat hered nearby and asked her who had
done it to her and then she answered by nentioni ng the nane
as Hiralal. Alittle later, when she narrated the

i ncident to her husband (PW5 Vinod Bhai) she disclosed a
little nore details about the identity of the assailant.
This is how PW5 had deposed about it:

Asha told me that she was burnt by Hrala
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Pat el of our society She told ne

that Hiralal asked her why she was defam ng
hi m by spreadi ng the story that he had
illicit relations with her sister Sharada.

It nust be borne in mnd that so far as PW5 is

concerned he had absolutely no doubt that Hiralal Pate
referred to by her is the appellant. Wen Asha Ben spoke
to PW2 Dr. Vikaranmbhai she did not mention the name of the
assail ant. Learned senior counsel highlighted that omi ssion
for contending that she did not know who that assail ant was
when she narrated the incident to that doctor. W are
unable to give accord to the said contention as it is too
much to expect a lady in such a condition to disclose the
nane of the assailant to the doctor spontaneously w thout
bei ng asked for it. For the doctor, the nanme of the
assailant or even his identity is of no use and hence he
woul d not ~have bothered to know about it.

The main dying declaration was given by Asha Ben to
the Executive Magistrate (PW1). That dying declaration was
marked as Ext.11. It was recorded at 11.15 AAM on
21.10.1988, when she said this:

Hiral al Patel, who burnt nme, met ne near

Si ddharaj Nagar. Hi's scooter No. is 3040. He

asked me why are you 'spreadi ng wong stories

about me. He got very excited and poured

sone corrosive liquid froma tin of 500 gns.

on me and threw a lighter lighted on nme

Hiralal is the son-in-law of Nanavati .

Three specifications regarding the identity of the

assail ant coul d be discerned fromthose statenents. First
is that the nane of the assailant is Hiralal Patel. | Second
is that he reached the place by scooter No.3040. Third is
that he is the son-in-law of Nanavati. Prosecution was able
to place materials to show that all the above three
identifying features are referring to the appellant. W
may poi nt out that appellant hinself adnitted that he is
Hiralal Patel. Wen the Investigating Oficer seized the
scooter from his house appell ant nmade an application before
the court for return of the said scooter. It is
significant to point out that the registration No. of that
scooter is 3040. |In fact he filed an application before
the court for returning the scooter. The father-in-|aw of
the appellant is adnittedly one Nanavati and that fact has
been spoken to by Valiben (PW9). The aforesaid features
woul d al nost conclusively establish that it was the
appel | ant whom t he deceased neant when she told others that
it was Hiralal who caused her burn injuries.

Shri U R Lalit, learned senior counsel in his

argunents projected the description of the name of the
assail ant given by Asha Ben in the statenment attached to
the FIR (Ext.40) as Hiralal Lalchand and contended that
appel l ant is not the son of Lalchand. Appellant is Hrala
Joi taram and hence the deceased woul d have referred to
some ot her person, contended the counsel

In this context we have to | ook into the words which

Asha Ben has spoken in Ext.P-40 FIR regarding that aspect.
Those words are extracted bel ow

The resident of our society, Patal Hrala

whose fathers nane | dont know, he was

having illicit relationship with ny sister
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Sharada and | saw themtwo or three tines. |
scol ded Hiralal and hence he was annoyed
with nme. The above said Hiralal Lal chand,
whose nane | give on recollecting afterwards
caused ne burns.

In the above context we have to refer to a
clarificatory statenent elicited fromthe deceased by PW13
(Bhagwat) the Investigating Oficer. That statement is
marked as Ext.67. It reads thus:

In ny statenent | have given the name of

the acccuseds father as Lal chand whi ch has

been stated inadvertently. " Lalchand is the

nane of the father-in-law of ny sister and

hence | renmenbered it inadvertently. The

nane of the father of Hiralal is really

Joitabhai. He is the son-in-law of Nanavati

Soap Factory.

(The statenent was recorded in Gujarati and the above
extract is the English translation produced by the
appel | ant before this Court).

Learned seni or counsel nade a two-fold attack on the
admi ssibility of Ext.67. First is that a statenent recorded
by police under Section 161 of the Code of Crim na
Procedure is inadnissible in evidence. Second is that even
if it is adm ssible for any purpose it cannot be used under
Section 32 of the Evidence Act as the sai d statenent
related only to the parentage of Hiralal.

If what is extracted above fromExt.67 falls under
Section 32(1) of the Evidence Act it would stand extricated
fromthe ban contained in Section 162 of the Code of
Crimnal Procedure. The forner is exenpted fromthe ban
contained in Section 162. This can be seen from sub-
section (2) of Section 162 which reads thus:
Nothing in this section shall be deened to
apply to any statement falling within the
provi sions of clause (1) of section 32 of
the Indian Evidence Act, 1872 (1 of 1872),
or to affect the provisions of section 27 of
that Act.

We have therefore to see whether the statenent in
Ext. 67 (extracted above) would fall within the purview of
Section 32(1) of the Evidence Act. That sub-section reads
t hus:

(1) Wen it relates to cause of death. -

VWen the statement is made by a person as to
the cause of his death, or as to any of the
circunst ances of the transacti on which
resulted in his death, in cases in which the
cause of that persons death cones into
guestion. Such statements are rel evant

whet her the person who made them was or was
not, at the tinme when they were nmde, under
expectati on of death, and whatever nmay be
the nature of the proceeding in which the
cause of his death conmes into question
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The above provision relates to the statenent nade by a
person before his death. Two categories of statements are
made admi ssible in evidence and further nade them as
substantive evidence. They are: (1) H s statement as to
the cause of his death; (2) His statenent as to any of the
circunst ances of the transaction which resulted in his
death. The second category can envel ope a far wi der
anplitude than the first category. The words statenent as
to any of the circunstances are by thensel ves capabl e of
expandi ng the wi dth and contours of the scope of
adm ssibility. Wen the word circunstances is linked to
transaction which resulted in his death the sub-section
casts the net in a very wi de dinension. Anything which has
a nexus with his death, proximate or distant, direct or
indirect, can also fall w thin the purview of the sub-
section. As the possibility of getting the maker of the
statenments in flesh and bl ood has been cl osed once and for
all the endeavour should be how to include the statement of
a dead person within the sweep of the sub-section and not
how to exclude it therefrom Admissibility is the first
step and once it is adnitted the court has to consider how
far it is reliable. Once that test of reliability is found
positive the court has to consider the utility of that
statenent in the particul ar case.

I n Sharad Birdhi chand Sarda vs. State of Maharashtra
{1984 (4) SCC 116}, a three Judge Bench of this Court

consi dered the scope of Section 32(1) of the Evidence Act.
After referring to a nunber of decisions of different Hi gh
Courts on the point Fazal Ali, J, who spoke for the
nmajority opinion, laid down five propositions. Anbng them
the first is that the |egislature has thought it necessary
to widen the sphere of Section 32 for avoiding injustice.
Anong the remai ning propositions the second is relevant for
our purpose and hence it is extracted bel ow

The test of proximty cannot be too

literally construed and practically reduced

to a cut-and-dried formula of universa

application so as to be confined in a

straitjacket. Distance of time would depend

or vary with the circunmstances of each

case. Sonetimes statenments rel evant

to or furnishing an i medi ate notive nmay

al so be admi ssible as being a part of the

transaction of death. It is manifest that

all these statenents come to light only

after the death of the deceased who speaks

from deat h.

Fol | owi ng the above decision a two Judge Bench of this
Court has stated thus in Rattan Singh vs. State of H P
{1997 (4) SCC 161}:

The coll ocation of the words in Section

32(1) circunstances of the transaction

which resulted in his death is apparently

of wi der anplitude than saying

ci rcunst ances whi ch caused his death.

There need not necessarily be a direct nexus

bet ween circunstances and death. It is

enough if the words spoken by the deceased

have reference to any circunstance whi ch has
connection with any of the transactions

whi ch ended up in the death of the deceased.
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Such statement would also fall within the
purvi ew of Section 32(1) of the Evidence
Act. In other words, it is not necessary
that such circumstance shoul d be proximate,
for, even distant circunstances can al so
beconme adm ssi bl e under the sub-section
provided it has nexus with the transaction
which resulted in the death.

Taki ng cue fromthe | egal position as delineated above

we have to consider now whether the statenment of Asha Ben
in Ext.67 related to any circunstance connected with her
death. W cannot overlook the fact that the context in

whi ch she made such statenents was not for resolving any

di spute concerning the paternity of a person called Hrala
or even to establish his parentage. It was in the context
of clarifying her earlier statenent that she was set abl aze
by a nan called Hiral al whose second nane happened to be
nentioned by her as Lal chand.” Wen subsequently she was
confronted by the Investigating Officer with the said
description to confirmwhether it was Hralal son of

Lal chand who set her to fire, she nade the correction by
sayi ng that she made a mistake inadvertently and that it
was Hiralal Joitaramwho did it and not Hiralal Lal chand.
Thus Ext.67 is inextricably intertwined with the episode in
whi ch she was burnt and eventual ly died of such burns.
Looki ng at Ext.67 fromthe above perspective we have no
doubt that the said statenent would fall wi thin the anbit
of Section 32(1) of the Evidence Act.

Thus, fromthe statements nade by the deceased we have

no doubt that it was the appellant whom Asha Ben referred
to as the assailant who doused conbustible |iquid on her
and ignited her with the flane of the lighter. There is no
reason even renotely suggesting that the deceased woul d
have had only a scanty acquai ntance with the appellant so
as to commit a nistake in identifying him W, therefore,
agree with the conclusion of the Division Bench of the H gh
Court that prosecution succeeded in proving beyond
reasonabl e doubt that appellant was the assail ant who set
Asha Ben abl aze.

Shri U.R Lalit, learned senior counsel then made an
alternative argument that the offence woul d not escal ate
beyond cul pabl e hom ci de not anmounting to nurder. This
argunent was made on the prenise that the burns caused to
her did not result in her death during the initial fata
peri od and that her death happened on account of setting in
of some | ater conplications.

Section 299 | PC defines cul pabl e hom ci de as

whoever causes death by doing an act with the intention of
causing death, or with the intention of causing such badily
injury as is likely to cause death, or with the know edge
that he is likely by such act to cause death, commits the
of fence of cul pabl e hom ci de.

Expl anation 2 to Section 299 has a material bearing on
the said contention and hence that is extracted bel ow
Expl anation 2.- Were death is caused by

bodily injury, the person who causes such

bodily injury shall be deened to have caused

the death, although by resorting to proper

remedi es and skilful treatnent the death
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m ght have been prevented.

Section 300 I PC carves out two segnments, one is

cul pabl e hom ci de anpbunting to nurder and the second
segnment consi sts of cul pable hom cide not anpbunting to
murder. Four cl auses enunerated in the section are
enveloped in the first segnment. Wat is set apart for the
second segnent i s conpendi ously described as except in the
cases hereinafter excepted fromout of the first segment.
For the purpose of this case we deemit necessary to quote
only the second clause in Section 300 | PC

2ndly.- If it is done with the intention of

causi ng such bodily injury as the offender

knows to be likely to cause the death of the

person to whomthe harmis caused

In the present case, appellant diid not even nake an

effort 'to 'bring the case within any of the four exceptions
enunerated in Section 300. Hence the only question to be
answered is whether he didthe act with the intention of
causi ng such bodily injury as he knew to be likely to
cause death of the deceased. It is inconceivable that
appel I ant woul d not “have known that setting a human being
abl aze after soaking her clothes with inflammble Iiquid
woul d cause her death as the type of burns resulting
therefromwoul d at | east be likely to cause her death (if
not they are sufficient in the ordinary course of nature to
cause her death). The fact that she died only after a
fortnight of sustaining those burn injuries cannot evacuate
the act out of the contours of the 2ndly clause of

Section 300 IPC. There was a little abatenment of the
ferocity of the flanes which engul fed her as she, in the
instinctive human thirst of getting extricated fromthe
gobbling tentacles of the fire, succeeded in tracing out a
water-flow. Such a reflex action performed by her had
mtigated the conflagration of the flames but did not save
her fromthe fatality of the calamty. Hence the interva
of fourteen days between the attack and her death is not a
cause for mtigation of the offence perpetuated by the

of fender. W are, therefore, not inpressed by the
alternative argument advanced by the | earned seni or counse
for the appellant.

In the result, we dism ss this appeal




