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Leave granted.

On 31-3-1993 the Sub-Divisional Oficer, Kotdwar
accorded approval to'allot the land in question admeasuring
Ac. 0- 053 hectare in Khasra No. 1003 situated at vill age
Jhonk, District Pauri Garhwal (Uttaranchal) to one Mhanth
Govind Das. On the sane day, the Sub-Divisional Oficer
executed a | ease deed in favour of the allottee for a period
of thirty years fromthe date of execution of the |ease deed.
The said Mahanth CGovind Das is stated to have applied for
and obtai ned a sanctioned plan for raising certain
constructions fromthe Devel opnent Authority, Haridwar.

The appel | ants herein purchased the constructions

rai sed/ Mal wa under the registered sale deed dated 26-4-
1995 fromthe said Mahanth CGovind Das. The appellants
claimto have purchased the |and al so, as is evident from
their pleadings and contentions raised.in the wit petition
Be it noted, the land admttedly bel ongs to Government.

The appel l ants, by their application dated 15-5-1995
requested the Collector to grant nmutation in their favour, in
which it is stated that they have purchased the debris and
not the land from Mahanth Govi nd Das. The Deputy
Col I ector, having considered the application so submtted by
the appellants found "the hol der of grant Mahant CGovi nd Das
sold the debris of residential building and the shops al ong
with the possessi on through the registered sale deed in
favour of the applicants on 2-5-1995. In case the debris is
renoved due to violation of the grant, then there is
possibility of starting of unnecessary litigation and if Pakka
houses are renoved, then many |egal hurdles m ght arise,
which are not benefit the State governnment. Therefore it is
not appear proper to di spossess themfromthe land. (sic)"
The Deputy Col | ector however, disposed of the application
directing the transfer of the land itself in the nanes of the
appel  ants on paynent of |and revenue at Rs.157.50 paise.

The District Magistrate, Kotdwar Garhwal vide show
cause notice issued on 5-4-1999 required the appellants
herein to show cause as to why the grant of the |and nmade
in their favour by the Sub-Divisional Oficer, Kotdwar should
not be rescinded. |In the showcause notice, it is alleged
that the Sub-Divisional Oficer has unauthorisedly
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granted/allotted the land in favour of the appellants. It is
specifically alleged that the Sub-Divisional Oficer is not
aut horized to grant |and, inasnmuch as the authority to grant
the CGovernment |land for the residential purpose vests in the
District Magistrate. The appellants submitted their detail ed
expl anation to the said show cause notice, inter alia,
contending that the authority accorded grant only after

| awful enquiry and they have spent considerabl e ambunt in
renovati ng the existing building on the | and and al so nmade
sone new constructions in respect of which no objections

have been raised at any point of time. It was contended

that the proceedings initiated against them are not

mai ntainable in law. It was al so contended that they have
acquired the status of tenure holders. The District

Magi strate, having considered the explanation submitted by
the appellants clearly found that the Sub-Divisional Oficer
had no authority to allot the l.and to Mahanth Govind Das in
the year 1993. The Coll ector accordingly held that the order
of allotnent and | ease executed by Sub-Divisional Oficer did
not confer any right, title and interest in the land in favour
of Mahanth Govind Das. The said Mahanth CGovind Das sold

the said land to the appellants without any authority of |aw.
The District Magistrate/ Collector also found that the Sub-
Divisional Oficer abused his authority at every stage right
fromthe commencenent of grant of |and to Mahanth Govi nd

Das till the transfer of the land to the appellants. The order
of transfer nade in favour of the appellants by the Sub-

Di vi sional O ficer has been accordingly quashed and
appropriate directions have beenissued to nake entries in
the revenue records duly incorporating the nanme of the
Governnent as the owner of the | and.

The appel | ants chal | enged the order passed by the
District Magistrate/ Collector dated 10-5-1999 in Cvil M sc.
Wit Petition No. 20708 of 1999. [t was sought to be
contended as if the appell ants have purchased the land itself
from Mahanth Govind Das but appears to have given up the
sanme during the course of hearing of the wit petition. It
was asserted that the power to grant | ease vests in the
Assi stant Col |l ector, previously known as Sub-Divisiona
Oficer and therefore, it cannot be said that the |ease
granted was wi thout jurisdiction. The H gh Court found that
the appellants did not purchase the | and but what they have
purchased under the registered sale deed was Malwa (debris
of constructions). The Sub-Divisional Oficer, according to
the H gh Court, could not have passed any order directing
transfer of the land in favour of the appellants based on the
sal e deed executed by Mahanth Govind Das. In terms of
G O 150/ 1/185(24)-6010, dated 09-10-1987, the Sub-

Divisional Oficer/Deputy Collector had no authority to

accord approval of grant of land inasnmuch as the authority
stood vested only with the Collector of the District to accord
approval up to certain limt for residential purpose. The

Hi gh Court also found that the appellants’ application for
transfer was not made under the provisions of the UP

Zam ndari Abolition and Land Refornms Rules. The High

Court further held that no foundational facts have been

pl eaded by the appellants that the conditions existed for
securing allotnent of [and under the said provisions. The
appel l ants’ cl ai mdoes not fall under any of the categories in
respect of which an order of allotnent could have been

nmade under the provisions of the said Rules. The H gh Court
took the viewthat in any event the Collector of the District
is conferred with the power under Section 122(6) of the U P
Zam ndari Abolition and Land Revenue Act to cancel any
irregul ar allotnent made by the Assistant Collector in-charge




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

of such division. The H gh Court held the order of the Sub-
Divisional Oficer in allotting the land to Mahanth Govi nd Das
and thereafter directing the transfer of the land in the nane
of the appellants is void and without jurisdiction

These appeal s are directed against the decision of the
H gh Court, dism ssing the appellants’ wit petition

Sri Sudhir Chandra, |earned Senior counsel for the
appel l ants submitted that the findings by the District
Magi strate that the power of the Sub-Divisional Officer in the
matter of allotment of |and has been withdrawn on 9-7-1992
is absolutely baseless and in the absence of production of a
copy of the proceedings thereof it has to be presuned that
the Sub-Divisional Oficer was conpetent to allot the |and.
The | earned Senior counsel further submtted that in the
show cause notice therewas no nmention about the
wi t hdrawal of the power conferred upon the Sub-Divisiona
Oficer and in such viewof the matter the order of the Sub-
Di vi sional, Oficer could not have been set aside on the
ground not nentioned in the show cause notice. The order
according to the learned counsel is.in violation of the
principles of natural justice.
The | earned counsel appearing on behalf of the State
submitted that the proceedings right fromthe all otnent of
land up to the execution of |ease deed are void ab initio.
The Sub-Divisional 'Oficer was not authorized to allot the
Governnment land in favour of Mahanth Govi nd Das and
thereafter transfer the same in favour of the appellants. The
H gh Court rightly refused to interfere with the orders
passed by the District Mgistrate/ Collector.
We have carefully considered the rival submssions and
perused the entire material avail able on record.
We are not required to consider the first contention
seriously, for the sinple reason that the appellants did not
rai se any i ssue whatsoever about this aspect of the natter
in their wit petition. |In their reply to the show cause
notice, they did not plead and explain as to under what
authority the Sub-Divisional Oficer allotted the land in
favour of Mahanth Govind Das and thereafter transferred the
same in favour of the appellants. It is only after the
di sposal of the wit petition and during the pendency of this
appeal , the appellants addressed a letter to the District
Col l ector requiring himto furnish information with regard to
order passed by himw thdrawi ng the powers of the Sub-
Divisional Oficer in the matter of allotment of |ands. On
consi deration of the entire material available on record, it
appears to us, that what has been w thdrawn by the District
Coll ector is obviously with reference to the power conferred
upon the Sub-Divisional Oficer to execute the | ease deed for
and on behal f of the Governor of the State. No provision of
law i s brought to our notice under which the Sub-Divisiona
O ficer could have allotted the land initially to Mahanth
Govind Das and thereafter transferred the same to the
appel | ant s.

The Hi gh Court, after an el aborate consideration of the
matter, in clear and categorical terns, found that the Sub-
Di visional Oficer had no jurisdiction vested in himto
grant/allot the Governnent |and and the power vests only
with the District Collector. The appellants did not plead and
establish to the satisfaction of the Court that the Sub-
Divisional Oficer is conferred with the jurisdiction to
allot/grant the Governnent |and on the strength of
applications by the interested parties. It is a fundanenta
principle of law that a person invoking the extraordinary
jurisdiction of the Hi gh Court under Article 226 of the
Constitution of India must come with cl ean hands and rnust
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make a full and conplete disclosure of facts to the Court.
Parties are not entitled to choose their own facts to put-
forward before the Court. The foundational facts are
required to be pl eaded enabling the Court to scrutinize the
nature and content of the right alleged to have been viol ated
by the authority.

The appellants in this case failed to establish that they
have |awfully secured allotnment of land. It is the duty casts
upon the appellants to plead and establish that the order of
al l otment/grant by the Sub-Divisional Oficer in favour of
their predecessor-in-title created any legal right and al so
further establish the transfer of land in their favour has been
validly nmade by the Sub-Divisional Oficer. In such view of
the matter we are of the opinion, justice has been done in
the matter and the High Court rightly refused to resurrect or
resuscitate the order of the Sub-Divisional Oficer which is
unenforceable in |aw.

The "Rul'es regardi ng Managenent of Gover nnent

property", upon which strong reliance has been placed by

the appellants, do not provide for and contenplate for
maki ng any such transfer of Governnment |and from one

person to anot her person. The Parganadhi kari (Sub-

Di visional Oficer) has no authority whatsoever even under
the said Rules to make any grant in favour of any individua
or individuals. Rule 5, upon which reliance has been placed
reads as under:

"5. Land will be allotted on l'ease under
CGovernment Grants Act on the format prescribed
by Revenue Board. Parganadhi kari” i-s hereby
aut horized to sign this | ease deed on behal f of His
Excel | ency The Governor.  No registration s
required for such deeds."

A plain reading of the Rule clearly reveal that

Par ganadhi kari is nerely authorized to sign the | ease deed

on behalf of the Governor. The Rul es nowhere confer power
upon t he Parganadhi kari to allot Governnent |and on/| ease

in favour of any individual

Yet another aspect of the matter: The Sub-Divi si ona

Oficer did not allot the land in favour of the appellants after
canceling the grant nade in favour of Mhanth Govind Das.
Havi ng found that Mahanth Govind Das violated the terns

and conditions of grant, the Sub-Divisional Oficer cancelled
the grant of |ease and inposed penalty of Rs.2000/-"upon
Mahant h Govi nd Das and sinmultaneously effected transfer of
the land in favour of the appellants. Assuming that the Sub-
Di visional Oficer had the authority and jurisdiction to grant
| ease of the land for non-agricul tural purposes, at the nost
he coul d have considered the application of the appellants

on nerits in order to decide as to whether they were entitled
to grant of any Government |and, but under no

ci rcunst ances the Sub-Divisional Oficer could have passed
orders transferring the land in the names of the appellants.
It is true in the show cause notice issued on 5.4.1999

by the District Magistrate there is no nention about the
order dated 9.7.1992 w thdraw ng the powers conferred

upon the Sub-Divisional Oficer in the mtter of according
grant of |ease of government lands. It is, however, stated
that the Parganadhi kari/ Sub-Di visional Oficer is not

aut horized to grant |and, under the Government G ant Act,

the authority to grant land to certain extent for residentia
purposes is vested in the District Magistrate. It is in the
final order of the District Magistrate a nention is made
about the proceedi ngs under which the powers of the Sub-

Di vi sional Magistrate had been w thdrawn as early as on
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9.7.1992 nuch prior to the Sub-Divisional Oficer according
grant on 20.5.1993. The appellants nmay be technically right
in contending that the order of the District Collector is based
on the grounds which were not specifically nentioned in the
show cause notice issued to the appellants. But at the sane
time we are required to bear in mnd that in the show cause
notice it is clearly stated that the Parganadhi kar/ Sub-
Divisional Oficer is not authorized to grant |and, under the
CGovernment Grant Act, the authority to grant land to certain
extent for the residential purposes is vested in the District
Magi strate. It was, therefore, incunmbent upon the appellants
to plead and establish that the Sub-Divisional Oficer had the
authority to grant the Governnent |and on | ease for

residential purposes. The H gh Court while exercising the
jurisdiction under Article 226 of the Constitution of India had
cone to the conclusion that the order of the Sub-Divisiona

O ficer upon which the whole claimof the appellants rests
was invalid and inproper. The High Court itself could have

set aside such invalid and i nproper order. Therefore, in our
consi dered opi ni on nothing turns on this argument. Even if
there was any technical violation of the rules of natura
justice, this is not a fit case for interference, such

interference would result in resurrection of an illegal, nay,
voi d order.
I n Venkat eswara Rao v. Government of A P. , a

Primary Health Centre was formerly inaugurated at a

particular village subject to certain conditions. Since those
conditions are not satisfied, the Panchayat Sanithi resol ved
to shift it to another village. ~The Government, in exercise of
its review jurisdiction, interfered with the resolution so
passed by the Panchayat Sanmithi w thout providing any
opportuni ty what soever to the Panchayat Sami thi. The
government’s order was chall enged in a proceedi ng under

Article 226 of the Constitution of India: The A P. H gh Court
hel d, the order passed by the Covernnent on the reviewto

be bad, but did not interfere on nmerits. The Suprene Court,
while confirmng the order of the H gh Court observed that:

"if the H gh Court had quashed the said

order, it would have restored an illegal order; it

woul d have given the Health Centre to a village,

contrary to the valid resolutions passed by the

Panchayat Samthi."

The Suprene Court opined that the Hi gh Court was
right in refusing to exercise its extraordinary discretionary
power under Article 226 of the Constitution of |India.
In MC Mehta v.Union of India , this Court, relying
upon Venkat eshwara Rao (1 supra) observed

"the above case is clear authority for the
proposition that it is not always necessary for the
Court to strike down an order nerely because the
order has been passed against the petitioner in
breach of natural justice. The Court can under
Article 32 of Article 226 refuse to exercise its
di scretion of striking down the order if such
striking down will result in restoration of another
order passed earlier in favour of the petitioner and
agai nst the opposite party, in violation of
principles of natural justice or is otherwise not in
accordance with |aw "

In our view, on the admtted and indi sputable facts set

out above, any interference with the inpugned order of the
District Collector would result in restoration of orders passed
earlier in favour of the appellants which are otherwi se not in
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accordance with | aw

For all these reasons, we do not find any merit in the
appeal s. The appeals are accordingly disnissed. W make
no order as to costs.




