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Two appel |l ants faced trial for having allegedly
conmitted rape on a girl of tender age whose nanme need not
be indi cated and she can be described as the victimor the
prosecutrix. The trial Court found the accused persons
guilty of offence punishabl e under Section 376 (2)(g) of the
I ndi an Penal Code, 1860 (in short the 'I'PC ). They were each
sentenced to undergo inprisonnent for 10 years and to pay a
fine of Rs.500/-each with default stipulation.  In appeal
the conviction and sentence were uphel d.

Prosecution version in a nutshell is that on 5.8.1993

the prosecutrix had gone to the field to ease herself at
about 10.00 a.m Wen she had reached near the field, the
accused persons caught hold of her right armand dragged her
forcibly to the field. Accused Shiv Dayal shut her nouth

wi th her chuni and both the accused persons thereafter
forcibly raped her. They threatened to kill her if she told
about the incident to anybody. She went to her house weepi ng
and narrated the incident to her nother. One Karan Si ngh had
seen the accused persons going away fromthe field. Since
the father (PW11) and brother of the prosecutrix were not

at honme the nmother (PW9) described the incident to a

nmenber of the Panchayat (PW12). Report was | odged with
police on 7.8.1993. Investigation was undertaken. The
prosecutrix was mnedi cally exam ned and t he accused persons
after arrest were also nedically exanined. After conpletion
of investigation, charge sheet was filed for alleged

conmi ssion of offence puni shabl e under Section 376/506 | PC.
As the accused persons pleaded i nnocence, the trial was
hel d. Thirteen witnesses were exami ned to further the
prosecution version. The prosecutrix was exam ned as PW7
whil e her nother was exanmined as PW9 and father as PW11.
The accused persons pl eaded that they have been fal sely

i mplicated. As Ran Singh, the brother of the prosecutrix had
m s-appropriated funds of a tenple and the accused persons
had made a grievance, a neeting was held on 5.8.1993 where
the allegations were specifically nade. On 6.8.1993, Ran
Singh and his friends had stopped the accused- Aman and had
given himlathi blows. The accused Shiv Dayal and others had
cone to his rescue and he was taken to the hospital where he
remained till 12.8.1993. On the basis of a conplaint nade by
Am Chand, brother of accused Aman, a case had al so been
instituted agai nst Ran Singh and O hers. The accused persons
exam ned a doctor who stated that on 6.8.1993 he had

exam ned accused Aman and found several injuries on his
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person. Another w tness was exam ned to show about the
assaults by Ran Singh and others. During trial
interestingly except the prosecutrix no other w tness of
rel evance including the nother of the prosecutrix, her
father and Karan Si ngh who had supposedly seen the accused
persons going away fromthe field i mediately after the
occurrence, supported the prosecution version. The tria
Court held that even though the nother of the prosecutrix
and ot her witnesses whose evidence woul d have thrown sone
light had not supported the prosecution version, yet the
testinmony of the prosecutrix herself was considered
sufficient for the conviction to be made and accordingly
convi ction was done as afore-stated. Simlar was the view
taken by the High Court in the appeal filed by the accused
persons.

In support of the appeal, |earned counsel for the
appel l ants submitted that the prosecution version is highly
i mpr obabl e. Though the prosecutrix’'s evidence al one can form
the foundation of conviction, yet in the background facts of
the present case, it is clearly indicated that there was
fal se inplication on account of differences between the
accused persons and the brother of the prosecutrix, and the
Courts bel ow shoul d 'not have acted on her evi dence.
Furthernore, the evidence of the prosecutrix even if
accepted does not prove conmi ssion of rape and the nedica
evi dence al so supports such a view At the nost, on the
evi dence taken on its entirety, and even if accepted to be
true, it can be said that there was a preparation to conmt
rape, but the act was not actually done.

Per contra, |earned counsel for the State subnitted
that in our traditional bound country a rural girl of tender
age woul d not tarnish or damage her own reputation and image
nerely because her brother had any dispute with or aninosity
agai nst the accused persons by volunteering to falsely claim
that she had been raped and defiled. According to him the
evi dence not only shows the intention to conmmit the rape, an
attenpt to do it and successful conpletion thereof.
Therefore, the evidence of PW7 cannot be discarded. The
reasons as to why sone of the prosecution wtnesses
i ncluding the nother of the prosecutrix did not support the
prosecution case during the stage of trial, have been
noticed by the trial Court and the High Court. It has been
noted that on the date of their evidence, the case against
brother of the prosecutrix was posted and it appeared that
conprom se had been arrived at to bury the hatchets.
Therefore, the Courts bel ow were not prepared to give much
wei ght to the evidence of those who turned hostile, or
consider it to be a just ground to discard the evidence of
the prosecutrix for purpose of rejecting the case of the
prosecuti on.

It is well settled that a prosecutrix conpl ai ni ng of

havi ng been a victimof the offence of rape is not an
acconplice after the crinme. There is no rule of law that her
testinony cannot be acted without corroboration in materia
particul ars. She stands at a hi gher pedestal than an injured
witness. In the latter case, there is injury on the physica
form while in the former it is both physical as well as
psychol ogi cal and enotional. However, if the court of facts
finds it difficult to accept the version of the prosecutrix
on its face value, it may search for evidence, direct or
circunstantial, which would | end assurance to her testinony.
Assurance, short of corroboration as understood in the
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context of an acconplice would suffice.

The of fence of rape occurs in Chapter XVI of IPC It is
an of fence affecting the human body. In that Chapter, there
is a separate heading for "Sexual offences", which
enconpass Sections 375, 376, 376A, 376B, 376C and 376D
"Rape" is defined in Section 375. Sections 375 and 376
have been substantially changed by Crimnal Law (Amendnent)
Act, 1983, and several new sections were introduced by the
new Act, i.e. 376A, 376B, 376C and 376D. The fast sweeping
changes introduced reflect the legislative intent to curb
with iron hand, the offence of rape which affects the
dignity of a woman. The offence of rape in its sinplest term
is "the ravishnent of a wonan, wi thout her consent, by
force, fear or fraud', or as 'the carnal know edge of a
worman by force against her will’. 'Rape or Raptus’ is when a
man hath carnal know edge of a woman by force and agai nst
her will (Co.Litt. 123 b); or, as expressed nore fully,
"rape i s the carnal know edge of any wonan, above the age of
particul ar years, against her will; or of a worman child,
under that age, with or against her will'. (Hale P.C. 628)
The essential words in an indictnent for rape are rapuit and
carnaliter cognovit; but carnaliter cognovit, nor any other
circum ocution without the word rapuit, are not sufficient
in a legal sense to express rape: (1 Hen. 6, la, 9 Edw. 4,
26 a (Hale P.C.628). /In the crine of rape, 'carna
know edge’ neans the penetration to any the slightest degree
of the organ alleged to have been carnally known by the male
organ of generation (Stephens Crininal Law, 9th
Ed., p.262). In "Encyclopedia of Crime and Justice" (Volume
4, page 1356), it is stated "...... even slight penetration
is sufficient and enission is unnecessary". |n Hal sburys’
Statutes of England and WAl es (Fourth Edition) Volune 12, it
is stated that even the slightest degree of penetration is
sufficient to prove sexual intercourse. It is violation
with violence, of the private person of a wonman, an outrage
by all neans. By the very nature of the offence it i's an
obnoxi ous act of the high order

Penetration is the sine qua non for an offence of rape.
In order to constitute penetration, there nmust be evidence
cl ear and cogent to prove that sone part of the virile
menber of the accused was within the | abia of the pudendum
of the woman, no matter how little (See Joseph Lines IC & K
893). It is well-known in the nedical world that the
exam nati on of smegma | oses all inportance after twenty four
hours of the performance of the sexual intercourse. (See Dr.
S.P. Kohli, Gvil Surgeon, Ferozepur v. Hi gh Court of Punjab
and Haryana thr. Registrar (1979) 1 SCC 212). In rape cases,
if the gland of the male organ is covered by smegma, it
negatives the possibility of recent conplete penetration. I|f
the accused is not circuntised, the existence of snegma
round the corona gland is proof against penetration, since
it is rubbed off during the act. The snmegna accumul ates if
no bath is taken within twenty four hours. The rupture of
hynmen is by no neans necessary to constitute the offence of
rape. Even a slight penetration in the vulva is sufficient
to constitute the offence of rape and rupture of the hynen
is not necessary. Vulva penetration with or w thout violence
is as much rape as vagi nal penetration. The statute nerely
requires evidence of penetration, and this nmay occur wth
the hynmen renmining intact. The actus reus is conplete with
penetration. It is well settled that the prosecutrix cannot
be consi dered as acconplice and, therefore, her testinony
cannot be equated with that of an acconplice in an offence
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of rape. In exanm nation of genital organs, state of hynen
offers the nost reliable clue. Wile exam ning the hynen,
certain anatonical characteristics should be renenbered

bef ore assigning any significance to the findings. The
shape and the texture of the hymen is variable. This
variation, sonetimes permts penetration wthout injury.
This is possible because of the peculiar shape of the
orifice or increased elasticity. On the other hand,
sonmetines the hynen may be nore firm |less elastic and gets
stretched and | acerated earlier. Thus a relatively |ess
forceful penetration may not give rise to injuries
ordinarily possible with a forceful attenpt. The anatonica
feature with regard to hynen which merits consideration is
its anatomical situation. Next to hynen in positive

i mportance, but nore than that in frequency, are the
injuries on | abia majora. These, viz. |labia najora are the
first to be encountered by the male organ. They are

subj ected to blunt forceful blows, depending on the vigour
and force used by the accused and counteracted by the
victim  Further, -exam nation of the females for marks of
injuries elsewhere on the body forns a very inportant piece
of evidence. To constitute the offence of rape, it is not
necessary that there shoul d be conplete penetration of the
penis with em ssion of sermen and rupture of hynen. Partia
penetration within/the |l abia majora of the vulva or pudendum
with or without em ssion of semen is sufficient to
constitute the offence of rape as defined inthe [aw. The
depth of penetration'is immaterial in an offence punishable
under Section 376 |PC

The plea relating to applicability of Section 376 read
with Section 511, |IPC needs careful consideration. In every
crine, there is first, intention to commit, secondly
preparation to commit it, thirdly, attenpt to commt it. If
the third stage, that is, attenpt is successful, then the
crime is conplete. If the attenpt fails the crine is not
conpl ete, but |aw punishes the person attenpting the act.
Section 511 is a general provision dealing with attenpts to
conmit offences not nade puni shable by other specific
sections. It nmakes punishable all attenpts to commit
of f ences puni shable with inprisonnent and not only those
puni shable with death. An attenpt is made punishabl e,
because every attenpt, although it falls short of success,
nmust create alarm which by itself is an injury, and the
noral guilt of the offender is the same as if he had
succeeded. Mral guilt must be united to injury in order to
justify punishment. As the injury is not as great-as if the
act had been conmmitted, only half the punishment is awarded.

A culprit first intends to conmt the offence, then
makes preparation for conmitting it and thereafter “attenpts
to commit the offence. If the attenpt succeeds, he has
conmitted the offence; if it fails due to reasons beyond his
control, he is said to have attenpted to conmt the of fence.
Attenpt to commt an offence can be said to begin when the
preparations are conplete and the culprit comences to do
sonething with the intention of conmtting the offence and
which is a step towards the commi ssion of the offence. The
nmonent he comences to do an act with the necessary
intention, he commences his attenpt to commit the offence.
The word "attenpt’ is not itself defined, and nust,
therefore, be taken in its ordinary nmeaning. This is exactly
what the provisions of Section 511 require. An attenpt to
conmit a crine is to be distinguished froman intention to
commit it; and from preparation made for its comm ssion
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Mere intention to commt an offence, not followed by any
act, cannot constitute an offence. The will is not be taken
for the deed unless there be sonme external act which shows
that progress has been nmade in the direction of it, or
towards maturing and effecting it. Intention is the
direction of conduct towards the object chosen upon

consi dering the notives whi ch suggest the choice.
Preparation consists in devising or arrangi ng the neans or
nmeasures necessary for the conmi ssion of the offence. It
differs widely fromattenpt which is the direct novement
towards the comm ssion after preparations are made.
Preparation to commt an offence is punishable only when the
preparation is to commt of fences under Section 122 (wagi ng
war agai nst the Governnment of India) and Section 399
(preparation to comrmit dacoity). The dividing |ine between a
nere preparation and an attenpt is sometines thin and has to
be deci ded on the facts of each case. There is a greater
degree of determnation in attenpt as conpared wth
preparati on.

An_attenpt to conmit an offence is an act, or a series
of acts, which leads inevitably to the conmi ssion of the
of fence, unl ess sonething, which the doer of the act neither
foresaw nor intended, happens to prevent this. An attenpt
may be described to bean act done in part execution of a
crimnal design, amounting to nore than nmere preparation
but falling short of actual consummation, and, possessing,
except for failure to consummate, all the elenents of the
substantive crime. I'n other words, an attenpt consists in it
the intent to commt a crime, falling short of, its actua
conmi ssion. It may consequently be defined as that which if
not prevented would have resulted in the full consummation
of the act attenpted. The illustrations given in Section 511
clearly show the legislative intention to make a difference
between the cases of a nmere preparation and an attenpt.

In order to find an accused guilty of an attenpt with
intent to commt a rape, Court has to be satisfied'that the
accused, when he laid hold of the prosecutrix, not only
desired to gratify his passions upon her person, but that he
intended to do so at all events, and notw t hstanding any
resi stance on her part. Indecent assaults are often
magni fied into attenpts at rape. In order to cone to a
concl usion that the conduct of the accused was indicative of
a deternmination to gratify his passion at all events, and in
spite of all resistance, materials must exist. Surroundi ng
ci rcunst ances many times throw beacon |ight on that aspect.

Though the prosecutrix’s version in Court. was of rape,
when it is conpared with the one given during investigation
certain irreconcil abl e discrepancies are noticed. The
evi dence regarding actual commi ssion of rape is at variance
fromwhat was recorded by police during evidence. The
evi dence of PW 11, the father who according to prosecution
made departure fromwhat he allegedly stated during
i nvestigation is to the effect that his wife PW9 told her
that the prosecutrix was teased by the accused persons.
Merely because he was ternmed as a hostile witness his entire
evi dence does not get effected. Significantly, the evidence
of prosecutrix and the doctor does not specifically refer to
penetration which is sine qua non for the offence of rape.

There is no material to show that the accused were
determ ned to have sexual intercourse in all events. In the
af oresai d background, the offence cannot be said to be an
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attenpt to commit rape to attract cul pability under Section
376/511 IPC. But the case is certainly one of indecent
assault upon a worman. Essential ingredients of the offence
puni shabl e under Section 354 I PC are that the person

assaul ted nmust be a woman, and the accused nust have used
crimnal force on her intending thereby to outrage her
nodesty. What constitutes an outrage to femal e nodesty is
nowhere defined. The essence of a wonan’s nodesty is her
sex. The cul pable intention of the accused is the crux of
the matter. The reaction of the woman is very relevant, but
its absence is not al ways decisive. Mdesty in this Section
is an attribute associated with femal e hunan beings as a
class. It is a virtue which attaches to a female owing to
her sex. The act of pulling a woman, renoving her dress
coupled with a request for sexual intercourse, is such as
woul d be an outrage to the nodesty of a wonan, and

know edge, that nodesty is likely to be outraged, is
sufficient to constitute the offence wi thout any deliberate
i ntention having such outrage alone for its object. As

i ndi cated above, the word ’'nodesty’ \is not defined in | PC
The Shorter Oxford Dictionary (Third Edn.) defines the word
"nmodesty’ in relation to worman as foll ows:

"Decorous in manner and conduct;  not
forward or |owe; Shane-fast; Scrupul ously
chast."”

Modesty can be described as the quality of being
nodest; and in relation-to woman, "womanly propriety of
behavi our; scrupul ous chastity of thought, speech and
conduct."” It is the reserve or sense of ‘shane proceedi ng
frominstinctive aversion to inmpure or coarse suggestions.
As observed by Justice Patterson in Rex v. Janes Llyod
(1876) 7 C&P 817. In order to find the accused guilty of an
assault with intent to conmt a rape, court nust be
satisfied that the accused, when he laid hold of the
prosecutrix, not only desired to gratify his passions upon
her person but that he intended to do so at all events, and
not wi t hst andi ng any resi stance on her part. The point of
di stinction between an offence of attenpt to commit rape
and to commit indecent assault is that there should be sone
action on the part of the accused which would show that he
was just going to have sexual connection with her

In that view of the matter, it would be appropriate to
set aside the conviction of the appellants under Section 376
(2)(g) and convict themunder Section 354 read with Section
34 | PC. Custodial sentence of two years each, with a fine of
Rs. 500/ - each and a default stipulation of three nonths
rigorous inprisonment in case of failure to pay the fine
woul d neet the ends of justice. The appeal is allowed to the
extent indicated above.




