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These two wit petitions have been filed challenging the
validity of Section 213 of the Indian Succession Act, 1925
(hereinafter referred to as the Act] as unconstitutiona
and to restrain the Union of India from enforcing the
provi si ons thereof against the Indian Christians.

In Wit Petition (C No. 137 of 1997, petitioner No. 1
is an Indian Christian and a citizen of India. He has been
in the legal profession for about 48 years, and on/ account
of experience gained in having appeared in mnany probate
cases and had occasions to obtain probate of his fathers

W11, his experience has made himdecide to file this wit
petition. Petitioner No.2 is a Catholic Association of
Dakshi na Kannada, Kar nat aka. It is submitted that the
effect of taking out probate of a WIl is to establish the

genui neness or validity of the WI|l and the grant of probate
is not a condition precedent to the vesting of the estate in
the executor in light of the provisions of Section 211 of
the Act. Section 211 of the Act provides for vesting of the
property in the executor or administrator, as the case. may
be, of a deceased person in his |egal representative for al

pur poses. However, when the deceased is a H ndu

Muhammadan, Buddhi st, Sikh, Jaina or Parsi nothing.contained
in the Act shall vest in an executor or adm nistrator any
property of the deceased person, which woul d ot herw se have
passed by survivorship to sone other person. Section 213(1)
requires that no right as executor or |egatee under a WII
can be established in a Court of Justice w thout obtaining
probate or letters of administration of the WII under which
such right is sought to be established. Section 57 of the
Act makes it clear that the provisions of that part which
are set out in Schedule Ill subject to the restrictions and
nodi fications specified therein, shall apply to all WIlls
and codicils nade by any Hi ndu, Buddhist, Sikh or Jaina
after the first Septenber, 1870 who are originally residents
in the jurisdiction of the H gh Courts of Judicature at
Madras and Bonbay or subject to the jurisdiction of
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Li eutenant Governor of Bengal and to all such WIIls and
codicils made outside those territories and limts so far as
rel ates to immvable property situate Wit hin t hose
territories or limts and to all WIls and codicils nade by
any Hi ndu, Buddhist, Sikh or Jaina on or after the first day
of January, 1927 to which those provisions are not applied
by clause (a) and (b), provided that marriage shall not
revoke any such WIIl or codicils. In view of the aforesaid
provisions, there is conmpulsory requirenment of probating a
WIl to establish such a right by virtue of the provisions
of Section 213 which is nmade applicable and is restricted to
Indian Christians and certain other categories of persons
professing Hi ndu and other faiths. The contention of the
petitioner is that there is no rational or discernible basis
for nmaking the requirenment of probate necessary for only a
limted section of Indian citizens such as Indian Christians
excluding other sections. The Indian Succession Act, 1925
repeal ing the I'ndian Succession Act, 1865 was enacted by
Parlianment with a viewto consolidate the |aw applicable to
intestate and testanentary succession in India and, as a
consequence no intentional change i'n the aw was made at
that stage. While no distinction is nade with respect to
establishing a right to property of a person dying intestate
bel onging to different conmunities and professing different
faiths, Christians /alone are subjected to this requirenent.

In Wit Petition (C) No. 674 of 1998 petitioner is an
Indian Christian who belongs to Roman Catholic conmunity
residing in the State of Kerala. ~The petitioner was the
sole beneficiary of  a registered WII|l dated 15.12.1986
executed by his aunt Ms. Lissa Jos Arakal owner of a flat
No. 5, Ashiana Apartnent, Pitam Pura, Delhi. She was a
Christian and she remained unmarried till her death. ' CQut of
love and affection towards the petitioner she executed a
WIl on 15.12.1986 bequeat hing her entire rights in respect
of the said flat in favour of the petitioner. She died on
9.8.1991 at Lourdes Hospital, Kochi . The petitioner
received a letter in August 1993 fromthe Secretary of Ms
Loyola Co- operative Housing Society, Ashiana Apartnents,
Road No. 41, Pitam Pura, Delhi stating that the comittee
of the Society had decided not to hand over the flat to him
without any court direction. The petitioner also inforned
the Society not to transfer the said flat to any one el se
other than hinmself. However, he received a reply from the
Society stating that M. Barley Arakal is the nom nee of
the testatrix as per their record and as such since there is
a dispute regarding the property the status quo wll be
mai ntained wuntil further orders. It is stated that the
petitioner is not in a position to establish his |egal right
over the property in question or to obtain any relief / from
the court on account of the fact that he is a Christian who
is bound by the restriction provided under Section 213 of
the Act and since Section 213 of the Act comes in the way of
exercising his right, the petitioner is challenging the
validity of the said provision for identical reasons as set
forth in the connected wit petition. It is also brought to
our notice in these proceedings that in view of the harsh
procedure contenplated in the provisions under challenge the
Keral a Legislature has enacted an anendment known as | ndi an
Succession (Kerala Amendnent) Act, 1986 dated 14.3.1997 by
which sub-section (2) of Section 213 of the Act has been
amended to the effect that after the word Mihanmadans the
words or Indian Christians shall be inserted. It is thus
evident fromthis provision that it would apply to the State
of Kerala in respect of the property held by the deceased
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but it is not clear whether the anendnent would apply to the
property of a testator who belongs to the State of Kerala in
respect of the property situated outside the State of
Kerala, as in the present case. The petitioner points out
the anonmaly arising in the law. Thus a Christian residing
in the State of Kerala owning property therein if dies after
making a WII, the legatee thereto need not to obtain a
probate in terns of Section 213 of the Indian Successi on Act
before establishing their right, while those residing in
other parts of the country are required to do so. The
anomaly pointed out by the petitioner is that the WII is
made in respect of a property situate in some part of the
country ot her than Keral a.

The defence taken by the Government of India is that the
menbers of the Christian comunity are not put to any
discrimnation and they are conpelled to obtain probate or
letters” of administration of the WIlls only by way of rule
of evidence and procedure and it is intended to provide for
a right ‘of neans of establishing the genuineness of a WII
concl usi vel y. So far as marri age and divorce, infants and
m nors, adoption, wlls, intestacy and succession, joint
famly and partition and all matter in respect of which
parties in judicial proceedings were inmedi ately before the
commencenent of the Constitution subject to their persona
law, it is open to the State Legi slatures to undertake any
| egislation of the nature of Section 213 of the Act. The
State CGovernments bring in changes in personal |law fromtine
to time as per the social conditions prevailing in the
particul ar States. Theref ore, the amendment made in the
State of Kerala would not discrinnate the persons residing
in other parts of the country. The contention is that the
classification has achieved social acceptance as is evident
from the fact that it has been in-existence in the | statute
book for a quite long tine and it is not established that
how such classification in the statute suffers in any nanner
from discrimnation, and the provisions being procedural in
nature are intra vires to the Constitution. It is further
submitted that the Central CGovernnent has been consistently
following a policy of non-interference in the personal |aws
of the minority comunities unless the necessary-initiative
for amendments or repeal froma majority or sizable cross-
section of the conmunity ari ses.

On several representations having been made in~ this
regard by the Christian community in India anendment was
sought to be introduced by way of a Bill to amend Section
213 of the Act to bring Christians at par (with other
conmunities who are not required to obtain probate. The
grievance of the petitioners in these cases, it is stated,
is well brought out in the Statement of Objects and
Reasons dated May 13, 1942 in respect of proposed anendnent
of Section 213 which reads as under: -

Prior to 1901, |Indian Christians |aboured under  a
serious grievance, nanely, that they were conpelled to
obtain probate of wills and letters of administration wth
l[iability to pay death duties on the death of every owner of
property under the Indian Succession Act X of 1865, while
H ndus and Muslins were exenpt fromthe provisions of the
Act . They have since been partially relieved by being
pl aced practically on t he same footing as their
non- Christian countrymen in cases of intestacy wunder the
Indian Christian Estates Adm nistration Act VIl of 1901,
but where the deceased has left a will, they are still bound
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to obtain probate and pay probate duty as required by
section 213 of the Indian Succession Act XXXl X of 1925, a
section which does not apply to will of Hindu, Buddhists,
Si khs or Jains except where such wills are of the class
specified in clauses (a) and (b) of section 57 and to al
wi |l l's of Muhammadans.

The necessity of making wills has been inposed upon
I ndi an Christians by the provisions of the |Indian Succession
Act as to intestate succession being nmade applicable to
them which are far in advance of their usages and are
derived fromEnglish law. It is felt as a serious hardship
that in such circunstances Indian Christians should be
conpell ed to obtain probate and should be nade liable to pay
death duties while their non-Christian countrymen to whom
wills are a luxury are exenpt. Fromthis injustice they
should be relieved by placing dndian Christians on the sane
footing as H ndus and Muhammadans in Sections 213 and 370 of
the Act.

Sections 57 and 213 of the Act provide as follows :

57. Application of certain provisions of Part to a
class of wills made by Hi ndus, etc. The provisions of this
Part which are set out - in Schedule IlIl shall, subject to the

restricts and nodifications specified therein, apply

(a) to all wlls and codicils made by any Hindu
Buddhi st, Sikh or  Jaina, on or after the first day of
Septenber, 1870, within the territories which at the said
date were subject to the Lieutenant-CGovernor of Bengal or
within the local Ilimts of the ordinary —original civi
jurisdiction of the High Courts of Judicature at Madras and
Bonbay; and

(b) to all such wills and codicils nmade outside those
territories and limts so far as relates to imovable
property situate within those territories or limts; and

(c) to all wlls and codicils mde by any Hindu
Buddhist, Sikh or Jaina, on or after the first day of
January, 1927, to which those provision

Provi ded that marriage shall not revoke any such will or
codicil.

Section 213. Ri ght as executor or |egatee when
est abl i shed. (1) No right as executor or |egatee can be
established in any Court of Justice, unless a Court of
conpetent jurisdiction in India has granted probate of the

will under which the right is clainmed, or has- granted
letters of adnministration with the will or with a copy of a
aut henticated copy of the will annexed.

(2) This section shall not apply in the case of the
wi | I's made by Muhamuadans, and shall only apply-

(i) in the case of wills nade by any H ndu, Buddhist,
Si kh or Jaina where such wills are of the classes specified
in clauses (a) and (b) of section 57; and

(ii) in the case of wills nmade by any Parsi dying, after
the comencenent of the Indian Succession (Anendrment) Act,
1962, where such wills are made within the local limts of
the ordinary original civil jurisdiction of the H gh Courts




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 6

at Cal cutta, Madras and Bonbay and where such wills are made
outside those limts, in so far as they relate to i nmovabl e
property situate within those limts.

H ndu WIlls Act, 1870 is the forerunner of Section 57 of
the Act. This Section without the proviso together wth
Schedule 111 except Article (5) is Section 2 of Hindu WIls
Act, 1870 as anended by Section 154 of the Probate and
Admi ni stration Act, 1881. The proviso is proviso to Section
3 of the Hndu WIls Act. Thus, the scheme of the said
enactnent is retained in Section 57 of the Act.

The scope of Section 213(1) of the Act is that it
prohibits recognition of rights as an executor or |egatee
under a will without production of a probate and sets down a
rule of evidence and fornms really a part of procedura
requi rement of the law of forum Section 213(2) of the Act
indicates that “its applicability is limted to cases of
persons nmentioned therein. Certain aspects will have to be
borne in ‘mnd to understand the exact scope of this section
The bar that i's inmposed by this section is only in respect
of the establishnent of the right as an executor or |egatee
and not in respect of the establishnment of the right in any
ot her capacity. The section does not prohibit the wll
bei ng | ooked into for purposes other than those nentioned in
the section. The bar to the establishnment of the right is
only for its establishment in a court of justice and not its
being referred to in other proceedings before admnistrative

or other Tribunal. The sectionis a bar to everyone
claimng under a will;, whether as plaintiff or defendant, if
no probate or Letters of Admnistrationis granted. The

effect of Section 213(2) of the Act is-that the requirenent
of probate or other representati on mentioned in sub-section
(1) for the purpose of establishing the right as an executor
or legatee in a court is nade inapplicable in case of a wll
made by Mihammadans and in the case of wills comi ng under
Section 57(c) of the Act. Section 57(c) of the Act applies
to all wills and codicils nmade by any Hi ndu, Buddhist, Sikh
or Jain, on or after the first day of January, 1927  which
does not relate to i Mmovable property situate wthin the
territory formerly subject to the Lieutenant-CGovernor of
Bengal or wthin the local limts of the —ordinary civi
jurisdiction of the H gh Courts of Judicature at Madras and
Bonbay, or in respect of property within those territories.
No probate is necessary in the case of wlls by Mihanmadans.
Now by the |Indian Succession [Anendnment] Act, 1962, the
section has been made applicable to wills nade by Pars
dying after the conmencenment of the 1962 Act. | A conbined
reading of Sections 213 and 57 of the Act would show /that
where the parties to the will are Hindus or the properties
in dispute are not in territories falling under- Section
57(a) and (b), sub-section (2) of Section 213 of the Act
applies and sub-section (1) has no application. As a
consequence, a probate will not be required to be obtained
by a Hndu in respect of a wll nmade outside those
territories or regarding the inmovable properties situate
outside those territories. The result is that t he
contention put forth on behalf of the Petitioners that
Section 213(1) of the Act is applicable only to Christians
and not to any other religion is not correct.

W have shown above that it is applicable to Parsis
after the anmendnent of the Act in 1962 and to Hindus who
reside within the territories which on 1.9.1870 were subj ect
to the Lt. CGovernor of Bengal or to areas covered by
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original jurisdiction of the High Courts of Bonbay and
Madras and to all wills made outside those territories and
limts so far as they relate to i nmovable property situate
within those territories and limts. |If that is so, it
cannot be said that the section is exclusively applicable
only to Christians and, therefore, it is discrimnatory.
The whole foundation of the case is thus |ost. The
di fferences are not based on any religion but for historica
reasons that in British Enpire in India, probate was
required to prove the right of a | egatee or an executor but
not in Part B or C States. That position has continued
even after the Constitution has come into force. Historica
reasons mmy justify differential treatnment of separate
geographi cal regions provided it bears a reason and just
relation to the matter in respect of which differentia
treatnent is accorded. Uniformity in law has to be
achieved, but that is a |ong drawn process. Undoubt edl v,
the States and Union should be alive to this problem Only
on the basis that sone differences arise in one or other
States i'n regard to testanentary succession, the |aw does
not becone discrimnatory so - as to be invalid. Such
di fferences are bound to arise in a federal set up

The |learned counsel for the Petitioners relied on the
decisions in B.Venkataramana vs. State of Madras & Anr.
AlR 1951 SC 229, Sheokaransingh vs. Daulatram AR 1955
Raj . 201, State of Rajasthan & Ors. vs. Thakur Pratap
Singh, AR 1960 'SC 1208, Ms.Hem Nolini Judah vs. Ms.
| sol yne Saroj bashi ni. Bose, 1962 Supp.(3) SCR 294, Mary Soni a
Zachariah vs. Uni on of India, 1995(1) KLT 644, Ahnedabad
Worren Action Goup (AWAG & O's. vs. Union of India, 1997
(3) SCC 573 and Preman vs. Union of “India, 1998(2) KLT
1004. However, in the light of the above conclusion; it is
unnecessary to refer to those decisions though some of them
may have bearing in anal ysing and understanding the scope of
the provisions which are made applicable exclusively to
Christians as it happened in the case of Section 118 of the
Act or in the case of the Indian Divorce Act. Therefore, we
have not adverted to any one of these provisions. | f
Christians alone had been discrininated against by treating
them as a separate class, we think the argunent could have
been understood and nerited consideration

In that view of the matter, we do not think there is any

nerit in these petitions and the sane ~stand dism ssed@@

JJJJIIIIIIIIIIIIIIIIIIIIIII]
accordingly. No costs. @
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S. RAJENDRA BABU
R C. LAHOTI

February 22, 2001.




