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1. Leave granted.

2. The present appeal is filed against an
order passed by Special Mgistrate, CBI

I ndore, Madhya Pradesh on Decemnber 17, 2002 in
Crimnal Case No. 1155 of 2002 and confirnmed by
the Hi gh Court of Madhya Pradesh (| ndore Bench)
on January 2, 2007 in Crimnal Revision No. 176
of 2003.

3. Briefly stated the facts of the case
are that the appellant herein appeared in the
exam nati on conducted by the Union Public
Servi ce Commi ssion ('UPSC for short) in the
year 1996 at Hami diya Arts and Commerce
Col | ege, Bhopal on Novenber 1, 1996. It was

al l eged that the appellant was found to be in
possessi on of prewitten answer sheets which
were simlar, if not identical, to the answer
sheets supplied by the Exam nati on Board. The
appel | ant was taken out of the hall and a
statenment was recorded in which he confessed to
have prewritten answer sheets with him The
matter was then reported to UPSC Head Office at
New Del hi. A prelimnary inquiry was instituted
and on being prima facie satisfied about the

al l egations |evelled, the Secretary, UPSC,

| odged a Crimnal Case agai nst the appellant
for of fences punishabl e under Sections 420,

471, 474, 467, 468 and 417 read with Section
511 of the Indian Penal Code, 1860 ('IPC for
short). A charge-sheet was filed in the Court
of Special Magistrate, Central Bureau of

I nvestigation ('CBI' for short), I|ndore.

4. The appellant raised a prelimnary
obj ection contending that the all eged offences
had been committed at Bhopal in the State of
Madhya Pradesh and CBlI had no power, authority
or jurisdiction to institute crimna
proceedings. It was al so contended that before
initiating proceedi ngs under the Del hi Specia
Pol i ce Establishment Act, 1946 (hereinafter
referred to as 'the Delhi Act’), consent of the
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State Governnent is required. No such consent
had been given by the State of Madhya Pradesh
and the proceedings initiated against the
appel l ant by CBI were without jurisdiction.
. The | earned Magi strate, by an order
dat ed Decenber 17, 2002 rejected the
prelimnary objection. Being aggrieved by the
sai d order, the appellant preferred Revision
under Section 397 of the Code of Crimna
Procedure, 1973 in the H gh Court of Madhya
Pradesh (1 ndore Bench), and as stated above,
the Hi gh Court dism ssed the Revision Petition
The said order is challenged by the appell ant
by filing the present appeal.
6. On March 8, 2007, notice was issued by
this Court. On August 6, 2007, the Registry was
directed to place the matter for final hearing.
That is how the matter has been pl aced before
us.

7. We have heard | earned counsel for the
parties.
8. The | earned counsel for the appell ant

rai sed several contentions. It was submtted
that the Hi gh Court was wrong in hol ding that
the proceedi ngs agai nst the appellant could
have been initiated by CBI. It was cont ended
that the direction issued by the Hi gh Court was
ex facie erroneous. \Wen all eged offence was
conmitted by the appellant in Bhopal in the
State of Madhya Pradesh, Police Authorities of
the State al one could have initiated
proceedi ngs agai nst the accused. It wasal so
submitted that before invoking the provisions
of the Del hi Act, consent of the State
Governnment is mandatory and a condition
precedent for the exercise of power. The
provision as to consent of the State Governnent
nmust be conplied with in letter and spirit and
such consent should be in proper form as
required by law. Since the consent required
under the Act is of the 'State Government’, the
prerequisites of Article 166 of the
Constitution nust be observed. If the procedure
laid down in the said Article is not foll owed,
the so called consent has no neaning. Such
consent cannot be said to be legal, valid and
in consonance with |aw and CBlI does not get
jurisdiction in the matter. It was al so
submitted that the Hi gh Court was whol |y wong
i n uphol ding the contention of CBlI that it
could have initiated prosecution since the

al | eged of fence had been conmitted in conduct
of UPSC Exami nation which had been conducted by
its Delhi office which is the Head Quarter of
UPSC and, hence, the Del hi Act was applicable.
The Hi gh Court was again wong in holding that
since the appellant was selected in |Indian
Forest Services Exam nation conducted by UPSC
and he was in Indian Forest Services since 1993
and was an officer of Central Governnent, the
Del hi Act woul d apply for cogni zance of

of fences committed by himas a Centra
Covernment enpl oyee and CBlI had power to
prosecute him The H gh Court, according to the
| ear ned counsel, was not right in holding that
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the letter dated February 5, 1957 by the Deputy
Secretary to the Governnent of Madhya Pradesh
to the Secretary to the Governnment of |ndia,
M nistry of Home Affairs could be termed and
treated as 'consent’ within the neani ng of
Section 6 of the Delhi Act. It was, therefore,
submtted that the appeal deserves to be

al l owed by setting aside the orders passed by
the Courts bel ow and by quashing the
proceedings initiated by CBl against the
appel | ant .

. The | earned counsel for the
respondents, on the other hand, supported the
order passed by the trial Court and confirned
by the Revisional Court. It was subnmitted that
the H gh Court had considered the order dated
February 5, 1957 in its proper perspective and
held that the State of Madhya Pradesh had gi ven
consent as required by law (Section 6 of the
Del hi Act) and prosecution by CBI against the
appel | ant -under the Del hi Act cannot be said to
be without jurisdiction.

10. We have gi ven anxi ous consideration to
the rival subm ssions of the | earned counsel of

both the sides. W have al so exami ned the

rel evant provisions of the Delhi Act, Article

166 of the Constitution and case | aw cited by

both the parties and we are of the view that by
rejecting the prelimnary objection raised by

the appellant, the Courts bel ow have not

conmitted any illegality or error of |aw and
the appeal deserves to be dism ssed.
11. At the outset, we nust frankly admt

that the two factors weighed with the High
Court, nanely, (i) the Head Oifice of the UPSC
is located at New Del hi; and (ii) the appell ant
is an enpl oyee of Central Governnment and on
those grounds, the Del hi Act would be
appl i cabl e have not inpressed us. The said
grounds, in our opinion, do not confer
jurisdiction on CBI to invoke the Del hi_ Act.
The main ground, therefore, which remains to be
considered is whether 'consent’ as envisaged by
Section 6 of the Del hi Act has been given by
the State Governnent of Madhya Pradesh to the
Central Government so as to enable the latter
to invoke the provisions of the Del hi Act. For
the said purpose, it is necessary to bear in
mnd the rel evant provisions of the Del hi Act.
12. As the Preanble of the Act states, it
is an Act to nake provision for the
constitution of a Special Police Force in Delhi
for the investigation of certain offences in
the Union Territories and for the extension to
ot her areas of the powers and jurisdiction of
the nmenbers of the said force in regard to the
investigation of the said offences. Section 1
declares that the Act extends to the whol e of

I ndia. Section 2 provides for constitution and
powers of Special Police Establishnent. Section
3 enables the Central Governnent to investigate
of fences by Special Police Establishnent. It
reads thus:

3. Ofences to be investigated by

Speci al Police Establishment:- The
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Central Governnment may, by notification
in the official gazette, specify the

of fences or classes of offences which
are to be investigated by the Del hi
Speci al Police Establishment.

13. Section 4 covers superintendence and
adm ni stration of Special Police Establishment.
Section 5 enmpowers the Central Governnent to

extend the powers and jurisdiction of Specia

Police Establishment to States. The said

section is also relevant and may be reproduced,;

5. Ext ensi on of powers and

jurisdiction of Special Police

Establ i shnent to other areas:-

(1) The Central” Governnent may by
order extend to any area including
railway areas in a State not being a
Union Territory, the powers and
jurisdiction of nmenbers of the Del h
Speci al Police Establishment for the
i nvestigation of any offences or

cl asses of offences specified in a
notification under Section 3.

(2) When by order under sub-section
(1) the powers and jurisdiction of
menbers of the said Police
establ i shnment are extended to any such
area, a nenber thereof may, subject to
any order which the Central Governnent
may make in this behalf, discharge the
functions of a police officer in the
area and shall, while so discharging
such functions, be deened to be a
nmenber of the police force of that
area and be vested with the powers,
functions and privil eges and be
subject to the liabilities of a police
of ficer belonging to that police force

(3) Where any such order under sub-
section (1) is made in relation to any
area, then, without prejudice to the
provi si ons of sub-section (2), any
menber of the Del hi Special Police
Establ i shent of or above the rank of
Sub- I nspector may, subject to any
orders which the Central Governnent
may rmake in this behalf, exercise the
powers of the officer-in-charge of a
police station in that area and when
so exercising such powers shall be
deened to be an officer-in-charge of a
police station in that area and when
so exercising such powers shall be
deened to be an officer in charge of a
police station discharging the
functions of such an officer within
the limts of his station.

14. Section 6 is very inportant which
requi res consent of State Government for
exerci sing powers and jurisdiction under the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 25

Act by Special Police Establishnent to any area
in a State not being Union Territory or
Rai | way. The said section, therefore, may be
guoted in extenso;

6. Consent of the State CGovernnent to
exerci se powers and jurisdiction:-

Not hi ng contained in Sec. 5 shall be

deened to enabl e any nenber of the

Del hi Special Police Establishment to
exerci se powers and jurisdiction in

any area in a State, not being a Union
Territory or railway area w thout the
consent of the Governnent of that

State.

15. Pl ai n reading of the above provisions
goes to show that for exercise of jurisdiction
by the CBI in a State (other than Union
Territory or Railway Area), consent of the
State Covernnent is necessary. |In other words,
before the provisions of the Delhi Act are

i nvoked to exercise power and-jurisdiction by
Speci al Police Establishment in any State, the
foll owi ng conditions nust be fulfill ed;

(i) A notification nmust be issued by the
Central GCovernment specifying the

of fences to be investigated by Del h

Speci al Police Establishment (Section 3);

(ii) An order must be passed by the Centra
CGover nrent ext endi ng the powers and
jurisdiction of Del hi Special Police

Establi shment to any State in respect of

the of fences specified under Section 3
(Section 5); and

(iii) Consent of the State Governnent mnust be
obtai ned for the exercise of powers by

Del hi Special Police Establishnment in

the State (Section 6).

16. Now, so far as the first two
condi tions are concerned, they have been
conplied with and the requisite material is on
record of the case. A notification required to
be i ssued by the Central Governnent under
Section 3 of the Del hi Act specifying offences
under the Indian Penal Code (IPC) as al so under
several other Acts has been issued on Septenber
7, 1989 and has been pl aced by the respondent
on record along with the affidavit-in-reply
filed by MC Sahni, Superintendent of Police,
CBl, Bhopal. The said notification covers inter
alia, the offences punishable under Sections
417, 418, 420, 467, 468, 471, 474, 511, |PC.

Li kewi se, the Central CGovenrnent passed an
order on February 18, 1963 as contenpl ated by
Section 5 of the Del hi Act extending the powers
and jurisdiction of the nenbers of Specia
Pol i ce Establishnent to various States
including the State of Madhya Pradesh for the

i nvestigation of offences specified in the
Schedul e annexed to the said schedule. The
Schedul e specifies various offences under |PC

i ncluding the offences referred to hereinabove,
of fences under the Prevention of Corruption Act
and various other enactnents. Thus, Section 3
and 5 of the Del hi Act have been conplied wth.
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17. The question, therefore, which has to
be considered is whether the consent

contenpl ated by Section 6 of the Del hi Act has
been given by the State Government. According
to the appellant, no such consent has been
given by the State of Madhya Pradesh. The
counter argunent on behalf of the respondent is
that such consent has been given by the State
Government which is reflected in the order

dat ed February 5, 1957.

18. A copy of the letter addressed by the
Deputy Secretary to the CGovernment of Madhya
Pradesh to the Secretary, Mnistry of Hone
Affairs, Government of India, New Del hi has
been placed on record by the appellant, which
reads thus;

"To

The Secretary,

M nistry of Home Affairs,

Govt. of ‘India,

New Del hi .

Bhopal , dated 5th February, 1957

Sub: Consent of the State Governnent
to the functioning of the

Speci al Police Establishnment in

the State.

Sir,

In continuation of this
departrment letter No. 20/12(11)/Home
Pol i ce dated the 29th Decenber, 1956 on
the above subject, | amdirected to
state that this State Governnment have
no objection to the nenbers of the
Del hi State Police Establishnent
exerci sing powers and jurisdiction
within this state.

Yours faithfully,

Sdf -
P. N.. M SHRA
DEPUTY SECRETARY TO THE GOVT. "
19. The | earned counsel for the appell ant

contended that the above letter which
purportedly records the consent of the State
CGovernment to the exercise of powers and
jurisdiction of the Delhi State Police
Establishment to the State of Madhya Pradesh is
nerely a letter and does not neet with the
requi renents of Section 6 of the Del hi Act. The
so called 'consent’ reflected in the letter,
hence, cannot be said to be ’'consent’ accorded
by the State Government under the statute. In
ot her words, the contention is that the letter
is in the nature of ’inter-Departnental

conmuni cation’” by the Deputy Secretary to the
State of Madhya Pradesh to the Secretary to
Central CGovernnent and cannot be regarded as
consent under Section 6 of the Act.

20. In the counter-affidavit filed by the
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Superi nt endent of Police, CBI, Bhopal, the
deponent has stated that the consent as
required by Section 6 of the Del hi Act had been
given by the State of Madhya Pradesh to the
Central CGovernnment. It was also stated that the
copy of the order, dated February 5, 1957
annexed to the Special Leave Petition by the
petitioner (appellant herein) was not full and
conplete and did not contain file/reference
nunber, nane of the departnent and the
authority fromwhomit was issued. The order,
however, contains all such information. The
deponent has annexed the order as one of the
annexures (Annexure V) to his reply and the
sane reads thus;

" SECRET TRUE. COPY

NO. &@7/11-Hone/ Poli ce

Gover nnent, of Madhya Pradesh

Hone (Pol ice) Departnent

From
Shri R N. Mshra, IAS
Deputy Secretary to Govt.

To,

The Secretary to the Govt. of India,
M nistry of Home Affairs,

NEW DELHI .

Bhopal , dated 5th February, 1957

Subj ect: Consent of the State Gover nnent
to the functioning of the

Speci al Police Establishment in

the State.

Sir,

In continuation of this departnent
letter No. 20/12(11)/Hone Poli ce,
dated the 29th Decenber, 1956 on the
above subject, | amdirected to state
that this State Governnment have no
objection to the nenbers of the Del hi
Speci al Police Establishnent
exerci sing powers and jurisdiction
within this State.

Yours faithfully,

Sdf -
R N. M SHRA
Deputy Secretary to the Govt.

ATTESTED
(T.C. RANMANUJACHARI )
DEPUTY SECRETARY TO THE
GOVERNMENT OF | NDI A"
(enphasi s suppli ed)
21. The | earned counsel for the appell ant

then submtted that all executive actions of
the Governnment of a State nust be taken in
accordance with and as per the procedure laid
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down in Article 166 of the Constitution.
Article 166 of the Constitution on which strong
reliance has been placed by the appellant reads
t hus;

166. Conduct of business of the

Government of a State. -

(1) Al executive action of the
CGovernment of a State shall be
expressed to be taken in the name of
t he Governor.

(2) Orders and other instruments nade
and executed in the nane of the
CGovernor shall be authenticated in
such manner as may be specified in
rules to be made by the CGovernor, and
the validity of an order on
instruction which is so authenticated
shal | not' be called in question on the
ground that it-is not an order or

i nstrument made or executed by the
Gover nor.

(3) The Governor shall make rules for
the nore conveni ent transaction of the
busi ness of the Governnent of the
State, and for the allocation anong

M ni sters of the said business in so
far as it is not business with respect
to which the Governor is by or under
this Constitution required to act in
his discretion.

22. Bare readi ng of Clause (1) of Article
166 of the Constitution makes it clear that al
executive actions of the Governnent of a State
shoul d be expressed to be taken in the name of
the CGovernor. Cause (2) provides for the

aut hentication of the orders and other

i nstructions nade and executed in the nane of
the CGovernor. C ause (3) enables the Governor
to make rules for the nore conveni ent
transaction of the Governnent of the State and
for the allocation of business anobng the

M ni sters, usually known as ’'Rul es of Business’
or 'Business Rules’.

23. The | earned counsel for the appell ant
contended that Article 166 of the Constitution
deal s with ' Conduct of Government Business’ and
nmandat es that such busi ness shoul d be perforned
in the manner laid down in Article 166. To put
it differently, according to the |earned
counsel, the provisions of Article 166 are
mandat ory and before any action is taken, they
are required to be strictly conplied with. If
the procedure prescribed by Article 166 is not
foll owed, the business cannot be said to be a
"busi ness of the Governnent of the State’ and
has no effect whatsoever.

24. The | earned counsel for the
respondents, on the other hand, submitted that
the provisions of Article 166 are directory and
even if there is no strict conpliance, the
action cannot be held illegal or invalid and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 9 of 25

the sane can be upheld provided there is
"substantial’ conpliance.
25. Now, | et us see how the provision
(Article 166 of the Constitution) has been
interpreted by this Court.
26. Article 166 came up for interpretation
before this Court imediately after the
Constitution cane into force and continued to
cone up for consideration fromtine to tine.
Let us exanine few | eadi ng cases wherein this
Court had an occasion to deal with the said
provi si on.
27. In Ugar Singh & Anr. V. State of
Punj ab, 1952 SCR 756, an order of detention was
nmade agai nst the petitioner under the
Preventive Detention Act, 1950. The detenu
challenged it in this Court by dinvoking Article
32 of the Constitution. One of the contentions
rai sed on hi s behal f was that the grounds of
detention did not purport to state that the
aut hority nmaking the order was the CGovernor of
the State.
28. The Constitution Bench of this Court,
however, negatived the contention. Interpreting
Article 166 of the Constitution, Chandrasekhara
Aiyar, J. stated
"Under section 3 of the Preventive
Detention Act, the authority to nake
the order is the State CGovernnent.
Section 166 (1) of the Constitution
provides that all executive action of
the Government of a State shall be
expressed to be taken in the name of
the CGovernor. The orders of detention
expressly state that the Governor of
Punj ab was satisfied of their
necessity and that they were nade by
his order. The orders are signed no
doubt by the Honme Secretary, but this
is no defect. The conmunication of the
grounds need not be nade directly by
the authority maki ng the order
Section 7 does not require this. The
conmuni cati on may be through
recogni zed channel s prescribed by the
admi ni strative rul es of business".

(enphasi s suppli ed)

29. In Dattatreya Moreshwar Pangarkar. V.
State of Bombay & Ors., 1952 SCR 612, the
petitioner was detai ned by an order passed by

the District Mgistrate, Surat in exercise of
powers conferred on himby the Preventive
Detention Act, 1950. The petitioner noved this
Court by filing a wit petition under Article

32 of the Constitution challenging the order of
detention. One of the contentions raised by the
petitioner in this Court was that the order of
confirmation of detention by the State

CGovernment was not in proper forminasnuch as

it was not made in the name of Governor as
required by Clause (1) of Article 166 of the
Constitution.

30. The order passed by the Governnent
read as under:
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"Confidential letter

No. B. D. 11/1042-D (11) Hone
Departnment (Political) Bonbay Castle,
28th April, 1951.

To

The District Magistrate,

Sur at .

Subj ect :- Preventive Detention Act,

1950 - Review of detention orders
i ssued under the -
Ref erence your letter No. Pol. 1187/P,
dated the 23rd February, 1951, on the
subj ect noted above.
2. In accordance with section 9 of the
Preventive Detention Act, 1950, the
case of detenu Shri Dattatreya
Mor eshwar Pangar kar was pl aced before
the Advisory Board which has reported
that there is sufficient cause for his
detention. Governnent is accordingly
pl eased to confirmthe detention order
i ssued agai nst the detenu. Pl ease
i nformthe detenu accordi ngly and
report conpliance.
3. The case papers /of the detenu are
returned herew th.
Sd/ -
G K. Kharkar,
for Secretary to the
CGover nent of Bonbay,
Home Departnment".

(enphasi s suppli ed)

31. It was urged on behal f of the detenu
that the order of confirmation extracted

her ei nabove had not been made in proper |ega
formand hence could not be said to be in
consonance with Article 166 (1) i.e. in the
name of the Governor. Learned Attorney Ceneral
on the other hand, submitted that the om ssion
to nake and aut henticate an executive decision
inthe formnmentioned in Article 166 (1) of the
Constitution did not nmake the decision illegal
It was argued by the Attorney CGeneral that
there is distinction between the taking of an
executive decision and giving formal expression
to the decision so taken. It was stated that
usual | y executive decision is taken on the
office files by way of notings or endorsenents
nmade by the Mnister in charge and if every
executive decision has to be given a form
expression, the whole governnental machinery
woul d cone to a standstill.

32. Accepting the argunent, negativing the
contention of the detenu, holding the provision
directory and relying on a decision of the
Federal Court in J. K Gas Plant Manufacturing
Co. (Ranpur) Ltd. & O's. v. King\026Enmperor, 1947
FCR 141, S.R Das, J. stated;

"I'n ny opinion, this contention of
the | earned Attorney- General nust

prevail. It is well settled that

general | y speaking the provisions of
statute creating public duties are

directory and those conferring private
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rights are inmperative. \Wen the
provi sions of statute relate to the
performance of a public duty and the
case is such that to hold null and
void acts done in neglect of this duty
woul d work serious genera
i nconveni ence or injustice to persons
who have no control over those
entrusted with the duty and at the
same time would not pronote the nmain
object of the legislature, it has been
the practice of the Courts to hold
such provisions to be directory only,
the neglect of themnot affecting the
validity of the acts done".

(enphasi s suppli ed)

33. Hi s Lordship proceeded to say;
"Strict conpliance with the
requirements of Article 166 gives an
imunity to the order in that it
cannot be chal |l enged on the ground
that it is not an order made by the
CGovernor. 1f, therefore, the
requirenments of that Article are not
conpiled with, the resulting i munity
cannot be clainmed by the State. This,
however, does not vitiate the order
itself. The position, therefore, is
that while the Preventive Detention
Act requires an executive decision,
call it an order or an executive
action for the conformation of an
order of detention under Section 11
(1) that Act does not itself prescribe
any particular form of expression of
that executive decision. Article 166
directs all executive action to be
expressed and authenticated in the
manner therein |aid down but an
om ssion to conply with those
provi si ons does not render the
executive action a nullity. Therefore,
all that the procedure established by
laws requires is that the appropriate
Government nust take a decision as to
whet her the detention order should be
confirmed or not under Section 11 (1).
That such a deci sion has been in fact
taken by the appropriate Governnment is
anply proved on the record. Therefore,
there has been, in the circunstances
of this case, no breach of the
procedure established by |aw and the
present detention of the petitioner
cannot be called in question".
(enphasi s suppli ed)
34. Agreeing with Justice Das, Mikherjea,
J. said:
"The ot her contention raised by the
| earned Attorney-CGeneral involves
consi deration of the question as to
whet her the provision of article
166(1) of the Constitution is
i nperative in the sense that non-
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conpliance with it would nullify or
inval i date an executive action. The

cl ause does not undoubtedly |ay down
how an executive action of the
Government of a State is to be
performed; it only prescribes the node
in which such act is to be expressed.
The manner of expression is ordinarily
a matter of form but whether a rigid
conpliance with a formis essential to
the validity of an act or not depends
upon the intention of the |egislature.
Various tests have been fornulated in
various judicial decisions for the

pur pose of determ ning whet her a
mandat ory enactnent shall be

consi dered directory only or
obligatory with an inplied

nul lificationfor disobedience. It is
unnecessary for our present purpose to
di scuss these matters in detail

In ny opinion, article 166 of the
Constitution which purports to |ay
down the procedure /for regul ating

busi ness transacted by the Governnent
of a State should be read as a whol e.
Under cl ause (3) the Governor is to
make rul es for the nore conveni ent
transacti on of such business and for

al l ocation of the sane anpbng the
Mnisters in so far as it does not
relate to matters in regard to which
the CGovernor is required to act in-his
discretion. It is in accordance with
these rul es that business has to be
transacted. But whatever executive
action is to be taken by way of an
order or instrunent, it shall be
expressed to be taken in the name of
the Governor in whomthe executive
power of the State is vested and it
shal | further be authenticated in the
manner specified in the rules framed
by the Governor. Causes (1) and (2)
of article 166 in my opinion are to be
read together. O ause (1) cannot be
taken separately as an i ndependent
mandat ory provi sion detached fromthe
provi sion of clause (2). Wile clause
(1) relates to the npde of expression
of an executive order or instrunent,
clause (2) lays down the way in which
such order is to be authenticated; and
when both these forns are conplied
with, an order or instrunent would be
i mmune fromchallenge in a court of
aw on the ground that it has not been
made or executed by the Governor of
the State".

35. Again, in State of Bonbay v.
Purushottam Jog Nai k, 1952 SCR 674, a simlar
vi ew has been taken by one nore Constitution
Bench of this Court. There al so, the Court was
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concerned with an order of detention which was
confirmed by the State. There al so, there was
no nmention that the ' Governor’ of Bonbay was
pl eased to take the action as required by
Clause (1) of Article 166 of the Constitution
The Constitution Bench clarified that it did
not wish to encourage |laxity of expression, nor
to suggest that ingenious experinents regarding
the permissible limts of departure fromthe
| anguage of a statute or of the Constitution
woul d be worthwhile, but the Court must | ook
into the "substance’ of Article 166 and not the
"form of order.
36. The Court stated:
"The short answer in this case is that
the order under consideration.s
"expressed’ to be nmade in the name of
the CGovernor because it says ' By order
of the Governor’. One of the meanings
of 'expressed is to nmake known the
opi nions or the feelings of a
particul ar person and when a secretary
to Government apprehends a man and
tells himin the order that this is
bei ng done under the orders of the
Covernor, he is in substance saying
that he is acting in the nane of the
Governor and, on his behalf, is making
known to the detenu the opinion and
feelings and orders of the Governor
In our opinion, the Constitution does
not require a magi c incantation which
can only be expressed in a set fornula
of words. What we have to see is
whet her the substance of the
requi renents is there"
(enphasi s suppli ed)

37. It is profitable to refer at this
stage, to a decision of |arger Bench of seven
Judges of this Court in P. Joseph John v. State
of Travancore-Cochin, (1955) 1 SCR 1011. In
Joseph John, a civil servant was renoved from
service after holding a departnental inquiry
wherein the charges | evel ed agai nst hi mwere
proved. The order of renoval was upheld by the
Hi gh Court. The delinquent approached this
Court. One of the contentions raised by the
enpl oyee was that the show cause notice issued
to himwas not in consonance with the
provisions of Article 166 of the Constitution
since it was not expressed to have been nade in
the nanme of Raj Pranukh. The notice was issued
on behal f of the Governnent and was signed by
the Chief Secretary of the United State of
Travancor e- Cochi n who had under the Rul es of
Busi ness framed by Raj pranmukh was in charge of
the portfolio of "Service and Appoi nt nents" at
the Secretariat level in the State.

38. The Court referred to Dattatreya
Mor eshwar, wherein clauses (1) and (2) of
Article 166 were held to be directory and it
was observed that non-conpliance with themdid
not result in the order being invalid. It was
further held that in order to determ ne whether
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there was conpliance with those provisions al
that was necessary to be seen was whet her there
had been ’'substantial conpliance of the
provi sions of the Article.
39. Reiterating the law laid down in
earlier case, (Dattatreya Mreshwar), the Court
st at ed;
“I'n the present case there can be no
manner of doubt that the notice signed
by the Chief Secretary of the State and
expressed to be on behalf of the
CGovernment and giving opportunity to
the petitioner to show cause agai nst
the action proposed to be taken agai nst
hi mwas in substantial conpliance with
the provisions of the article. The
petitioner accepted this notice and in
pursuance of it applied for further
time to put in his defence. He was
twice granted this tine".

(enphasi s suppli ed)
40. In Swadeshi Cotton MIIs Co. Ltd. v.
State Industrial Tribunal, UP. & Os., (1962)
1 SCR 422, a Constitution Bench of this Court
hel d that where certain conditions precedent
have to be satisfied before an authority nmay
pass an order, it is not necessary that the
sati sfaction of those conditions should be
recited in the order itself unless the statute
specifically requires.it. Though it is
desirable that it should be so reflected, but
even where the recital is not there on the face
of the order, the order will not becomre illega
or void ab initio. Only a burden is thrown on
the authority passing the order to satisfy the
Court by other neans that conditions precedent
were conplied wth.
41. In Major E.G Barsay v. State of
Bonbay, (1962) 2 SCR 195, the question was
whet her statutory consent was required for
every individual nenmber of the Del hi Police
Establ i shment or a general consent was enough:
In that case, the Hone Departnent of the
CGovernrment of Bonbay addressed a letter to the
CGovernment of India on August 13, 1949 which
read thus:
"\ 0051 amdirected to state that this
CGovernment re-affirms, with reference
to Section 6 of the Del hi Specia
Pol i ce Establishnent Act, 1946, the
consent given for an indefinite period
under its letter No. 5042/4-D, dated
the 6th Novenber, 1946 to the menbers
of the Del hi Special Police
Est abl i shnent exerci sing powers and
jurisdiction in the area of the
provi nce of Bonbay".

42. Though the Court was not directly
deci di ng the question whether a letter could be
treated as valid consent, but whether separate
consent was required for every individua

menber of the Del hi Police Establishnent or
general consent was enough. The Court

nonet hel ess held the consent valid as genera
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consent was all that was required by |aw

Though it did not remark on the formin which

such consent should be given, i.e. the letter,

was correct or not, the fact that it could find

not hi ng wong with the consent raises a strong

presunption in favour of the argunent that a

| etter can be a nmeans of granting consent by

the State Governnment under Section 6.

43. Anot her inportant aspect of the case

was construction of Article 77 of the

Constitution. In Mjor Barsay, the appellant

was a public servant who was prosecuted for an

of fence under the Prevention of Corruption Act,

1947. Section 6 of the said Act required

sanction of the Central CGovernnent. The

sanction accorded by the Government read thus;

"Now, therefore, the Central

CGover nrent. dot h her eby accord sanction

under section 197 of the Crim nal

Procedure Code (Act V of 1898) and

section 6(1)(a) of the Prevention of

Corruption Act, 1947 (11 of 1947) to

the initiation of proceedings to

prosecute in a Court of conpetent

jurisdiction the said Major E. G

Barsay and Shri H. S.” Kochhar in

respect of the aforesaid offences and

ot her cognate of fences puni shabl e

under ot her provisions of |aw

Sd. M Gopal a Menon

Deputy Secretary to the Govt.of ndia."
(enphasi s suppli ed)

44, The requi site sanction thus had been

granted by the Central Government and was

signed by the Deputy Secretary to the

CGovernment of India in the Mnistry of Hone

Affairs. The contention of the appellant,

however, was that the provisions of Article 77

of the Constitution were not conplied with.

45. Article 77 of the Constitution reads

t hus;

77. Conduct of business of the

Government of India.\027(1) Al executive

action of the Government of India

shal | be expressed to be taken in the

name of the President.

(2) Orders and other instruments nade
and executed in the nane of the
President shall be authenticated in
such manner as may be specified in
rules to be made by the President, and
the validity of an order or instrunent
which is so authenticated shall not be
called in question on the ground that
it is not an order or instrunent made
or executed by the President.

(3) The President shall make rules for
the nore conveni ent transaction of the
busi ness of the Governnent of India,
and for the allocation among Mnisters
of the said business.

46. Article 77 relates to conduct of
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busi ness of the Government of India and is
simlar to Article 166 of the Constitution
which relates to conduct of business of the
CGovernment of a State. It was contended that
there was non-conpliance with O ause (1) of
Article 77 inasmuch as the executive action of
granting sanction was not expressed to have
been taken in the nane of the President. The
sanction was, therefore, void.
47. The Court noted that Article 77 was
corresponding to Article 166 which was subj ect
to judicial scrutiny by the Court in various
cases. Then referring to those cases and
rejecting the contention, the Court said;
"The foregoi ng deci sions
authoritatively settled the true
i nterpretation of the provisions of
Art. 166 of the Constitution. Shortly
stated, the | egal position is this:
Art. 166(1) is only directory. Though
an i npugned order was not issued in
strict conpliance with the provisions
of Art. 166(1), it can be established
by evi dence aliunde that the order was
nmade by the appropriate authority. If
an order is issued in the name of the
CGovernor and is duly authenticated in
the manner prescribed in d.(2) of the
said Article, there'is an irrebuttable
presunption that the order or
instrunment is nade or executed by the
CGovernor. Any non-conpliance with the
provi sions of the said rule does not
i nvalidate the order, but it precludes
the drawi ng of any such irrebuttable
presunption. This does not prevent any
party from proving by other evidence
that as a matter of fact the order has
been nade by the appropriate
authority. Art. 77 which relates to
conduct of business of the Governnent
of India is couched in ternms simlar
to those in Art. 166 and the sane
principl es nmust govern the
i nterpretation of that provision".

(enphasi s supplied)

48. In R Chitralekha & Anr. v. State of
Mysore & Ors., (1964) 6 SCR 368, a Constitution
Bench of this Court again had an occasion to
consider a letter signed by the Under Secretary
to the Governnent, Education Department of the
State of Mysore to a Sel ection Board

conmuni cati ng the decision of the Governnent to
prescribe interviews for adm ssion into
colleges. Validity of the said letter was
chal | enged on the ground that it did not
conformto the requirenments of Article 166 of
the Constitution as it was not expressed in the
nane of the CGovernor.

49, The letter sent by the Education
Departnent to the Selection Comittee reads

t hus;

"Sir,

Sub : Award of marks for the
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"interview' of the candidates seeking
adnmi ssion to Engi neering Coll eges and
Technical Institutions.
Wth reference to your letter No.
AAS. 4. ADW 63/ 2491, dated the 25th
June, 1963, on the subject nentioned
above, | amdirected to state that
CGovernment have deci ded that 25 per
cent of the maxi mummarks........
Yours faithfully,

Sd/ - S. NARASAPPA,
Under Secretary to Governnent,
Educati on Departnent."
(enphasi s suppli ed)
50. Referring to earlier cases and hol ding
the letter valid and the decision of the State
Covernment, the majority observed that though
the letter did not conformto the provisions of
Article 166 of the Constitution, it ex facie
stated that an order to the effect nentioned
therein was issued by the Governnent and there
was substantial conpliance with the provisions
of Article 166 of the Constitution
51. In State of Uttar Pradesh v. Om
Prakash Gupta, (1969) 3 SCC 775, this Court
observed that it had been repeatedly held that
provisions of Article 166 (1) and (2) were
"directory’ and 'substantial’ conpliance with
those provisions was sufficient. 1n that case,
the order inpugned was rmade in the nane of the
State Governnent but was signed by the Chief
Secretary. The order was held valid.
52. In Gul abrao Keshavrao Patil & Os. v.
State of Gujarat & Ors., (1996) 2 SCC 26, the
guestion of interpretation of Article 166 of
the Constitution came up for consideration in a
matter under the Land Acquisition Act, 1894.
The Court considered previous cases and said:
"\ 005\ 005Article 166(1) and (2) expressly
envi sage authentication of all the
executive actions and shall be
expressed to be taken in the name of
the Governor and shall be
aut henticated in such manner specified
in the rules nade by the CGovernor.
Under Article 166(3), the Governor is
aut horised to make the rules for the
nore conveni ent transaction of the
busi ness of the Governnment of the
State, and for the allocation anpng
M nisters of the said business insofar
as it is not business with respect to
whi ch the Governor is by or under the
Constitution required to act in his
di scretion. In other words, except in
cases when the Government in his
i ndi vidual discretion exercises his
constitutional functions, the other
busi ness of the Government is required
to be conveniently transacted as per
the Business Rules nade by Article
166(3) of the Constitution. If the
action of the Governnent and the order
is duly authenticated as per Article
166(2) and the Business Rule 12, it is
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concl usive and irrebuttable
presunption arises that decision was
duly taken according to Rules. The
letter of the Section Oficer is not
in conformty with Rule 12 and Article
166(1) and (2), though under Rule 13
he is one of the authorised officers
to conmuni cate the decision of the
Government. In Major E.G Barsay v.
State of Bonmbay this Court held that
if an order is issued in the nane of
the President and is duly

aut henticated in the manner prescribed
in Article 77(2), there is an
irrebuttabl e presunption that the
order is made by the President.

VWer eby the order does not conply with
the provisions of Article 77(2), it is
open to the party to question the
validity of 'the order on the ground
that it was not an order nade by the
President and to prove that it was not
made by the Central Government. Were
the evidence establ ishes that the Dy.
Secretary on behal f of 'the Central
Covernment made the order a del egate,
the order cannot be questi oned.
Therefore, it is necessary to show
whet her deci sion of ‘the Government is
accordi ng to Business Rul es”.

53. In J.P. Bansal v. State of Rajasthan &
Anr., (2003) 5 SCC 134, this Court held that no
particular forrmula of words were required by
Clause (1) of Article 166 of the Constitution
It is enough if the requirement is
substantially conplied wth.

54, Referring to several earlier
decisions, this Court stated,

"Clause (1) requires that al

executive action of the State

CGovernment shall have to be taken in

the name of the Governor. Further

there is no particular fornula of

words required for conpliance with

Article 166(1). What the Court has to

see i s whether the substance of its

requi rement has been conplied with. A
Constitution Bench in R Chitral ekha

v. State of Mysore held that the

provisions of the article were only
directory and not mandatory in

character and if they were not

conplied with, it could still be

establ i shed as a question of fact that

the i npugned order was issued in fact

by the State Governnment or the

CGovernor. Cause (1) does not

prescri be how an executive action of

the Government is to be performed; it

only prescribes the nbde under which

such act is to be expressed. Wile

clause (1) (sic) inrelation to the

node of expression, clause (2) |ays

down the ways in which the order is to
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be aut henticated. Wether there is any
government order in terns of Article
166, has to be adjudicated fromthe
factual background of each case.
Strong reliance was placed by | earned
counsel for the appellant on L.G
Chaudhari to contend that for al
practicabl e purposes the decision of
the Cabinet has to be construed as a
governrent order, because three of the
deci si ons taken by the Cabi net have
been i mpl enented. As noted above,
| earned counsel for the State took the
stand that neither in the wit
petition nor before the H gh Court,
the Cabi net decision- itself was
produced. In fact, the Cabinet
menor andum and the order of the
Cabi net show that no deci sion was
taken to ‘pay any conpensation. In this
connection reference is made to the
Cabi net menorandum dat ed 18- 3-1993 and
Deci sion 57 of 1999. It was further
submtted that even if it is conceded
for the sake of argunent that such
deci si on was taken, the sane cannot be
enforced by a wit petition
We need not delve into the disputed
guestion as to whether there was any
Cabi net decision, as it has not been
establ i shed that there was any
government order in terns of Article
166 of the Constitution. The
Constitution requires that action nust
be taken by the authority concerned in
the name of the Governor. It is not
till this formality is observed that
the action can be regarded as that of
the State. Constitutionally speaking,
the Council of Mnisters are advisers
and as the Head of the State, the
Covernor is to act with the aid or
advi ce of the Council of Mnisters.
Therefore, till the advice is accepted
by the Governor, views of the Counci
of Mnisters do not get crystallised
into action of the State. (See: State
of Punjab v. Sodhi Sukhdev Singh and
Bachhittar Singh v. State of Punjab.)
That being so, the first plea of the
appel lant is rejected".

(enphasi s suppli ed)

55. We nust, however, closely refer to two
deci sions of this Court on which strong

reliance was placed by the | earned counsel for

the appel |l ant.

56. In Bachhittar Singh v. State of
Punj ab, (1962) 3 SCR 713, the Constitution

Bench of this Court held that before Article

166 of the Constitution is invoked, essentia
ingredients laid down therein rmust be conplied
with.

57. In Bachhittar Singh, the appellant,
who was serving as Assistant Consolidation
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Oficer in the State of Pepsu was di snm ssed
fromservice after a departnental inquiry
wherein it was proved that he was not ’'above
board’. Against the said order, he preferred an
appeal to the State Government. He, however,
submitted an advance copy to the Revenue

M ni ster of Pepsu. The Mnister called for the
record of the case i mediately and wote on the
file that instead of dismissal, he should be
reverted to his original post of Qanungo. On
the next day, the State of Pepsu nmerged in the
State of Punjab. It was the case of the
appel l ant that the remarks anpbunted to an order
whi ch was orally conmunicated to himby the
Revenue M ni ster.

58. After the merger, the file was put up
bef ore the Revenue M ni ster of Punjab who
remarked that the charges were serious and put
up a note; "C-M may kindly advise". The Chief
M ni st er ‘opined that the order of dism ssa
shoul d be maintained. The said order was then
conmuni cated to the appell ant ‘who chal | enged it
by filing a petition in the H gh Court which
was di sm ssed. The appel 'ant approached this
Court.

59. It was, inter alia, contended by the
appel l ant that the order passed by the Revenue
M ni ster of Pepsu reduci ng puni shmrent from

di smissal to reversion could not have been

revi ewed by the successor Government. The
record reveal ed that there was noting by the
Revenue M ni ster of Pepsu. Wether the noting
could be said to be "remarks’ or 'order’ but it
was not in dispute that it was never formally
conmuni cated to the appell ant apart fromthe
fact that it was not expressed in the name of
Governor. The case of the appellant hinself was
that the "order’ was 'orally’ communicated to
hi m by the Revenue M nister.

60. The question before the Court was
whet her the 'noting’ nade by the Revenue

M ni ster could be said to be an 'order’, and
whet her the provisions of Article 166 of the
Constitution could be said to have been
conplied with.

61. Di smi ssing the appeal and draw ng
di stinction between the noting, remarks or
opi ni on expressed by a Mnster on file and an
order made by the Government, the Constitution
Bench st at ed;

"What we have now to consider is the

ef fect of the note recorded by the

Revenue M ni ster of PEPSU upon the

file. W will assume for the purpose

of this case that it is an order. Even

so the question is whether it can be

regarded as the order of the State

CGovernent whi ch al one, as admitted by

the appell ant, was conpetent to hear

and deci de an appeal fromthe order of

the Revenue Secretary. Art. 166(1) of

the Constitution requires that al

executive action of the Governnent of

a State shall be expressed in the nane

of the Governor. C ause (2) of Art.
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166 provides for the authentication of
orders and other instrunents made and
executed in the name of the Governor.
Clause (3) of that Article enables the
Governor to make rules for the nore
conveni ent transaction of the business
of the Government and for the

al | ocation anbng the Mnisters of the
sai d busi ness. What the appell ant
calls an order of the State Governnent
is admttedly not expressed to be in
the nanme of the Governor. But wth
that point we shall deal later. Wat
we nust first ascertain is whether the
order of the Revenue Mnister is an
order of the State CGovernnent i.e., of
the Governor. In this connection we
may refer to r. 25 of the Rul es of
Busi ness of the Governnment of PEPSU
whi ch reads thus

"Except as otherw se provided

by any other Rule, cases

shall ordinarily be disposed

of by or under the authority

of the Mnister incharge who

may by neans of standing

orders give such directions

as he thinks fit for the

di sposal of cases in the

Department. Copi es of such

standi ng orders shall be sent

to the Rajpranukh and the

Chief Mnister."

According to | earned counsel for the
appel l ant his appeal pertains tothe
department which was in charge of the
Revenue M nister and, therefore, he
could deal with it. H's decision and
order would according to him be the
deci sion and order of the State
Government. On behalf of the State
reliance was, however, placed on r. 34
which required certain classes of
cases to be subnitted to the

Raj pramukh and the Chief M nister
before the issue of orders. But it was
conceded during the course of the
argunent that a case of the kind

bef ore us does not fall wi thin that
rule. No other provision bearing on
the point having been brought to our
noti ce we would, therefore, hold that
the Revenue M nister could nake an
order on behalf of the State

Gover nment " .

62. The Court proceeded to consider
"The question, therefore, is whether
he did in fact nake such an order
Merely witing something on the file
does not ampunt to an order. Before
sonet hing anobunts to an order of the
State Governnent two things are
necessary. The order has to be
expressed in the name of the Governor
as required by clause (1) of Art. 166
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and then it has to be communi cated. As
al ready indicated, no formal order
nodi fyi ng the deci sion of the Revenue
Secretary was ever made. Until such an
order is drawn up the State Governnent
cannot, in our opinion, be regarded as
bound by what was stated in the file.
As along as the natter rested with him
the Revenue Mnister could well score
out his remarks or minutes on the file
and wite fresh ones".

(enphasi s suppli ed)
63. The Court concl uded;
"The business of State is a
conpl i cated one and has necessarily to
be conducted through the agency of a
| arge nunber of officials and
aut horities. The Constitution,
therefore, requiresand so did the
Rul es of '‘Busi ness franed by the
Raj pr amukh _of PEPSU provi de, that the
action nust be taken by the authority
concerned in the name of the
Raj pramukh. It is not till this
formality is observed that the action
can be regarded as that of the State
or here, by the Rajpranukh. W may
further observe that, constitutionally
speaki ng, the Mnister is no nore than
an advi ser and that the head of the
State, the Governor or Rajpramukh, is
to act with the aid and advice of his
Council of Mnisters. Therefore, until
such advice is accepted by the
Covernor whatever the Mnister or the
Council of Mnisters may say in regard
to a particular natter does not becone
the action of the State until the
advice of the Council of Mnisters.is
accepted or deened to be accepted by
the Head of the State. Indeed, it is
possi bl e that after expressing one
opi nion about a particular matter at a
particular stage a Mnister or the
Council of Mnisters may express quite
a different opinion, one which may be
conpl etely opposed to the earlier
opi ni on. Which of them can be regarded
as the "order" of the State
Governnment ? Therefore, to make the
opi ni on anount to a decision of the
Government it nmust be communicated to
the person concerned. In this
connection we may quote the follow ng
fromthe judgnent of this Court in the
State of Punjab v. Sodhi Sukhdev
Si ngh, AIR 1961 SC 493.

M Copal Singh attenpted to
argue that before the fina
order was passed the Counci
of Mnisters had decided to
accept the respondent’s
representation and to
reinstate him and that,
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according to him the
respondent seeks to prove by
calling the two origina
orders. We are unable to
understand this argunent.
Even if the Council of

M ni sters had provisionally
decided to reinstate the
respondent that woul d not
prevent the Council from
reconsi dering the nmatter and
comng to a contrary
conclusion later on, until a
final decision is reached by
them and is communi cated to
the Raj pramukh in the formof
advi ce and acted upon by him
by issuing an order in that
behal f 'to 't he respondent.

Thus it is of the essence that the
order has to be communicated to the
person who woul d be affected by that
order before the State and that person
can be bound by that order. For, unti
the order is communicated to the
person affected by it, it would be
open to the Council of Mnisters to
consi der the matter over and over
again and, therefore, till its
comuni cati on the order cannot be
regarded as anything nore than
provi sional in character”.

(enphasi s _suppl i ed)
[See also State of Bihar & Ors. V.
Kri pal u Shankar & Ors., (1987) 3 SCC
34]

64. I n our considered opinion, Bachhittar
Si ngh has no application to the facts of the
present case. As is clear, in Bachhittar Singh,
there was nmerely a 'noting’ made by the

M nister on the file. This Court held that
nerely witing something on file does not

amount to an 'order’. No formal order reducing
t he puni shment was ever nade. Until such an
order is drawn up by the State CGovernment, it
could not take the character of Order since the
M ni ster could change his m nd and delete the
remar ks. Moreover, the decision nust also be
conmuni cated to the person concerned whi ch was
absent in the case. To us, therefore, ratio

[ aid down in Bachhittar Singh does not help the
appel | ant .

65. It is also interesting to note at this
stage that in subsequent cases, Bachhittar
Singh was relied upon for the proposition that
in that case, the Constitution Bench of this
Court held the provisions of Article 166 of the
Constitution mandatory. This Court, however,
did not uphold the argunent and distingui shed
it on facts. For instance, in Chitral ekha, the
Constitution Bench held Article 166
"directory’. As to Bachhittar Singh, the
majority observed that in that case, the order
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signed by the Revenue M nister was never

conmuni cated to the party and, therefore, it
was held that there was no effective order.
(See also State of Bihar v. Kripalu Shankar

Gul abrao Keshavrao Patil v. State of Cujarat;
J.P. Bansal v. State of Rajasthan).

66. Anot her decision heavily relied upon
by the appellant is a recent case in C.B.I. v.
Ravi Shankar Srivastava, (2006) 7 SCC 188. In
that case, CBI instituted crimnal proceedi ngs
agai nst the accused. The accused chal |l enged the
First Informati on Report (FIR) in the High
Court by invoking Section 482 of the Code of
Crimnal Procedure, 1973 inter alia contending
that the consent given by the State Governnent
under Section 6 of the Del hi Act for
investigation of offences by Del hi Specia
Pol i ce Establishnment and for operation of the
Del hi Act 'to the State was w t hdrawn by the
State and CBI had no power to initiate crinina
proceedi ngs. The Hi gh Court uphel d the
contention. CBlI approached this Court.

67. Al owing the appeal and setting aside
the order of the H gh Court, this Court held
that there was no notification revoking the
earlier one granting the consent. The |etter on
whi ch great enphasi s had been | aid by the
accused did not indicate as to under what
authority such letter had been witten. It was
al so not established that the person was

aut hori zed to take such decision. It did not
neet with the requirenents of Article 166 of
the Constitution and could not, even
conceptually be said to be a notification

68. To us, Ravi Shankar has no application
to the case on hand. In a particul ar ’fact
situation’, this Court held that there was no
wi t hdrawal of consent by the State Governmnent.
For coming to such conclusion, the Court
referred to several factors, such as, it was
nerely a letter; it did not indicate the
authority; there was nothing to show that the
person was aut horized to take such decision

and as such, it did not meet with the
requirenent of Article 166 of the constitution.
69. In the present case, the decision
produced by the respondent along with the
counter-affidavit filed by the Superintendent
of Police, CBI, Bhopal clearly sets out all the
particulars required by Section 6 of the Del hi
Act. It refers to the file/reference nunber
name of the departnment, the authority from whom
it was issued and comuni cated to the concerned
department of the Central Covernment. It,
therefore, cannot be said that the State
CGovernment had not granted consent under
Section 6 of the Delhi Act.

70. In Ravi Shankar, consent was granted
by a notification. This Court, therefore, held
that it could not have been revoked by a
letter, authenticity of which was not
establ i shed and was in cloud. In our judgnent,
it would be an inpermissible leap of logic to
deduce to fornulate a rule of |aw that consent
can never be accorded except by issuing a
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notification.
71. A closer scrutiny of the rel evant

provi sions of the Del hi Act al so add credence
to the view which we are inclined to take.
Section 3 refers to '"notification and requires
the Central CGovernnent to issue notification
speci fying offences or class of offences to bhe
i nvestigated by Special Police Establishment.
Section 5 uses the term’order’ and enables the
Central CGovernnent to extend powers and
jurisdiction of Special Police Establishment to
ot her areas not covered by the Act. Section 6
whi ch speaks of consent of State Governnent for
the exercise of powers and jurisdiction of the
Speci al Establishnent neither refers to
"notification” nor 'order’ . It nerely requires
consent of the State Government-for the
application of the Delhi Act. Parliament, in
our consi dered opi nion, advisedly and

del i berat'ely did not specify the node, nethod
or manner for granting consent though in two
precedi ng sections such node was provided. |f
it intended that such-consent should be in a
particular form it would certainly have
provided the formas it was aware of different
forns of exercise of power. It, therefore,
depends on the facts of each case whether the
consent required by Section 6 of the Delhi Act
has or has not been given by the State
CGovernment and no rule of universal application
can be laid down.

72. On the facts stated herei nabove, there
is no doubt that the State of Mudhya Pradesh
has gi ven consent as envi saged by Section 6 of
the Del hi Act and prosecution-instituted by CB
agai nst the appell ant cannot be said to be

wi thout jurisdiction. W see noinfirmty in
the order passed by the trial Court and
confirmed by the H gh Court. The appeal, hence,
deserves to be disnissed and we accordingly do
so.

73. The appeal is disnm ssed accordingly.




