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PETI TI ONER
COW SSI ONER OF SALES TAX ORI SSA & ANR.

Vs.
RESPONDENT:
M S. HALARI STORE ETC.
DATE OF JUDGVENT: 26/ 09/ 1997
BENCH

S. P. BHARUCHA, V. N. KHARE

ACT:

HEADNOTE

JUDGVENT:
THE 26TH DAY OF SEPTEMBER, 1997
Present:
Hon"blle M. Justice S.P. Bharucha
Hon’ bl e M. Justice V.N Khare
A.B.Diwan, Sr. adv., and P.N. Msra, Adv. with himfor the
appel | ant s
Raj u Ramachandran, Sr.Adv., Sanjeev Das, Rajesh, P.K
Mul l'ick and Gaurab Banerjee, Advs. wth him for the
Respondent s
JUDGMENT

The foll owi ng Judgnment of the Court was delivered:
JUDGMENT

V. N. KHARE, J.

Leave granted in all the matters.

These appeals by special |eave, raise the question
"whet her the Comm ssioner of Sales Tax, suo notu-can revise
under clause (a) of Sub-section (4) of Section 23 of the
Orissa Sales Tax Act (in short "the Act") read with rule 80
of the Oissa Sales Tax Rules (in short "the Rules"), an
appel | ate order passed by the Assistant - Conmissioner of
Sal es Tax."

The respondent herein is a registered deal er under the
Act and runni ng a whol esal e busi ness in purchase and sal e of
beetle nuts at mal godown, Cuttack. In pursuance to the
notices issued under Section 12(4) of the Act, the
respondent appeared before the concerned Sales Tax O ficer
and produced the books of accounts for the relevant
assessment years for verification. The Sal es Tax officer
rejected the books of accounts produced by the respondent -
deal er and conpleted the assessnents to the best of his
judgrment. Feeling aggrieved by the sane, the respondent-
deal er preferred appeal s before the first appel | ate
authority, namely, the Assistant Comm ssioner of Sal es Tax,
Cuttack, under Section 23(1) of the Act. The appellate
authority by its orders allowed the appeals in part for the
assessment year 1992-93 and in full for the assessnent year
1993-94. Thereafter, the Additional Conm ssioner of Sales
Tax, exercising his suo notu revisional power conferred
under Section 23(4)(a) of the Act read with rule 80 of the
Rul es, issued notices dated 9.6.1995 to the respondent-
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dealer to show cause as to why should the appellate orders
passed by the Assistant Conm ssioner of Sales Tax be not
revised, the same being erroneous and prejudicial to the
interest of the Revenue. It is at this stage, the
respondent - deal er challenged the said notices by neans of
wit petitions under Article 226 and 227 of the Constitution
of India before the H gh Court of Ofice. The contention of
the respondent dealer before the H gh Court was that the
Conmi ssioner of Sales Tax has no jurisdiction to issue the
i mpugned noti ces. The High Court quashed the einpugned
notices and allowed the Original Jurisdiction Cases No. 4496
and 4497 of 1995. want of jurisdiction in Additiona
Conmi ssi oner of Sales Tax in issuing the inpugned notices to
the respondent dealer was found by the H gh Court on two
grounds. Firstly, the appellate order passed by the
Assi stant Comm ssioner of Sales Tax was not an order within
the nmeaning of expression "order nade under this Act"
occurring.in clause (a) of sub-section (4) of Section (4)
(a) of | Section 23 “places a l|imtation on the exercise of
revi si onal power by the Conm ssioner when it concerns an
appel | at e order.

Before we advert to the reasonings given by the High
Court in allowing the wit petition, it is appropriate to
notice the decision of this Court in the case of State of
Orissa and others/vs.  Krishna Stores, [1997(3) SCC 246],
wherein this court was called upon to interpret clause (a)
of the subject matter for consideration before us, and
unanmended rule 80 of the Rules. In that case a dealer
successfully challenged the notice issued to him under
Section 23(4)(a) of the Act read with unanended rule 80 of
the Rules before the H gh Court of Orisa on the ground that
issue of notice to revise an appellate order is  wthout
jurisdiction. This Court while interpreting Section 23(4)(a)
of the Act was of the viewthat, in the context of Section
23(4) where the words "other than an appellate order" are
absent, there is no limtation on the power  of the
Conmi ssi oner exercising suo notu’ power as to revise an
appel | ate order. This Court held thus:-

"under Secti on 23(4) t he

Comm ssioner can, inter alia, on

his own notion revise any order

made under this act or the Rules by

any person other than a tribunal or

an additional tribunal. Therefore,
under this sub-section t he
Conmi ssi oner is not expressly

prevented from revising is not

expressly prevented from revising

an appellate order if nmade by any

person other than the tribunal or

an additional tribunal".

In that case, the unanmended rule 80 also fell for
consi deration. The unanmended rule 80 as it stood then, is
extracted bel ow -

"80. The Conmi ssioner may of his

own nmotion, at any tine wthin

three vyears from the date of

passi ng of any order by the

Assistant Sales Tax O ficer or by

the Sales Tax Oficer and wthin

two years fromthe date of passing

of any or der ot her t han an

appel | ate order by the Additiona

Conmi ssi oner, Deputy Conmi ssioner

or the Assistant Conm ssioner, as
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the case nmay be, <call for the

record of the proceedings in which

such order was passed and revise

any such order."

(enphasi s suppli ed)

Interpreting the unamended rule 80, this Court observed
that the Conmi ssioner is enpowered to revise any order other
than an appel | ate order passed by t he Addi ti ona
Conmi ssi oner, Deput y Conmi ssi oner or t he Assi st ant
Commi ssioner. The said view of this Court was on account of
the |l anguage wused in the unamended rule to which expressly
prohi bited the revision of an appellate order. however,
this Court upheld the exercise of suo notu power of revision
by the Conmi ssioner on the ground that the appeal filed by
the dealer was rejected at the threshold due to certain
defects in the appeal

Subsequently, rule 80 which was the subject nmatter of
interpretation in the case of State of Oissa v. Krishna
Stores (supra) was anended, and the anmended rule 80 is
repr oduced bel ow. -

"80, Revision by the  Conmi ssioner

suo not u.

The Conmi ssioner~ may ~on his own

notion at any tinme wthin three

years from the date of passing of

any order by the Sales Tax Oficer

or within tw years fromthe date

Oficer or wthin tw years from

the date of passing of any order by

the Addi ti onal Conmi _ssi oner

Speci al Additional — Comm-ssi oner or

Assi stant Comm ssioner, as the case

may be, call for records of the

proceedi ngs i n which such order was

passed and if he considers that any

order passed therein is  erroneous

in so far as revenue he nay after

giving the deal er an opportunity of

being heard and after nmaking or

causing to be nade such enquiry as

he deems necessary revise any such

or der

Provi ded that t he Commi ssi oner

shall not revise any order under

this rule-

(1) where an appeal against the
or der is pendi ng bef ore t he
appel | ate authority under S. 23, or
(2) where tine-limt for filling an
appeal under S. 23 has not
expired. "

In view of deletion of words "other than an appellate
order"” in the anended rule, there is no manner of doubt that
under Section 23(4)(a), read with anmended rule 80, the
Conmi ssioner has suo nmobtu power to revise an appellate
order. The decision in the case of State of Orisa vs.
Krishna Stores (supra) read with anended rul e 80,
substantially resolves the controversy as regards the
Conmi ssi oner exercising suo motu power of revision as to
revi se under Section 23(4) (a) of the Act read with rule 80
of the Rules, an appellate order

Adverting to the first reasoning given by the Hgh
Court that the appellate order does not fall wthin the
meaning of the expression "order made under the Act"
occurring in clause (a) of sub-section (4) of Section 23 of
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the Act, it is necessary to set out the provisions of the
Act which are extracted bel ow
"23. Appeal s and revision
(2) Wthin thirty days from he date
of receipt of the copy of-
(a) an order of assessment with or
wi t hout penalty wunder S. 12, 12-A
or 12-B; or
(b) an order directing paynent of
i nterest under sub.S. (4-a) of S
12; or
(c) an order inposing penalty under
sub-S. (3) of S.9-B or under sub-S.

(3) of S 11,
any deal er or person, as the case
may be, nmay, in the  prescribed

manner appeal” to the prescribed
authority agai nst” such order;
Provided that ~no appeal _shall be
entertained by the said authority
unless he is satisfied that ‘such
amount of tax as the appellant may
admt to be due fromhimhas been
pai d;

Provi ded further t hat t he
prescribed authority nmay admt the
appeal after the period herein
before specified if it is satisfied
that the appellant had sufficient
cause for not preferring the appea
within the said period.

(2) Subject to such rules as may be
nmade or procedure as nmay be
prescri bed, t he appel | ate
authority, in di sposiing —of any
appeal under sub. S(1), may-

(a) confirm reduce, enhance or
annual the assessnent or t he
penalty or interest, if any; or

(b) set aside the assessment or the
penalty or interest, if any, and
direct the assessing authority to
pass a fresh order after such
further enquiry as nay be directed.
(3) (a) Any dealer, or as the case
may Dbe, the State CGover nrrent ,
di ssatisfied wth an appel | ate
order nade under sub.S.(2) nmay
within sixty days fromthe date of
recei pt of such order prefer an
appeal in the prescribed manner to
the Tribunal against such order
Provi ded that an appeal under this
clause may be admtted after the
aforesaid period o limtation, if
the Tribunal is satisfied that the
appel l ant had sufficient cause for
not preferring the appeal wthin
such peri od.

(b) The deal er, or the State
Government as the case nmay be on
recei pt of notice that an appea
has been preferred under Cl.(a) may
not wi t hst andi ng t hat the sai d
deal er or the State CGovernment may
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not have appeal ed against such

order or any part thereof, within

sixty days of the service of the

notice file a nemorandum of cross

obj ections and such menor andum

shall be di sposed of by the

Tribunal as if it were an appea

presented within tinme under Cl.(a).

(c) Wile disposing of an appea

under this sub-section the Tribuna

shal | have the same powers subject

to the same conditions as are

enunerated in sub.S. (2) and any

order passed under this sub-section

shal I, except as otherw se provided

inS. 24, be final

(4) (a) Subject to such rules as

may be made and - for reasons to be

Conmi'ssi oner nmmy, upon application

by a deal er -or person or on his own

notion revise any order made under

this Act or t he rul es nmade

t her eunder by any person other than

the Tribunal appointed under sub-S.

(3) of S. 3 to assist him

Provi ded that t he Commi ssi oner

shal |l not entertain any such

application for revision if  the

deal er or the persons filing the

same having a renedy by way of

appeal under sub-S. (3) did not

avai |l of such renedy or t he

application is not filed within the

prescri bed peri od.

Expl anati on. Any provi si-on

contai ned elsewhere in this Act

whi ch provides for determ nation of

any specific matter shall not debar

the Commi ssioner from deternining

such matter in exercise of  the

powers conferred wupon him under

this sub-section.

A perusal of the aforesaid provisions shows that
Section 23 of the Act deals with appeals and revision. Sub-
section (i) thereof provides that any dealer or person may
prefer an appeal against the order of assessnent or an order
directing payment of interest or an order imnposing penalty.
Sub-section (2) of Section 23 deals with power of appellate
authority in disposing of appeals preferred under / sub-
section (1). Sub-section (3)(a) deals wth second appea
whi ch enables any dealer or State Governnment, as-the case
may be, to prefer appeal to the State Sales Tax Tribuna
agai nst the appellate order. Section 23(4)(a) deals with
the revisional power of the Comm ssioner of Sales Tax, which
may be either suo notu or at the instance of a deal er or
person against y order passed under the Act. The question
therefore, which requires consideration is whether an
appel | ate order passed under sub-section (2) of Section 23
of the Act comes within the anmbit of the expression "any
order made under the Act"” occurring in Section 23(4)(a) of
the Act. The |anguage used in Section 23(4)(a) is plain
sinple and there is no anbiguity init. A plain reading of
Section 23(4)(a) Shows that the expression "any order made
under the Act" is of a wise connotation and it includes an
assessment order as well as an appellate order passed under
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the Act. This construction placed on the said expression
neither runs contrary to the schene envisaged in Section 23
of the Act nor it |leads to any undesirabl e consequences, as
observed by the H gh Court. We are, therefore, of the
opi nion that under Section 23(4)(a) of the Act, the
Conmi ssioner on his own notion can revise any order
i ncludi ng an appel | ate order nmade under the Act or the Rul es
by a person other than the tribunal or additional tribunal
So far as the second reasoning given by the Hi gh Court
that the proviso to clause (a) of sub-section (4) of Section
23 of the Act places Iimtation on the Conm ssioner’s suo
notu revisional powers to revise an appellate order is
concerned, a reading of the aforesaid proviso would show
that the limtation on the revisional power of the
Comm ssioner cones is only where a dealer or person filing
the revision having a renedy by way of appeal under sub-
section (3) of Section 23 or the Act, did not avail of such

renmedy. However, it does 'not curtail the suo notu
revi si onal power of the Conm ssioner of Sales Tax to revise
an appellate order passed under the act. The proviso to

Section 23(4)(a) contenplates that ~the Conm ssioner shal
note exercise any revisional jurisdiction at the instance of
a deal er or person when he has a renedy by way of an appea
under sub-section (3) of° Section 23 of the act. Thus, the
Conmi ssioner is not required to entertain an application
under Section 23(4)(a) of the Act if the dealer of person
instead of filing an appeal before the appellate authority
has invoked revisional jurisdiction of the Commissioner
But, the same is not the position where the Comm ssioner
decides to exercise his suo nmotu revisional power to revise
an appellate order. Significantly, the words "on his own
notion" occurring in the enactnent are conspicuously absent
inthe proviso. Normally, a proviso is enacted o carve out
somet hi ng special out of the general enactrment or to qualify
what is in the enactnent. By enacting the proviso the
| egi sl ature has excluded the revisional jurisdiction of the
Conmi ssioner Sales Tax to revise an appellate order if
i nvoked at the instance of a dealer or person when such
deal er or person has a renmedy by way of an -appeal. As
noticed earlier, the limtation on the suo notu power of the
Conmmi ssioner as to revise an appellate order has not been
expressly provided in the proviso. In—absence of any
expressed provisions, no limtation on suo notu power of the
Conmi ssioner to revise an appellate order can be inplied.
We, accordingly hold that the provisions of proviso to sub-
section (4)(a) of Section 23 of the act do not prohibit the
Conmi ssi oner to exercise suo nmotu revisional power to revise
an appel | ate order.

For the foregoing reasons, we are satisfied that the
High Court fell in error in quashing the inpugned notices
and allowing the wit petition of the respondent herein. W
accordingly set aside the order and judgnent of the High
Court dated 12.2.1996 in OJ.C . Nos. 4496 & 4497/95 and
all ow the appeals. There shall be no order as to costs.

In view of the decisionin Cvil Appeal Nos...... of
1997 (arising out of S.L.P.(C) No. 23581 and 23972/1996) are
also allowed, with no order as to costs.




