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PETI TI ONER:
PRAMOD KUMARI BHATI A
Vs.
RESPONDENT:

OM PRAKASH BHATI A AND CRS.
DATE OF JUDGVENT15/11/1979

BENCH
REDDY, O CHI NNAPPA (J)
BENCH

REDDY, O CHI NNAPPA (J)
SARKARI A, RANJI T SI NGH

Cl TATI ON:
1980 AIR 446 1980 SCR (2) 53
1980 SCC (1) 412

ACT:

WIIl-Testamentary WIl, construction of-Jurisdiction of
the Court in exercising its curial draughtsmanship for the
testator to supply the specific words from the WII,
expl ai ned.

HEADNOTE:

Evi dence- Addi ti onal evi dence reception of by the High
Court-Supreme Court cannot interfere with the discretionary
power of the High Court, when the application is very nuch
bel at ed.

The testator Pearey Lal Singh Bhatia died on 30-3-1952
| eaving behind hima WII dated 8-4-44, a w dow Lakshm Devi
being his second wife, a son On Prakash by Lakshm Devi, and
the wi dow and daughters (Mannmohini, Raj Kunari and Pranod
Kumari respectively) of a predeceased son by a pre-deceased
first wife. Mnnohini, the daughter-in-law of the testator
and her daughter Raj Kumari had left the family house and
noved away to Mathura, while Pranod Kumari stayed in-wth
her grand father and was brought by up him Lakshni Devi,
wi dow of Pearey Lal Singh died in 1958.

The suit filed by Om Prakash for title to a sumof Rs.
16,490/- lying in deposit wth tw banks was dismissed by
the trial Judge, who on a strict and narrow construction of
the will came to the conclusion that On Prakash was. not
entitled to succeed under the will and that on the death of
Lakshm Devi the anount had to be divided anbng Om Prakash,
Man Mohini, Raj Kumari and Pranod Kumari. On appeal-the H gh
Court of Allahabad held that on a true construction of the
will Om Prakash al one was entitled to the anmpunt.

Di sm ssing the appeal by special |eave, the Court,

N

HELD : 1. A reading of the whole of the will clearly
shows the unanbi guous intention of the testator that his son
Om Prakash should succeed to his estate after the death of
Lakshm Devi and none else was to be the owner of the
properties. [57 Al

The testator noticed the existence of five possible
heirs : his wife, Lakshm Deve, his son Om Prakash, his
deceased son Krishna Chandra' s wi dow, Mannohini and Krishna
Chandra’s daughters, Raj Kumari and Pranbd Kumari. He was
desirous that Pramod Kumari shoul d be brought up by hinsel f
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and his wife and that they should al so performher narriage.
He was also desirous that a sumof Rs. 2000/- should be set
apart for the narriage of Raj Kumari. Apart fromthat, he
did nake it clear that Man Mhini, Raj Kumari and Pranod
Kumari should have no right or interest in any of his
properties under any circunstances. On his death his
properties were to go to his wfe Lakshm Devi who was to
have a life interest in them |If his wfe Lakshm Dev
predeceased him the properties were to go to his son On
Prakash. [56 F-H
54

2. No doubt, the testator while specifying that Om
Prakash was to take the properties in case Lakshm Devi
predeceased the tester, did not specify that Om Prakash
shoul d take the properties after the death of Lakshm Devi
in case Lakshni Devi survived the testator to enjoy the life
estate given to her under the will. But this is a case where
the testator’'s .intention to give the properties to Om
Prakash in case Lakshm Devi predeceased the testator was so
patently ‘and reasonably <certain, ‘no speculation but a
conpel ling conviction', that the Court would be justified in
exercising its curial draughtsmanship for the testator and
supplying the specific words missing from the wll. The
Court has undoubted jurisdiction to do so. Therefore
necessary words to that effect can and nmust be read into
will. [57 A-C, 58-C

Wl liam Abbott 'v. Eliza Mddleton, 7 H'L.C. 68 Eden v.
Wlson, 4 HL.C 284, Re Smith (1947 2 Al  England Law
Reports 708), Re Cory (1955 1 WL.R 725 Re. Riley's WII
Trusts (1962 | WL.R 344); quoted wi th approval

3. Suprene Court cannot interfere with the discretion
exerci sed by the High Court in refusing to receive
addi ti onal evidence for which an application was nade after
several years. [58 F-(Q

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal ‘No. 2577 of
1969.

Fromthe Judgment and Order dated 18-7-1967 of the
Al | ahabad Hi gh Court in First Appeal No. 166/60.

M V. Goswam for the Appellant.

Mohan Behari Lal and Vishnu Mathur for Respondent “No.

The Judgnent of the Court was delivered by

CHI NNAPPA REDDY, J.-The question in the appeal is about
the construction of a wll. The facts which are now not in
di spute before wus are as follows : The testator, Pearey La
Si ngh Bhatia died on 30-3-52 | eaving behind hima will dated
8-4-1944, a w dow Lakshm Devi being his second wife, a son
On Prakash by Lakshmi Devi and the w dow and daughters
(Mannohini, Raj Kumari and Pranod Kumari respectively) of a
pre-deceased son by a pre-deceased first w fe. Mannohi ni -and
her daughter Raj Kumari had left the fam |y house and noved
away to Mthura while Pranmpod Kunmari stayed on with her
grand-father and was brought up by him Lakshm Devi, w dow
of Pearey Lal Singh, died in 1958. W are now concerned with
the title to a sumof Rs. 16,490/- lying in deposit with the
State Bank of India and the District Cooperative Bank
Bul andshahr. On Prakash clainms the amount under the wll
dated 8-4-1944. The will, a registered one, was in the
follow ng terns: -

"I, Pyare Lal Singh, son of Babu Ghanshyam Narain
Saheb, by caste Kshatriya Bhatia, resident of Mhalla
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56

Sheopuri, Bul andshahr, do declare as follows: -

"I, the executant, am owner in possession of the
property specified as given below in Schedules ‘A, ‘B
and ‘C . The

property given in Schedules ‘B and ‘C has been
purchased by ne the executant, with ny own funds in the
nane of nmy wife Sm. Laksm Devi and my son Om Prakash.
In fact 1, the executant, amthe owner of it as well.
The entire novable and i movable property, owned and
possessed by nme, is ny self, acquired property and is
not ancestral property, and | the executant, have al

sorts of rights to make transfers in respect thereof.
Now |, the executant, am about sixty years of age and

have a wife, Lakshm Devi, a son, Om Prakash, and two
dear grand-daughters, ~Raj Kumari and Pranod Kumari,
daughters of ~ny first son Krishna Chandra Singh

MA.,LL.B., who has already died in June, 1932, |eaving
behi nd his wi dowed wife Snt. Man Mhini Devi, besides
these two daughters aforesaid. Both the daughters of ny
deceased son aforesaid, who are ny grand-daughters, are

still mnors. By way ~of prudence and for future
management |, the executant, make a will as under :-
That |, the executant, till 1. am alive, shal
remain owner of ny entire novable and inmovable
property, cash etc., which | possess at present or

which may be added to it during my life time and which
I, the executant, |eave behind at the tine of my death.
After my death, if ny wife Snt. Laxm ~ Devi remains
alive, she wll beconme owner of ny entire estate with
life interest, but she shall have no power to transfer
any novable and inmovable property. If ny wife Snt
Lakshm  Devi pr edeceases ne, t hen under such
ci rcunst ances, after ny death nmy son Om Prakash, who
has now appeared at the exam nations of the X class of
the English School and who is 18 years of age, shal
beconme pernmanent owner in (possession of ny entire
estate and he shall be bound by the conditions laid
down in this will. | and ny wife shall be duty-bound to
mai ntain and perform marri age etc. of my -grand-daughter
Pramod Kurmari and mnmy son On Prakash and it wll
i ncumbent upon me and my wife to discharge that duty.
My second grand-daughter Raj Kumari Ilives wi.th her
not her at Mathura. After the death of her father, she
or her nother did not come to ne and renai ned under the
gui dance of her maternal grand-father and grand-nother.
Therefore, it is the duty of the nother of my grand-
daughter Raj kumari, who is a teacher in agirl’s schoo
in Mathura City, to nmaintain her and perform her
marriage. Even then | lay down for her as well that

a sum upto Rs. 2000/- may be given or spent for her
marriage. Appropriate expenses are to be incurred over
the education and marriage of ny second grand-daughter
Pranmod Kumari  and my son Om Prakash, who are living
with nme and are getting education. My daughter-in-|aw
Sm. Mannohi ni Devi aforesaid or her daught ers
aforesaid or ny any other relation shall not have any
right or share in ny any estate under any
ci rcunmstances. Only the expenses of mai ntenance,
marriage etc. of ny both the grand-daughters aforesaid
and later on the expenses of their bringing here and
sending off shall be met according to custom in
accordance with the directions given above. It is also
nmy will that after ny death, a sum of about Rs. 20/-
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per mensem out of the incone fromrent of shops and
houses and other field property may be sent for
charitabl e purposes in the foll ow ng manner :-

| shall continue to do all the charitable acts
aforesaid during my life time. After ny death, if ny
wife remains alive, she shall, and after her death ny
son On Prakash, may he live long, shall be duty-bound
to continue this charitable act. | have strong hopes

that ny wife Lakshni Devi and nmy son Om Prakash shal

execute this will of mne in every way and in this way

they shall cause benediction to my soul, and that they
shall nake additions to ny estate and shall not allow
it to be under charge or to decrease in any way."

The testator, it is seen, noticed the existence of five
possible heirs : his wife, Lakshm Devi, his son On Praksh,
hi s deceased son Krishna ~Chandra’s w dow, Manmohini and
Kri shna Chandra’s -daughters, Raj Kumari and Pranod Kumari .
He was ~ desirous that = Pranpd Kumari shoul d be brought up by
hinself and his wife and that they should al so perform her
marriage. He was also desirous that a sum of Rs. 2000/-
shoul d be setapart for the nmarriage of Raj Kumari. Apart
fromthat, he did make it clear that Man Mhini, Raj Kunari
and Pranod Kumari should have no right or interest in any of
his properties wunder any circunstances. On his death his
properties were to go to his wfe Lakshm Devi who was to
have a life interestt in them |If his  wife Lakshm Dev
predeceased him the properties were to go to his son On
Prakash. Directions ‘were given for ~the carrying out of
certain charitable objects. H's wife Lakshm Devi and after
57
her death, his son Om Prakash were enjoined to performthe
charitable acts. A reading of the whole of the will clearly
shows that it was the intention of the testator that his son
Om Prakash and none el se was to be-the ulti mte owner of the
properties. No doubt, the testator while specifying that Om
Prakash was to take the properties in case Lakshm @ Devi
predeceased the testator, did not specify that Om Prakash
shoul d take the properties after the death of Lakshm Devi
in case Lakshnmi Devi survived the testator to enjoy the life
estates given to her wunder the will. But this is a case
where the testator’s intention to give the properties to Om
Prakash in case Lakshm Devi predeceased the testator was so
patently and reasonably <certain, ‘no speculation but a
conpel ling conviction’, that the court would be justified in
exercising its curial draughtsmanship for-the testator and
supplying the specific words missing from the wll. The
Court has undoubted jurisdiction to do so.

In WIlliam Abbott v. Eliza Mddleton(1), |'the testaor
gave an annuity of &000 to his wi dow, and set apart, out of
his personal property, a sumsufficient to provide for its
paynment. He directed that, on the death of his w dow, the
sum so set apart was to go to his son George for his life
and on his death to George’s children, but he directed, "in
case of ny son dying before his nother, then and in that
case the principal sum to be divided anong the chil dren of
ny daughter”. On the date of the wll, George was not
married. He married subsequent to the will and had a son. He
died before the testator. The testator’s w dow died soon
thereafter. A question arose whether GCeorge’s son was
entitled to take the sumafter the death of the testator’s
wi dow. He could so take if the words "w thout |eaving any
child" could be supplied after the word "dying" in the
deposition relating to the final gift over. The Lord
Chancel | or observed, "where there is an wuncertainty as to
the meaning of any part of a will, the right of a Court of
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construction even to introduce words, in case of necessity,
is clearly stated by Lord St. Leonards, in the passage
quoted from Eden v. WIlson(2), and declared the right of
CGeorge’s son to the sum

Re Smith(3), re Cory(4) and re Riley’s WII Trusts(5),
are other instructive cases where words have been supplied
by Courts because of "so strong a probability of intention
that an intention contrary to that which is inputed to the
testator cannot be supposed".

58

In Jarman On Wlls, 8th Edn. 592, it is said :-

"Where it is clear on the face of a will that the
testator has not accurately or conpletely expressed his
neani ng by the words he has used, and it is also clear
what are the words which he has omitted, those words
may be supplied in order to effectuate the intention
as collected fromthe context."

As already observed by us, we do not have the slightest
doubt in 'the present case that it was the clear and
unanbi guous-intention of the testator that his son Om
Prakash should succeed to  his estate after the death of
Lakshm Devi. Necessary words to that effect can and rnust be
read into the will.

The Ilearned trial ~Judge, on a strict and narrow
construction of the will, cane to the conclusion that Om
Prakash was not entitled to succeed, under the will, on the
death of Lakshnm Devi and that the amount had to be divided
anong Om Prakash, Man Mhini, Raj Kumari and Pranod Kunari .
On appeal, the Hi gh Court of Al'l ahabad held that on a true

construction of the will OmPrakash alonewas entitled to
the anbunt. In the viewthat we have taken, we agree wth
the concl usion of the H gh Court.

Before the H gh Court, Pramod Kunari filed an

application for reception of additional evidence. The
princi pal additional evidence sought ~to be adduced was an
alleged letter said to have been witten by late Pearey La
Singh to the bank nom nating Pranod Kunmari as the person
entitled to the amount in deposit with the Bank. The letter
itself was not filed along wth the application 'but a
request was nade to summon the letter from the Bank. The
Hi gh Court rejected the application. The application to the
H gh Court was made very nmany years after the suit had been
filed, and also quite sone years after the appeal had been
filed before the High Court, and we do not think that we
will be justified in interfering with the discretion
exerci sed by the High Court in refusing to - receive
addi ti onal evidence at that stage. The appeal is therefore
di smssed but in the circunstances with no order as to
costs.

S R Appeal dism ssed.
59




