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IN THE H GH COURT OF JUDI CATURE AT BOVBAY
ORDI NARY ORIG NAL ClVIL JURI SDI CTI ON

VWRI'T PETI TI ON NO. 2222 OF 1999

1. Neon Laboratories Limted,
a Public Limted Conpany
i ncorporated and registered
under the provisions of the
Conpani es Act, | of 1956 and
having its office at 140,
Danji Shanji Ind. Conpl ex,
Mahakal i Caves Road, Andher
(East), Munbai - 400 093

2. Babulal K. Jain, of Minbai
| ndi an I nhabitant, a
Director of the Petitioner
No. 1 abovenaned, having his
of fice at 140, Danji Shanji
| ndustrial Conpl ex, Mhakal
Caves Road, Andheri (East),
Munbai - 400 093 .. Petitioners.

V/s.

1. Union of India,
M nistry of Law, Justice
Aayakar Bhavan Annex, New
Mari ne Lines, Minbai 400 020

2. Joint Director General of
Foreign Trade, having his
of fice at New CGO Bui |l di ng,
New Marine Lines, Minbai 20

3. The Designated Authority of
Pass Book Schene having his
of fice at New Custons House
3rd Floor, Ad Building,
Munbai - 400 038 .. Respondents.

M.N M Shah with M. Naresh Thacker for t he
petitioners.

M.S M Shah with M.Y.R Mshra for t he
respondents.

CORAM: RM LODHA &
J. P. DEVADHAR, JJ.
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DATED : 23RD MARCH, 2006.
ORAL JUDGVENT (Per R M Lodha, J.)

The petitioners seek to challenge the
i mpugned order dated 12th May, 1999 passed by the
Joint Director General of Foreign Trade, Minbai
whereby the exports made by the first petitioner vide
six shipping bills from27th February, 1996 to 5th
Novenber, 1996 were held not covered by t he

provi sions of the Pass Book schene.

2. Neon Laboratories Limted - the first
petitioner 1is a conpany registered and incorporated
under the provisions of the Conpanies Act, 1956. The
second petitioner is one of the directors of the
first petitioner - conpany. Hereinafter we shal

refer the petitioners as ‘Neon’. Neon clains to be
engaged in the manufacture of H -Tech Parentals and
Phar maceutical fornulations since 1984. It has its
own plant for manufacture of injectable and oral
pr epar ati ons. It clains to be specialised in
Anaeshetic & Anti Cancer drugs. Neon applied for
Pass Book wunder the Pass Books Schene, Export and
| mport Policy, 1992-1997. On 23rd August, 1995, the
Pass Book is said to have been issued imediately
thereafter. Neon after the issuance of the said Pass

Book exported their products as under
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Shi pping Bill No. Item FOB Val ue
& Date Rs.

724928 - 02.02.96 Anplicillin Capsul es 8, 80, 680. 00
730272 - 11.03.96 Tetracycline Capsul es 8, 85, 308. 00
730255 - 11.03.96 Chl oroqui ne Phosphat e

Tabs. 12, 51, 950. 00

804444 - 23.08.96 Paracetanol Tablets 4, 66, 622. 00
804451 - 23.08.96 Paracetanol Tablets 4,76, 145. 00
837182 - 05.11.96 Anpicillin Capsul es 8,42,973.00
48, 03, 658. 00

3. Neon applied to the Designated Authority

of Pass Book Schenme - respondent No.3 (hereinafter to
be referred to as ‘the Designated Authority’) on 14th
March, 1997 for necessary endorsenent in the Pass
Book regarding credit of duty available on it in
respect of above referred exports. On 30th August,
1998 the office of Designated Authority nade an
endorsenent, ‘Loan Licence is not allowed . Neon
took up the matter with the Designated Authority.
However, the Designated Authority on 30th August,
1998 agai n nade an endorsenent, ‘correctly rejected

Neon filed a wit petition before this Court bearing
Wit Petition No.969 of 1999. The Division Bench by
its order dated 12th April, 1999 set aside the
endorsenent and directed the Designated Authority to
cl ear the Neon and passed a speaki ng order. Pursuant
to the orders of the Division Bench, the Designated
Aut hority heard Neon and by its order dated 12th My,

1999 rejected the Neon's claimof credit in the Pass
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Book Schene.

4. The Pass Book Schene under the Export and
| mport Policy, 1992-1997 issued by the Mnistry of

Commerce, Government of India is thus :

"A Pass Book Schene shall be available for
somne categories of exporters. A
manuf act ur er - exporter or an exporter
granted an Export House / Tradi ng House /
Star Trading House / Super Star Trading
House certificate, shall be eligible to
avail the Dbenefits of the Pass Book
Schene. He may apply to the designated
authority in the prescribed formfor issue
of t he Pass Book. The desi gnat ed
authority may, after considering such
matters as may be specified, issue a Pass
Book to the applicant.

The Pass Book schene shall apply only for
the export of products where standard
i nput / output nornms have been publi shed.
The Director GCeneral of Foreign Trade
shal | appoint a designated authority,
being an officer of the rank not |ess than
a Deputy Director CGeneral in each of the
Custons House at Del hi, Bonbay, Calcutta
and Madras and such ot her Custons Houses
as may be specified by himin this behalf.
The designated authority shall be the
conpetent authority in respect of matters
concerning the Pass Book schene and shal
di scharge his functions under the overal
direction and supervision of the Collector
of Cust ons.

Upon the export of goods by a Pass Book
hol der, the designated authority shal

calculate, on the basis of the standard
input / output norms, the inport content
of the said exports and determne the
basi c custons duty payabl e on such
i nports. He shall credit the said anount
in the Pass Book. Upon inports being nmade
by the Pass Book holder, the credits may
be utilised to pay t he basi c and
addi tional custonms duties on the inported
goods. Paynment shall be by a debit entry
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to be nmade in the Pass Book by the
designated authority. The export goods
shall not be eligible for drawback on the
inputs for which credit in the Pass Book
is taken. The inport and export shall be
made through the sanme port. Any goods
which are not included in the Negative
Li st of Inports or in the |list of
Sensitive Itens nay be inported under this
schene. The Pass Book shall be valid for
a period of two years fromthe date of
issue and may be renewed from tinme to
time."
5. It is admtted case of Neon that it was
not abl e to neet the requisite export of
Phar maceuti cal products. They nade an application to
the concerned authority under the Drugs and Cosnetics
Act, 1940 and the Drugs and Cosnetics Rules, 1945 for
grant of Loan Licence. It is also an admtted case
of the Neon that under this Act, the Licensing
Aut hority granted Loan Licence to nanufacture for
sale (or for distribution of) drugs other than those
specified in (Schedule C, C(1) and X) on 1st July,
1996. Under the said Loan Licence, Neon was granted
a |licence to manufacture the drugs as set out in the
licence specified in Drugs and Cosnetics Rules, 1945
other than those specified in Schedule C, C(1) and X
at the premses of Ms.Lesanto Laboratories and
Ms.Mlan Laboratories (India). It is Neon's case
t hat the exported goods were nmanufactured by
M s.Lesanto Laboratories in their prem ses situated

at Plot No.1l1, Survey No.53, Manor Road, Pal ghar

East, District Thane and exported under the Neon’s
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| abel . Neon’s case is that the Loan Licence having
been granted by the Licensing Authority wunder the
Drugs and Cosnetics Act, 1940 and Drugs and Cosnetics
Rul es, 1945 to manufacture for sale of drugs other
than those specified in Schedule C, C(!) and X and,
therefore, the exported goods have to be treated as
manuf act ur ed by it and since the Neon IS
exporter-manufacturer, it is entitled to endorsenent

of credit in the Pass Book Schene.

6. The only question before us is: 1is Neon a
‘“manuf acturer - exporter’ within the neaning of Pass
Book Scheme framed under the Export and |nport
Pol icy, 1992-1997 issued by the Mnistry of Conmerce,

Governnent of India ?

7. As the schene itself suggests that the

Pass Book Schene is available for sone categories of

exporters. In so far as the present case is
concerned, if the Neon is not manufacturer of the
exported goods, obviously it will not be entitled to

the benefit under the Pass Book Schene.

8. It transpires fromthe schene that upon
the export of goods by the Pass Book hol der,
calculation is to be nade on the basis of the

standard input / output norms, the inport content of
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the said exports and determ ne the basic custons duty
payable on such inports and then credit the said
anount in the Pass Book by the Designated Authority.
Upon inports being nade by the Pass Book hol der, the
credits may be wutilised to pay the basic and
additional custonms duties on the inported goods.
Wen the scheme talks of ‘manufacturer’ for the
benefi t under the Pass Book Schenme, what i's
contenplated is the actual manufacturer of goods and
not through the agency of sonebody el se. The
expression ‘manufacturer’ in the Pass Book Schene
cannot be said to cover a person who is not actually
manuf act urer of goods but gets the goods manufactured
t hrough soneone el se for whatever reason. It is true
that the Drugs and Cosnetics Act, 1940 and the Rul es
framed thereunder provides for Loan Licence to
manuf act ur e perm ssi bl e drugs but the Iicence
contenpl ates under the Drugs and Cosnetics Act and
the Rules franed thereunder shall not entitle the
licensee to the benefit of the Pass Book Schene
because such manufacturer is not actual manufacturer
- exporter contenpl ated under the Pass Book Schene.
The Loan Licence, thus, issued to the Neon by the
Li censing Authority under the Drugs and Cosnetics Act
and the Rules franed thereunder shall not nake Neon,

‘“manuf acturer - exporter’ under the Pass Book Schene.
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9. The expression ‘manufacturer - exporter

under the Schene does not include deened manufacturer
or |icensee manufacturer. For the benefit of the
Pass Book Schene, the exporter has to be manufacturer
hi msel f. Neon may be ‘manufacturer’ for the purposes
of Loan Licence under the Drugs and Cosnetics Act,
1940 and the Rules framed thereunder or wunder the
Central Excise Act and the Rules franed thereunder,
but in our considered opinion, Neon being not actual
manufacturer and only Loan Licensee - it cannot be
said to be ‘manufacturer - exporter’ for the purposes

of the Pass Book Schene.

10. I n the reply-affidavit filed by the
respondent No.2, stand has been taken that the
benefit of Pass Book is only available to the
manuf acturer - exporter or to an exporter holding the
status of export house / trading house / star trading
house / super star trading house only and not
otherwise. There is nerit in the stand set up by the
respondent No.2 that Neon is not the status- hol der
but appears to be nerchant exporter having got the
exported goods manufactured through other agency
namel y M s. Lesanto Laboratories under the Loan
Li cence, though permtted as per the provisions of
the Drugs and Cosnetics Act, 1940 and Rules franed

t her eunder .
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11. The I|earned counsel for the petitioner
relied upon the judgnent of the Gujarat High Court in
the case of Ms.Indica Laboratories V/s. Union of
India reported in 1990 (50) E.L.T. 210 in support of
his contention that the goods manufactured on Loan
Li cence under the control and supervision of Loan
Licensee is treated as ‘“manufacture’ and Loan
Licensee is treated as ‘nmanufacturer’. The issue
before the Gujarat Hi gh Court was, as to whether the
Loan Licensee governed by the Drugs and Cosnetics
Act, 1940 read with Drugs and Cosnetics Rules, 1945
if gets the goods manufactured under his control,
supervision and direction and out of the raw materi al
supplied by him is ‘manufacturer’ wthin the

meani ng of Section 2(f) of the Central Excise Act.
Dealing with the said issue, the Gujarat H gh Court
held that in the light of the construction of Section
2(f) of the Central Excise Act having been given by
the Suprene Court, the Loan Licensees are also
‘“manufacturer’ wthin the neaning of the term as
envi saged wunder the Central Excise Act and Rules.
The Gujarat H gh Court held that the Loan Licensees
were nmanufacturers in the context of Section 2(f) of
the Central Excise Act. W are afraid the anal ogy of
Section 2(f) of the Central Excise Act cannot be

applied for the purposes of expression ‘nmanufacturer’
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in the Pass Book Schene. The term ‘manufacturer -
exporter’ in Pass Book Schene has to be given natural
meani ng contenpl ated under the schene and that woul d
be the actual manufacturer of exported goods hol di ng
the status of export house / trading house / star

tradi ng house / super star tradi ng house.

12. We, thus, find no infirmty in the order

dated 12th May, 1999 passed by the Joint Director

Ceneral of Foreign Trade, Minbai

13. The wit petition has no nerit and is

dism ssed with no order as to costs.

(RM LODHA J.)

(J.P. DEVADHAR J.)
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