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PETI TI ONER
AVARNATH ASHRAM TRUST SCCI ETY AND ANR

Vs.
RESPONDENT:
THE GOVERNOR COF UTTAR PRADESH & CRS
DATE OF JUDGVENT: 03/ 12/ 1997
BENCH

G T. NANAVATI, G B. PATTANAI K

ACT:

HEADNOTE

JUDGVENT:
THE 3RD DAY OF DECEMBER, 1997

Present:

Hon’ blle M. Justice G T. Nanavati

Hon’ bl e M. Justice G B. Pattanaik
R F. Rohtagi, Sr.Adv., RB.Msra and E C. ~Agarwala, Advs.
with himfor the Respondents.

JUDGMENT
The foll owi ng Judgnent of the court was delivered:
W TH

WRIT PETITION @NO. 716 OF 1996
NANAVATI , J.

Leave granted.

Heard | earned counsel for both the sides.

The appellant is a society registered under the Society
Regi stration Act, 1860. It is running a public school at
Mathura in the name if Amar Nath Vidya Ashram The schoo
is duly recognised by the Central Board of Secondary
Education, New Delhi. It is challenging in this appeal the
judgrment and order passed by the High Court in Cvil Msc.
Wit Petition No. 16241 of 1992.

The appel | ant wants land adjacent to its schoo
buil ding for the purpose of a playground for its students.
The | and bel ongs to respondent No.5 So it tried to obtain it
fromrespondent No.5 by offering a price higher than its
market value but did not succeed. it, therefore, noved the
State Governnent to acquire that land for it. The
CGovernment agreed and issued Notification under section 4 of
the Land Acquisition Act on 1.8.1986 notifying its intention
to acquire that land for a public purpose nanely "playground
of students of Amar Nath Vidya Ashram (Public School),
Mat hura". Thereafter, inquiries under section 5-A and under
Rule 4 of the Land Acquisition (Conpany) Rules, 1963 were
made. The CGovernnent also entered into an agreement with
the appellant as required by section 40(1) of the Act on
11. 8. 1987. it then issued a Declaration under section on
4.9.1987 nentioning fact that the report made under sub-rule
(4) of Rule 4 of the Land Acquisition (Conpany) Rules, 1964
was considered by the GCovernment that the Land Acquisition
Committee constituted under Rule 3 of the said Rules was
consulted, that the agreement entered between the appell ant
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and the Governor was duly published that the Governor was
duly published that the Governor was satisfied that the | and
mentioned in the schedule is needed for construction of a
pl ayground for students of Amar Nath Vidya Ashram (Public
School ), Mathura by the Amar Nath Ashram Trust, Mathura.
This acquisition of land was challenged by the owner by a
wit petition filed in the Allahabad H gh Court. An interim
order was passed directing the parties to maintain status
guo as regards possession. During the pendency of the said
petition, on 1.5.1992, the Governnment denotified the |and
fromacquisition in exercise of its power under section 48
of the Land Acquisition Act. The appellant chall enged that
Notification by filing a wit petition in the H gh Court.
The petition filed by the appellant and the one filed by the
owner were heard together. The petition filed by the owner
was disnissed as infructuous  and the petition filed by the
appel l ant was dismissed on the ground that the decision of
the Sate Government to withdraw fromthe acquisition for the
reason that the acquisition having been proclained as one
for a public purpose a par of cost of acquisition was
required to be borne by the state and as no such provision
was made, it was not likely to be sustained if chall enged,
cannot be said to be contrary or illegal

M. R F. Nariman, senior advocate, appearing for the
appel l ants, submitted that when acquisition is under part
VIl, i.e, when |loan is acquired for a conpany and when al
the formalities have been conpleted including execution of
an agreement fro paynment of cost ~of the acquisition and
Section 6 notification has al so been issued, it sis not open
to the Government to wthdraw from such acquisition w thout
the consent of the company for which the I|and ‘has been
acqui r ed. He submitted that the power vested in the
CGovernment to w thdraw from acquisition is not absolute and
is fettered by inplicit restrictions” and hence it is
justiciable. He further subnmitted that in this case the
State Governnent decided to w thdraw from the acquisition
under a msconception of law that as the acquisition at the
stage of section 4 notification was proclained to be for a
public purpose, at least a part of the cost of ‘acquisition
was required to be borne by the State or was required to be
paid out of the public funds or public revenue; and,
therefore, the decision taken by it was vitiated and ought
to have been quashed by the H gh Court. On the other hand,
the | earned counsel appearing for the State of Uttar Pradesh
submitted that the State is under no obligationto give any
reason for w thdrawing from the acquisition and when it is
shown that the power was exercised bona fide it i's not open
to the Court to invalidate such an action evenif the reason
given by the State is found to be erroneous. he subnmitted
that section 48 contains no words of linmtation as regards
the exercise of power and the only linmitation put-upon the
power of the State Government is that it can excise that
power till possession of the |and sought to be acquired is
taken and not thereafter. he also submitted that if as a
result of withdrawal from acquisition any danage is suffered
by any party then be can be paid damages for the | oss caused
to him and that there is one nore reason why the decision
of Gover nnent to withdraw from acquisition cannot be
interfered with by the court of |aw

It is now well established that if the cost of
acquisition is borne either wholly or partly by the
Covernment, the acquisition can be said to be for a public
purpose within the nmeaning of the Act. But if the cost is
entirely borne by the conpany then it is an acquisition for
a conpany under part VIl pf the Act. It was so held by this
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Court in Pandit Jhandu Lal vs. The State of Punjab (1961
(2) SCR 459). This decision was relied upon by the |earned
counsel for the State to support his contentions but it is
difficult to appreciate how it supports him it is held in
that case it is not correct to say that no acquisition for a
conpany for a public purpose can be made except under part
VIl of the Act. In that case a part of the cost was to be
borne by the Governnent and, therefore, it was held that it
was not necessary to conply with the provisions of part VII
of the Act. Adnmittedly, in the present case the entire cost
of acquisition is to be borne by the appellant society and,
therefore, it is an acquisitions for a conpany and not for a
publ i c purpose. That is also born out by the notification
i ssued under section 6 of the Act which stated "that the
 and mentioned in the ~schedule below is needed for the
construction of play-ground for students of Amar Nath Vi dya
Ashram (public school), Mathura in district Mathura by the
Amar Nath . Ashram Trust, Mathura"™ Therefore, sinply because
in the notificationissued under section 4 of the Act it was
stated that the land was needed for a public purpose,
nanely, for _a play-ground  for students of Amar Nath Vidya
Ashram (public school), Mithura, it cannot be said that the
acquisition is for a  public purpose and not under Chapter
VIl for the appellant-society in view of subsequent events
and the declaration nmade under Section 6. The | earned
counsel for the State also relied uponthe decision of this
Court in Srinivasa Cooperative House Building Society Ltd.
Vs. Madam Gurunurthy Sastry (1994 (4) SCC 675), wherein this
court has held that though thereis "no provision in the Act
to say that when a land is required for a conpany, it my
al so be for a public purpose.  However, the even acquisition
for a conpany, unless utilisation of the |land so acquisition
for a conpany, unless utilisation of the |land so acquired is
integrally connected with public use, resort to the
conpul sory acqui sition under Chapter VIl cannot be had". it
was submitted on the basis of this observation that even in
case of an acquisition for a conpany an el enent of public
purpose has to be there and if for that reason it was
believed by the Governnent that it was necessary for it to
make substantial contribution from public revenue so as to
avoid the charge of colorable exercise of powers, the
decision of the Governnment to w thdraw fromthe acquisition
cannot be said to be arbitrary or illegal. The aforesaid
observation was nmade by this Court in the context  of
requi renent of Section 40 of the Act and  they cannot be
construed to mean that no land cannot be acquired by the
State Governnent without making substantial contribution
towards the cost of acquisition. W cannot read sonething
nore in the said observation than what they were intended to
convey. The provisions of part WVII and particularly the
provi sions regarding paynment of the entire costs f the
acqui sition woul d otherwi se becorme redundant.

As the acquisition in this case was for the appellant-
soci ety which is running a school, it was an acquisition for
a conpany and as disclosed by the agreenent the entire cost
of the acquisition was to be borne by the appellant-society.
The decl arati on made under section 6 clearly referred to the
inquiry rmade under rule 4 of the Land Acquisition
(Conpani es) Rules, 1963 and the agreenent entered into
between the appellant-society and the state. Moreover, it
was not pleaded by the State before the High Court that the
acquisition in this case was for a public purpose and not
under Chapter VIl of the Act. Therefore, it is really not
open to the counsel for the State to raise a contention
which is contrary to the case, pleaded before the High
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Court, it was stated on behalf of the State that the
acquisition was for a registered society and as such it was
covered within the meani ng of Conpany as defined by section
3(BE)(ii) of the Land Acquisition Act and that the purpose of
acqui sition was covered under section 40(1)(b) of the Act
because acquisition for play-ground of students of a schoo
is a purpose which is likely to prove useful to the public.
On the question of giving reasons the |earned counse
of the State heavily relied upon the decision of this Court
in Special Land Acquisition Oficer, Bombay vs. CGodrej and
Boyce (1988 (1) SCR 590). |In that case this Court exan ned
the nature and extent of the power of the Governnent to
withdraw from acquisition after issuance of notification
under section 4 of the Act. In that case the Sate
Gover nnent had passed an order under section 48 of the
act wthdrawing the |ands of Godrej and Boyce from
acqui sition. The owner the thereupon challenged the
wi t hdrawal, orderas nala fide and prayed for quashing of the
sane. The wit petition was allowed by a single Judge of
the Hgh ' Court and his decision was affirmed by a Division
Bench. In an appeal filed by the state this Court held that
under the schene of the Act neither the notification under
section 4 not the declaration under section 6, not the
noti ce under section 9 is sufficient to divest the origina
owner of, or other person interested in, the land of his
rights therein. Section 16 nakes it cl ear beyond doubt that
the title of the land vests in the  Governnent only when
possession is taken by the Governnment and till that point of
time, the land continues to bewth the original owner and
he is also free to deal with the land just as he likes. So
| ong as the possession is not taken over, the nere fact of a
notification issued under section 4 or a declaration under
section 6, does not divest the owner of his rights in the
land just as he |ikes. So long - as the possession is not
taken over, the mere fact of —a notification issued under
section 4 or a declaration under section 6, does not divest
the owner of his rights in the land to take care of its and
conger on the State Governnent  any right whatsoever to
interfere with the ownership of the Iand or safeguard the
interests of the owner. Section 48 gives liberty "to the
State Covernment to withdraw fromthe acquisition at any
stage before the possession of the land is taken by it.” By
such withdrawal, no irreparable prejudice is causedto the
owner of the land and, if at all the owner has suffered any
danage in consequence of the acquisition  proceedings or
incurred costs in relation thereto, he will be conpensated
therefore under section 48(2) of the Act. This Court
further observed that the State can be permtted to exercise
its power to withdraw unilaterally. It further observed that
having regard to the schene of the Act it is difficult to
see why the state Governnment should at all be conpelled to
gi ve any cogent reasons for its decision not to go ahead
with the acquisition of any land. it is well settled in the
field of specific performance of contracts that no person
will be conpelled to acquire any |l and, as breach of contract
can al ways be conpensated for by danages. That is also the
principle of section 48(2) of the Act. In that case the
Court found that the wi thdrawal was bona fide and was
justified in view of the facts and circunmstances of the
case. That was a case where the decision of the Governnent
to withdraw from acquisition was chall enged by the owner of
the land on the ground that the withdrawal was nmala fide and
it was bad because no show cause notice was served to the
conpany before the withdrawal order was passed. It was in
that context that this Court nmde the above quoted
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observations. That was not a case where proceedi ngs were
initiated to acquire land for a conpany under part VII of
the Act. Therefore, it is not an authority |aying down the

proposition that in all cases where power is exercised under
section 48 of the Act it is open to the State Governnent to
act unilaterally and that it can withdraw from acquisition
wi t hout giving any reason or for any reason what soever.

In an acquisition under part VIl of the Act, position
of the conpany or the body for which the land is acquired is
quire different fromthat of the owner of the land. As a
result of wthdrawal fromthe acquisition whereas the owner
of land is ordinarily not likely to suffer any prejudice or
i rreparabl e | oss, the conpany for whose benefit the | and was
to be acquire, may suffer substantial |oss.

However, it is not necessary to go into this |arger
guesti on whether in such a case the state Government can
wit hdraw from acquisiti on without the consent of the conpany
as the ~justificationgiven by the Governnent is otherw se
not sustai'nable. As stated earlier the reason given by the
CGovernment for w thdrawing from the acquisition is that as
no part of the cost of _acquisition was to be born by the
Government the acquisition could not have been sustained as
for a public purpose. Wehave al ready pointed out that in
this case the acquisition was not for a public purpose but
it was an acquisition for a conmpany under Chapter VII of the
Act . In respect of an acquisition for a conmpany under
Chapter VII of the Act |aw does not require that the State
shoul d al so bear sone cost of the acquisition to make it an

acquisition for public use. Thus the decision of the
CGovernment to wthdraw from acquisition was based upon
m sconception of the correct |legal position. Such a

decision has to be regarded as arbitrary and not bona fide.
Particularly in a case where as a result of a decision taken
by the Government other party is likely to be prejudicially
affected, the CGovernment has to exercise its power bona fide
and not arbitrarily. Even though section 48 of the Act
confers upon the state wide discretion it does not permt it
to act in an arbitrary manner ‘Though the State cannot be
conpelled to acquire land conpulsorily for a conmpany its
decision to wthdraw from acquisition can be chal lenged on
the ground that power has been exercised nala fide or in an
arbitrary manner. Ther ef or e, we cannot accept the
subm ssion of the |learned counsel for the State that the
discretion of the State Government in this behalf is
absol ute and not justiciable at all

We, therefore, allow this appeal and quash the i npugned
order dated 16.4.1996. However, we nmke it clear that it

will be opento the State Governnment to reconsider this
guestion of withdrawal from acquisition and take an
appropriate decision in accordance with law. In view of the

facts and circunmstances of the case, there shall be no order
as to costs.

Wit Petition C No. 716 of 1996

As we are allowing the appeal the | earned counsel for
the petitioner does not press the wit petition at this
stage and reserves his right to challenge the validity of
section 48 if such an occasion arises in future. The wit
petition is, therefore, dism ssed as not pressed.




