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ACT:

Punjab Courts Act, 1918/ H gh Court Rules and Orders Vol .
I Chapter XVIIIl A: Section 35(3)/Rules 11, IV & VI--Prono-
tion to the post of Upper Division Cerk---Rule of
rotation--Wether applicable to the establishnment of Judge,
Smal | Causes Court.

HEADNOTE:

One post of Upper Division Uerk/English Cerk fel
vacant in the Small Causes Court. Appellant nade his. claim
to the post on the footing that he was a graduate and on the
basis of Rule of Rotation enbodied in Rule VI of the Hi gh
Court Rules and Orders, Volune 1, Respondent No. 1 nade his
claim on the basis of seniority. The Judge, Small Causes
Court took the viewthat the appellant was entitled to
promotion in preference to Respondent No. 1 because of the
rule of rotation. On an Administrative Appeal, the District
JUDGVENT:
applicable to the establishnent of Judge, Small Causes
Court, and appointed Respondent No. 1 as Upper Division
Clerk. The Appellant preferred a departnental appeal which
was heard by a Single Judge on the Administrative side of
the Hgh Court. He took the viewthat the promption in
guestion could be made by the District & SessionsJudge, and
shoul d be in accordance with the rule of rotation.

Respondent No. 1 chall enged the said decision by way of
a Wit Petition. The High Court allowed the Wit Petition
and held that not only initial appointnents but “also ap-
poi ntnents by pronotion were to be nmade by the Judge, | Smal
Causes Court and not by the District & Sessions Judge, and
that the rule of rotation was not applicable.

Against the H gh Court’s decision, the appellant has
preferred this appeal contending that the promtion in
guestion could only be nade by the District & Sessions Judge
and that the rule of rotation was applicable even to the
appoi nt nent by pronoti on.

Di sm ssing the appeal, this Court,

HELD: 1. Whenever a specific nmention is nmade regarding a
134

particular officer of an establishment in a rule, that
particular rule would nornmally apply to that establishment
al one and the powers conferred by that rule would be con-
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ferred on the officer nmentioned in the rule. Rule VI(1) of
the High Court Rul es speaks of appointnents to the higher
grades of the ministerial establishments and states that
these appointnments should ordinarily be made by seniority
from |ower grades provided that the officer to be pronoted
possesses the qualifications prescribed. The first proviso
to that rule goes on to say that the pernmanent vacancies in
the original grade of Rs.75-5-125 shall be filled in by the
District & Sessions Court by rotation as set out in the said
sub-rule (1) of Rule VI. The 1st part of Rule VI deals wth
appoi ntnents by pronotion to the higher grade of nministeria
establishment. Generally it must be held applicable to the
establishment of the District & Sessions Court as well as
that of the Judge, Snall Causes Court. This part, however,
does not deal specifically with the question as to who is
the officer conpetent to pronote. In view of this, the
provi so can only be construed as |aying down that, where the
power of appoi ntnment by pronotion is vested in the District
& Sessions Judge, in nmaking appointnments by promption to
fill in 'the permanent vacancies in the said original grade
of Rs.75-5-125; rule of rotation set out in the first provi-
so to clause (1) of Rule VI should ordinarily be followed.
It is not disputed that there is a separate Cadre for the
Court of Small Causes. Rule 1V(3) shows that the first
appointnent of the mnisterial officers in the Court of
Smal | Causes is to be made by the Judge of the Small Causes
Court. [139F-H 140A-C]

2. A reading of sub-section (1) of the Punjab Courts
Act, 1918 the H gh Court Rules, and Notification issued
makes it clear that appointnents by promption to the posts
in the entire mnisterial cadre other than those in the
process serving and nental establishments inthe Court of
Smal | Causes have to be nade by the Judge, Court of Snal
Causes and the first proviso to Rule VI(1) prescribing the
rule of rotation has no application to such appointnents.
Moreover, it would be unreasonable to apply the principle of
rotation to the Court of Small Causes where there /is only
one U.D.C. The principle of rotation can be nade applicable
to the District & Sessions Court because there are a nunber
of posts of Upper Division Cerks. It would beirrational to
apply that principle of rotation to the Court ~of Smal

Causes in which there is only one Upper Di vi-si on
Clerk/English derk. [140D E]
3. In the seniority list of the establishnent” of the

Judge of Small Causes Court, Del hi, the name of = Respondent
No. 1 appears at Serial No. 9 whereas that of the appell ant
appears at Serial No. 19. Both of hemsatisfy the test of
integrity. The only claimthe appellant can have

135

is on the principle of rotation as he is a graduate.” As that
principle does apply to an appoi ntnment by pronotion to the
post in question, the claimof the appellant cannot be
uphel d. [140F-Q

&

CIVIL APPELLATE JURI SDICTION: Civil Appeal No. 592 of
1982.

From t he Judgnent and Order dated 7.8.198 1 of the Del hi
High Court in Cvil Wit Petition No. 1003 of 1974.
Prithvi Raj and T.C. Sharma for the Appellant.
Dr. Arun Kumar and V.B. Saharya for the Respondents.
The Judgnent of the Court was delivered by

KANIA, J. On the retirenent of one Jagan Nath Kohli, who
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was holding the post of Clerk of Court (Upper Division
Clerk) in the grade of Rs. 130-300 (old Scale Rs.75-5-125),
one post of Upper Division Cerk (UD.C)/English derk fel
vacant in the office of the Judge, Small Causes Court,
Del hi. Five officials of that court, namely, the appellant
and respondents nos. 1, 5, 6 & 7 asserted their claimto the
said post. The appellant, Chander Bhan, made his claim on
the footing that he was a graduate and on the basis of the
rule of rotation as enbodied in Rule VI in Chapter XVIII-A
of the High Court Rules and Orders, Volune-lI referred to
nore particularly hereinafter. Respondent no. 1, Hotila
Gupta, clainmed the said post on the basis of his seniority.
We are not concerned with the clainms of the other claimnts
because the contest before us is between the clainms of the
appel l ant and respondent no. 1. The Judge, Small Causes
Court in his order dated August 10, 1971, took the view that
the appellant who is a graduate and has got 2-1/2 vyears
of fice ~experience as Lower Division Cerk (L.D.C.), was an
honest 'and ef ficient worker and was entitled to pronotion in
preference to respondent no. 1 because of the rule of rota-
tion. The aggrieved parties filed an Adninistrative Appea
before the District & Sessions Judge, Del hi who passed his
order dated July 17, 1973 and held that the rule of rotation
did not apply to the establishnent of  the Judge, Snal
Causes Court. He held that respondent no. 1 being the senior
nost official as Lower Division Clerk was entitled to the
post of Upper Division Cerk and ~accordingly appointed
respondent no. 1 as Upper Division Clerk against the said
vacancy. Being aggrieved, the appellant filed a departnenta
appeal against the said order to the H gh Court  of Delh
whi ch was heard by a | earned

136

Judge on the Adnministrative Side of that Court who, by his
order dated August 7. 1974. accepted the appeal @of the
appel l ant and set aside the appointnent of respondent no. 1.
He took the view that promotion in the office of the Judge,
Smal | Causes Court, Delhi could only be made by the District
and Sessions Judge, Del hi and that the vacancy should be
filled in accordance with rule VI of the Rules franed by the
erstwhile Punjab H gh Court, under section 35(3) of the
punjab Courts Act, 1918, for subordinate services attached
to Civil Courts other than the H gh Court (hereinafter
referred to as "the said rules’).

Respondent no. 1, Hotilal Gupta challenged the correct-
ness of the view taken by the | earned Judge on the Adm nis-
trative side by filing a wit petition being CW No. 1003
of 1974 in the Delhi Hi gh Court. By an order ~dated 7th
August, 198 1, the Division Bench of the Delhi. (| H gh Court
allowed the said wit petition, quashed the order dated 7th
August, 1974, passed by the |earned Single Judge and upheld
the order of the District and Sessions Judge, Del hi-appoi nt-
ing respondent no. 1 to the said post. The Division Bench
took the viewthat not only the initial appointnents but
also the appointnments by pronotion to the post of Upper
Division Cerk in the office of the Judge, Small Causes
Court were to be made by the Judge, Snall Causes Court and
not by the District and Sessions Judge, and held that the
rule of rotation on the basis of which the appellant had
been appointed to the said post by the order of the Single
Judge on the Administrative Side was not applicable to the
said appointnment. It is submtted by |earned counsel for the
appel l ant that the Division Bench of the High Court was in
error in coming to the said conclusion. It was submitted by
hi mthat although the first appointment to the post of Upper
Division Cerk in the office of the Judge, Small Causes
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Court, Delhi is to be made by a Judge of Small Causes Court,
pronmotion to that post could only be made by the District &
Sessions Judge and the rule of rotation contained in the
first proviso to Rule VI of the said Rules was applicable to
the appoi nt nent by pronotion.

order to consider the nerit of the subm ssion of
| earned counsel for the appellant, it is necessary to bear
in mnd the rel evant provisions of |aw

The relevant portion of section 35 of the Punjab Courts
Act. 191S reads as foll ows:

"(1) The mnisterial officers of the District Courts and

137

Courts of Snmall Causes shall be appointed and may be sus-
pended or renoved by the Judges of-those Courts respective-
ly.

(2)  XXXXXXXXXXXXXXXXKXXXXXXXKXXXXXXXXXXXXXXXXXXXXXXXX

(3) Every appoi ntnent under this section shall be subject to
such rul'es as the Hi gh Court may prescribed in this behalf,
and in dealing with any matter under this section, a Judge
of a Court of Snall Causes shall act subject to the contro
of the District Court."

The rules for subordinate services attached to G vi
Courts other than the H gh Court were framed by the erst-
whil e Punjab H gh Court under section 35(4) of the Punjab
Courts Act. A perusal of Rule Il of the said Rules dealing
with classification, shows inter alia that derks of Court
to Senior Subordinate Judges and Judges of Courts of Snal
Causes and English and Vernacul ar Clerks forma joint cadre.
Subrule (b) of Rule Il of the said Rules inter alia provides
that there shall be a separate cadre for each Revenue Dis-
trict and a separate cadre for each Court of Small Causes.
Rule I'll deals with qualifications and sub-rul'e (2) of that
Rule provides that no person shall be appointed to, or
accepted as a candidate for, any clerical ministerial | post,
unl ess he has passed the Matricul ati on Exam nation ' of the
Punj ab University or an equival ent exam nation. The materia
part of Rule "IV runs as foll ows:

"I'V. First appointnents.
Fi rst appoi nt ment shall be made as foll ows:
(1) By the District Judge: -

(a) Mnisterial officers in his own court and in all courts
controlled by the District Court other than Courts of Snal
Causes; .

(b) x X X

(2) x X X

(3) By the Judge of a Court of Snall Causes:- Mnisteria
Oficers and menials in his owm Court."
138

Rule V deals with appointnent and sub-rule (1) ~of that
Rul e thereof runs as foll ows:

"(1) Appointment to ministerial posts shall | ordi-
narily be made either by open conpetition or by selection
froma list of qualified candi dates or apprentices accept-
ed by the District Judge. Judge of a Small Causes Court,. or
Sub-Judge to whom powers of appoi ntment have been del egat -
ed, as the case may be. Any departure fromeither of these
nmet hods should be reported to the High Court for confirnma-
tion."

Rule VI. which is of central inportance in this appeal runs
as follows:

"VI. Pronotion--(1) Appointnents to the higher
gr ades of the mnisterial establishment should ordinarily
be made by seniority fromlower grades, provided that the
official who would thus receive pronotion possesses the
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prescri bed educational qualifications and is otherwise fit
to perform the duties to which he will be promoted, for
whi ch purpose tests nmay be inposed. This rule does not apply
to such posts as that of stenographer, for which specia
qualifications are needed; but preference should be given to
of ficers with such qualifications who are already working
in the | ower grades:
Provided that pernmanent vacancies in t he

75-5-125 grade shall be filled by the District and Sessions
Judges in the follow ng rotation

(i) By selection on nerit out of graduates who
have at |east two years’ experience in the wrk of the
office, if there is no suitable graduate who fulfils this
condition an 'outsider’ graduate may be appointed, but he
must be one who nornally resides within the jurisdiction of
the District and Sessions-Judge.
(ii) & (iii) By normal pronotion in-the office, i.e. the
appoi ntnent of the next senior man whet her graduate or non-
graduat e subject to his fitness:
Provi ded further that the rotation nmay be nodified in
139

very exceptional cases when the direct appointnent of
a graduate would nmean the ousting of a man- who had been
officiating quasi-permanently in the post concerned for
an appreciable period. Wiat is an appreciable period will
depend on the circunstances of each case. After such a
nodi fi cation. the rotation should be restored as soon as
possi bl e.

(2) I'n making pronotions preference may invariably be
shown to officials who are known to be strictly honest. No
pronoti on should be given and no recomendation for
pronotion made in the case of an official ~who does not
possess and naintain a reputation for strict integrity. Effi
ci ency without honesty is not to be regarded as constitut-
ing aclaimto pronotion.

A Notification dated Cctober 28, 1953 was issued in
exercise of the powers conferred by the proviso to’ Article
309 of the Constitution and in supersession of the Notifica-
tion issued earlier on February 17, 1941. The said Notifica-
tion sets out that subject to such general rules as may be
made by the Hon’ bl e Judges of the Punjab Hi gh Court in that
behal f appointnments to the posts on the establishnent of the
Cvil Courts at Del hi specified in Colum (1) of the ~Sched-
ule thereto shall be nade by the Authority specified in the
corresponding entry in Columm (2) of the said Schedule. A
perusal of the Schedul e shows that appointnents to the posts
on establishments other than process serving .and nenia
establishments in the Small Causes Court at Delhi are’ to be
made by the Judge, Small Causes Court, Del hi.

It has been pointed out in the inpugned judgnent that the
establishment of the District and Sessions Court and that of
the Court of the Small Causes constitute separate cadres.
This is not disputed before us. Hence, whenever a specific
mention is made regarding a particular officer of an estab-
lishment in a rule, that particular rule would normally
apply to that establishment al one and the powers conferred
by that rule would be conferred on the officer nentioned in
the rule. Rule VI(1) speaks of appointnents to the higher
grades of the ministerial establishments and states that
these appointnments should ordinarily be made by seniority
fromlower grades provided that the official to be pronoted
possess the qualifications prescribed. The first proviso to
that rule goes on to say that the pernanent vacancies in the
original grade of Rs.75-5-125 shall be filled in by the
District and Sessions Court by rotation as set out in the
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said sub-rule (1) of Rule VI. The first part of Rule VI
deal s with appointnments by pronotion to the higher grade of
m nisterial establishnment. Generally it nust be
140
held applicable to the establishnent of the District and
Sessions Court as well as that of the Judge of the Snal
Causes Court. This rule, however, does not deal specifically
with the question as to who is the officer conpetent to
promote. In view of this, the proviso can only be construed
as laying down that, where the power of appointnment by
promotion is vested in the District and Sessions Judge, in
maki ng appoi ntnents by pronmotion to fill in.the permanent
vacancies in the said original grade of Rs.75-5-124, rule of
rotation set out in the first proviso to clause (1) of Rule
VI should ordinarily be followed. It is not disputed that
there is a separate Cadre for the Court of Small Causes.
Rule 1V(3) shows that the first-appointnent of the niniste-
rial officers in the Court of Small Cause is to be nade by
the Judge of the Small Causes Court. The notification dated
Cctober . 28, 1953 referred to earlier provides that the
appoi ntnents to the posts on establishnent other than proc-
ess serving and nenial in the Court of Snall Causes are to
be made by the Judge, SnalLl Causes Court, Del hi.
A reading of sub-section (1) of the Punjab Courts

Act and the rules /and Notification discussed earlier makes
it clear that appoi ntments by pronotionto the posts in the
entire mnisterial cadre other than in the process serving
and meni al establishnments in the Court of Small Causes have
to be made by the Judge, Court of Small Causes and the first
proviso to Rule VI(1) prescribing the rule of rotation has
no application to such appointnents. Mbreover, it would be
unreasonabl e to apply the principle of rotation to the Court
of Small Causes where there is only one U. D/ C. The principle
of rotation can be nade applicable to the District @& Ses-
sions Court because there are a nunber of posts of Upper
Division Clerks. It would be irrational to apply that prin-
ciple of rotation to the Court of Small Causes in which
there is only one Upper Division Cerk/English derk

In the seniority list of the establishment of the Judge
of Small Causes Court, Delhi, the name of respondent no. 1
appears at Serial No. 9 whereas that of the appellant ap-
pears at Serial No. 19. Both of them satisfy the test  of
integrity. The only claimthe appellant can have is on the
principle of rotation as he is a graduate. As that principle
does not apply to an appointnent by pronpbtion to the post in
guestion, the claimof the appellant cannot be upheld. As we
have already observed, none of the other respondents have
pressed their clains in the H gh Court or here.

In the result, the appeal fails and is  dismssed.
Looking to the facts and circunstances of the case- /'there
will be no order as to costs.

G N Appeal  di s-
m ssed,
141




