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REPORTABLE
IN THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON
CRI M NAL APPEAL NO. 860 OF 2008

[Arising out of SLP (Crl.) No. 6812 of 2007]

Ms. Seema Silk & Sarees & Anr. ... Appell ants
Ver sus
Directorate of Enforcenent & Os. ... Respondent s
JUDGVENT

S.B. SINHA, J :

1. Leave granted.

2. Constitutionality of Sub-sections (2) and (3) of Section 18 of the
Forei gn Exchange Regul ati on Act, 1973 (for short "the Act") is in
guestion in this appeal which arises out of a judgnent and order dated
30. 07. 2007 passed by the Hi gh Court of Judicature at Bonbay in

Crimnal Wit Petition No. 336 of 2007.
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3. Appellant No. 1 herein is a partnership firmand Appellant No. 2 is
its partner. Appellant No. 1 used to export garnents and textiles to
various countries. It allegedly could not repatriate the value of goods
fromthe export proceeds. According to the appellants, whereas export to
devel oped econonmies |ike US, UK Europe and Japan, on credit basis,

does not undergo severe conpetition and very mininmal profit margin can

be mai ntained, export to the | ess devel oped countries or the countries

wi th poor legal systemearn greater profit margin.

4. Appel | ants’ business allegedly came to a standstill because of its
inability to repatriate export proceeds to the tune of 16.5 crores froma

f ew overseas buyers. A notice was issued by the Enforcenent
Directorate under Sections 18(2) and 18(3) of the Act alleging that in
view of their failure to repatriate the entire sale proceeds of the exports
whi ch the appellants have made during 1997-98, the said provision is

attracted

They, in the cause shown, allegedly furnished details of
repatriation they could bring about as also the steps taken by themin that
behal f. They applied for extension of tinme through the authorized deal er

viz., the Canara Bank. However, with the passage of time, the Branch
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Manager of the Bank did not grant any extension of time for repatriation
of the export proceeds. A suit was also filed by the Canara Bank before

the Debt Recovery Tribunal, Minbai.

5. The Enforcenent Director, in the aforenentioned proceedi ngs,

i nposed a penalty of Rupees One Crore on the firmand Rs.25 | akhs each
on the partners. An appeal preferred by the appellants before the
Appel I ate Tri bunal was al |l owed hol ding that the appell ants have taken
all reasonabl e steps for repatriation. A further appeal was taken by the
Enf orcenment Directorate before the H gh Court which was marked as FA
Nos. 8 and 9 of 2005. However, the Hi gh Court although entertained the

appeal, did not pass any order of stay.

6. A crimnal case was alsoinitiated. Cognizance thereon was taken

and the appellants were summoned by an order dated 19.06.2004 by the

Chi ef Metropolitan Magi strate, Esplanade Court, Minbai. Appellants
thereafter filed a crimnal application bearing No. 6901 of 2005 for
guashi ng of the crimnal proceedings pending agai nst them The said
application was di sposed of by an order dated 26.07.2006 observing that

as the appellants had already filed application for discharge, the | earned

Magi strate nmay pass appropriate order thereupon
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By an order dated 10.10.2006, the said application for discharge
was dismissed. It was inter alia contended by the appellants in the said
di scharge application that the order of Tribunal being civil in nature, the
same was binding on the crimnal court and, thus, the prosecution agai nst
them under Section 56 of the Act for was not maintainable. The order
taki ng cogni zance havi ng been passed on 27.05.2002, the same was

contended to be bad in | aw.

7. Appel l ants preferred wit petition thereagai nst questioning the
constitutionality of Sections 18(2) and 18(3) of the Act as al so
constitutional validity of the Constitution 39th Amendnent Act. By
reason of the inpugned judgnment, the said wit petition has been

di sm ssed

8. M. Mathews J. Nedunpara, |earned counsel appearing on behal f
of the appellants, would submt that Sections 18(2) and 18(3) of the Act
pl aci ng the burden of proof upon the accused nust be held to be a | aw

havi ng draconi an character and, thus, is unconstitutional
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It was submitted that by reason of the said provision
di scrimnation has been nmade between a donestic trader and an exporter

and, thus, the sane is violative of Article 14 of the Constitution of India.

It was urged that validity of the said provision nmust be judged on
the touchstone of commercial considerations inasnuch as whet her an
exporter may not be able to repatriate the export proceeds particularly
when such exports are nmade to the devel opi ng countries. The | earned
counsel ~woul'd contend that all traders in terns of the provisions of the
I ncome Tax Act, 1961 nake a provision for bad debt. Wen a trader
suffers loss, it is permssible to nake a provision for witing off such bad
debts. It was furthernore urged that interns of the provisions of the
I ncome Tax Act, the accounts are required to be audited by a Chartered
Account ant and, thus, the inpugned | aw being contrary to the accounting
practice should not be sustained. Such repatriation of exports proceeds,
thus, being uncertain, it was urged, the inpugned provisions as also the

Constitution 39th Arendment Act cannot be sust ai ned.

9. M. G E. Vahanvati, |earned Solicitor General appearing on behal f
of the respondents, on the other hand, would submt that a domestic

trader and an exporter belong to different classes and such classification
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being valid, the inpugned provisions are not ultra vires Article 14 of the

Constitution of India.

It was pointed out that having regard to the nature of business and
the risk involved in the export of conmmpdities, the appellant could
approach the Reserve Bank of India for grant of exenption and in that

view of the matter it does not cause even any hardship to any individual

10. Sections 18(2) and 18(3) of the Act reads as under

"18. Payment for exported goods:

(1) * k%

(2) Where any export of goods, to which a
notification under clause (a) of sub-section (1)
appl i es,has been made, no person shall, except
with the pernmission of the Reserve Bank, do or
refrain from doing anything, or take or refrain
fromtaking any action, which has the effect of
securing -

(A) in a case falling under sub-clause (i) or sub-
clause (ii) of clause (a) of sub-section (1),-

(a) that paynent for the goods -

i is made otherwi se than in the prescribed
manner, or




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of

13

11.

Constitution of

7

i s del ayed beyond the period prescribed
under cl ause (a) of sub-section (1), or

(b) that the proceeds of sale of the goods
exported do not represent the full export value
of the goods subject to such deductions, if any,
as may be all owed by the Reserve Bank; and

(B) in a case falling under sub-clause (ii) of

cl ause (a) of sub-section (1), also that the sale
of the goods is delayed to an extent which is
unreasonabl e having regard to the ordinary

course of trade: Provided that no proceedings in
respect of any contravention of the provisions

of this sub-section shall be instituted unless the
prescri bed peri od has expired and paynent for

the goods representing the full export val ue has
not been made in the prescribed manner within

the prescri bed period.

(3) Were in relationto any goods to which a
noti fi cati on under clause (a) of sub-section (1)
applies the prescribed period has expired and
payment -t herefor -has not been nade as

aforesaid, it shall be presuned, unless the
contrary is proved by the person who has sold

or is entitled to sell the goods or to procure the
sal e thereof, that such person has not taken al
reasonabl e stepsto receive or recover the
payment for the goods as aforesaid and he shal
accordingly be presuned to have contravened

the provisions of sub-section (2)."

Admittedly, the Act finds place in the N nth Schedul e of the

India. In terns of Article 31B of the Constitution of
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India inter alia none of the Acts specified in the Nnth Schedule is ultra
vires even if it is inconsistent with or takes away or abridges any of the

rights conferred by any provisions of Part IIl of the Constitution of India.

12. Appel | ants have questioned the validity of the Act only on the

ground of infringement of Article 14 of the Constitution of |India. Apart
fromthe fact that the Act is protected under Article 31B of the
Constitution of 1ndiahaving been placed in the Ninth Schedul e thereof,

even otherwise, we do not find any reason to arrive at a concl usion that

the Act is ultra vires Article 14 of the Constitution of India. A
di scrimnation on the ground of valid classification which answers the

test of intelligible differentia does not attract the wath of Article 14 of
the Constitution of India. Hardship, by itself, may not be a ground for

hol di ng the said provision to be unconstitutional

In Al oy Kumar Banerjee v. Union of India [(1984) 3 SCC 127],

this Court held:

"50. Differentiation. is not always
discrimnatory. If there is a rational nexus on
the basis of which differentiation has been
made wi th the object sought to be achieved by
particul ar provision, then such differentiation is
not discrimnatory and does not violate the
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principles of Article 14 of the Constitution
This principle is too well-settled nowto be
reiterated by reference to cases. There is
intelligible basis for differentiation. Wether
the same result or better result could have been
achi eved and better basis of differentiation
evolved is within the domain of |egislature and
must be left to the wi sdom of the |egislature.
Had it been held that the schenme of 1980 was
within the authority given by the Act, we would
have rejected the challenge to the Act and the
schene under Article 14 of the Constitution."

13. No ‘case has been made out that the Act is confiscatory in nature.

No foundation fact has al so been brought on record.

Appel | ants have not annexed even a copy of the wit petition. The
| ear ned counsel has not been able to satisfy us that there existed any

factual foundation in support of “his argunent.

In Sout hern Petrochemnical Industries Co. Ltd. v. Electricity
I nspector & ETIO [(2007) 5 SCC 447], this Court hel d:

"69. The issue that the 2003 Act is in‘violation
of the equality clause contained in Article 14 of
the Constitution of India was not rai sed before
the High Court. Only in one of the civi

appeal s, prayer was nade for urging additiona
ground and the sane havi ng been directed,
addi ti onal ground has been taken to urge the
sai d question. A ground taken, however, nust
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be based on a factual foundation. For attracting
Article 14, necessary facts were required to be
pl eaded. The foundational facts as to how
Section 14 of the 2003 Act would be
discrimnatory in nature have not been stated at
all. The CGovernnent of Tani|l Nadu has al so

not been given any opportunity to neet the said
contenti on.

70. It is nowtrite that such factual foundation
unl ess is apparent fromthe statute, itself,
cannot be permitted to be raised and that too for
the first tine before this Court."

It was further opined:

"74. 1 n absence of necessary pl eadi ngs and
grounds taken before the H gh Court, we are

not in a position to agree with the | earned
counsel appearing on behalf of the appellants
that only because Section 13 of the repeal ed
Act is inconsistent with Section 14 of the 2003
Act, the sane woul d be arbitrary by reason of
bei ng discrimnatory in nature and ultra vires
Article 14 of the Constitution of India on the
prem se that charging section provides for |evy
of tax on sale and consunption of electrica
energy, while the exenption provision purports
to give power to exenpt tax on "electricity sold
for consunption" and nakes no -corresponding
provi sion for exenption of tax on electrical
energy sel f-generated and consumned. "

14. I n absence of such factual foundation having been pl eaded, we are
of the opinion that no case has been nmade out for declaring the said

provision ultra vires the Constitution of India.
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15. A domestic trader and an exporter stand on different footings. The
sai d provisions were made when the country was under goi ng severe

‘foreign exchange crunch’. The Parlianment in its wi sdom has inserted

the said provisions so as to prevent fraud. Sub-section (1) of Section 18
of the Act provides for filing of an application for grant of exenption by
the Reserve Bank of India. Refusal to give such an exenption is
required to be preceded by reasonabl e opportunity of making a

representation.

16. A |l egal provision does not becone unconstitutional only because it
provides for a reverse burden. The question as regards burden of proof is
procedural in nature. [See Hiten P.  Dalal v. Bratindranath Banerjee,
(2001) 6 SCC 16 and M S. Narayana Menon v. State of Kerala, (2006) 6

ScC 39]

17. The presunption raised against the trader is a rebuttable one.
Reverse burden as al so statutory presunptions can be raised in severa
statutes as, for exanmple, the Negotiable |Instruments Act, Prevention of
Corruption Act, TADA, etc. Presunption is raised only when certain

foundational facts are established by the prosecution. The accused in
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such an event would be entitled to show that he has not violated the
provisions of the Act. In a case of this nature, particularly, when an
appeal against the order of the Tribunal is pending, we do not think that
the appellants are entitled to take the benefit thereof at this stage. Such

contentions nust be raised before the crimnal court.

18. Conmrer ci al expedi ency or auditing of books of accounts cannot

be a ground for questioning the constitutional validity of a Parlianmentary

Act. If the Parlianmentary Act is valid and constitutional, the same cannot

be declared ultra vires only because the appellant faces some difficulty in
witing off the bad debts in his books of accounts. He may do so. But

that does not mean the statute is unconstitutional or the crimna

prosecution becones vitiated in | aw

19. An order of discharge can be interfered with by the H gh Court on
[imted grounds. At that stage, it need not be shown that the appellants
may not ultimately be convicted. It is enough if there exists a strong

suspi ci on.

20. The factual matrix involved in the matter is one of the accounting.

The burden being on the appellants to show that they had taken al




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 13 of

13

13

perm ssible steps as are provided for under the law, the question of

passi ng any order of discharge at this stage would not arise.

21. The export was to the tune of US $ 55,03, 218.78. Appellants on
their own showi ng exported goods to the countries |ike USA, Canada,
France, |ndonesia, etc. They did not obtain any general or specia
perm ssion fromthe Reserve Bank of India for non-realisation of export
proceeds beyond six nonths whichis the period specified under Sub-

section (‘1) of Section 18 of the Act.

22. As all contentions as to whether the appellants have comitted
any offence or not shall remain open, we are of the opinion that no case
has been made out for interference of the inpugned judgnent. The

appeal is dismssed. No order as to costs.

[Lokeshwar Singh Pant a]

New Del hi ;
May 12, 2008




