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ACT:

Code of Crimnal Procedure, 1898(Act 5 of 1898), ss. 476,
479A- Usi ng forged document - Whet her of f ence contenpl ated by
S. 479A(1)-Interpretation of s. 479A

HEADNOTE:

In a civil suit the appellant was exam ned as a witness and
he tendered in evidence an agreement, which in the Minsiff’s
opi nion was forged. The Minsiff, however, in his judgnent
did not record the opinion required for ordering the
prosecution of the appellant under s. 479A of the /Code of
Crimnal Procedure. Respondents. 2 to 5, who ‘were the
plaintiffs in the suit, had applied, before the suit was
di sposed of, that action be taken against the appellant un-
der s. 479A of the Code of Crimnal Procedure. In disposing
of the suit the Munsiff did not record the opinion which he
was required to record if he desired that action should be
taken against the appellant under s. 479A. But~ on -the
application of the Respondents, the Minsiff directed that
conpl aint be made agai nst the appellant in exercise of the
powers vested under s. 476 Code of Crinminal Procedure for
the of fence of fraudulently or dishonestly using as genuine
a docurent which the appellant knew or had reason to believe
to be forged. This order of the Munsiff was confirned in
appeal by the District Judge, and the revision to'the Hi gh
Court, too, was dismissed. In appeal by special |eave, -
HELD: (i) Section 479A of the Code of Crimnal Procedure
excludes the jurisdiction of the Court to proceed under - s.
476 to 479, only in respect of offences under s. 195(b) &
(c) of the Code of Crimnal Procedure where a person
appearing before the Court or a witness has intentionally
given false evidence in any stage of a judicial proceeding
or has intentionally fabricated false evidence for the
purpose of being used in any stage of the judicial pro-
ceedi ng.
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(ii)The of fence punishabl e under s. 471 of the Indian Pena
Code does not fall within the category contenplated by s.
479A Code of Crimnal Procedure, and therefore, t he
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authority of the Court to act under s. 476 of the Code of
Crimnal Procedure is not inpaired.

Raghubar Prasad Dudhwal |l a v. Chamanl al Mehra, [1964] 3 S. C.
R 980 and Shabir Hussain Bholu v. State of Mbharashtra,
[1963] Supp. 1 S. C R 501, referred to.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No.708 of 1962.
Appeal by special l|eave fromthe judgment and order dated
January 31, 1962, of the Allahabad H gh Court in Givi
Revi sion No. 60 of 1960.

C.B. Agarwala, K P. Gupta for K R Krishnaswanmy for the

appel | ant .
C. P. Lal, for respondent no. 1
S. P. Sinha and M 1. Khotvaja, for respondents nos. to 5.

Sept enmber 18, 1963. The judgnent of the Court was delivered
by

SHAH, J.-Jairam and three others-hereafter collectively
called "the plaintiffs"-sued Babu Lal-appellant in this
appeal -in the Court of the Munsiff, Koil, District Aligarh
for a decree for possession of a strip of land, for renova

of a wall and a‘'slabof stone and for an injunction
restraining the nmking of certain constructions in the
northern wall of the plaintiffs’ house. The plaintiffs

claimed that Mhini wife of jairamthe first plaintiff had
purchased the house occupied by themby sale deed dated
August 1, 1932 from the vendor who was also named Mohini,
who in her turn had purchased the house by sale deed dated
July 25, 1917 fromthe original owner Kishan Lal

Babu Lal who is the son of Kishan Lal® pleaded that the
vendor Mohini had acquired only a life interest in the house
by the deed under which the property was conveyed to her by
Kishan Lal and the plaintiffs’ ~predecessor-ininterest had
acquired no title under the sal e deed dated August 1, 1932.
In support of this plea Babu Lal gave evidence at the tria
of the suit and tendered in evidence an agreenment dated July
25, 1917 purported to be executed by Mbhini to whom 'Ki shan
Lal had conveyed the
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house reciting that the sale deed in her favour was w thout
consideration and that she had only a life interest in the
house.

The Trial judge held that the agreenent relied upon by Babu
Lal was "not genuine" and that Mbhini,  predecessor-in-
interest of the plaintiffs had under the sale deed dated
August 1, 1932 acquired title to the house in dispute and on
that footing decreed the suit. |In appeal to the District
Court the finding that the agreement was not genui ne was not
chal | enged.

Before the suit was disposed of by the Minsiff the
plaintiffs had applied that action be taken agai nst Babu La
under s. 479A of the Code of Crim nal Procedure, because
Babu Lal had given fal se evidence before the Court, that  he
had forged the agreenent relied upon by him and that he had
fabricated false evidence and had wused such fabricated
evidence at the trial, and had thereby conmmitted offences
puni shabl e under ss. 193, 209, 463 and 471 of the Indian
Penal Code. The Munsiff did not dispose of the application
by his judgnment deciding the suit. After the disposal of
the suit the plaintiffs noved the Munsiff for an order on
the application filed by them The Munsiff held that no
action could be taken agai nst Babu Lal for the offence of
intentionally giving false evidence or intentionally
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fabricating fal se evidence for the purpose of bei ng used
in the suit for such action was barred by s. 479A Code of
Crimnal Procedure, but in his opinion it was expedi ent

inthe interest of justice that a conplaint be filed agai nst
Babu Lal for offences "under ss. 463 and 471 1.P. Code".
Pursuant to this order on May 30, 1959 a conplaint was filed
against Babu Lal charging himwith commtting an offence
under s. 471 read with s. 463 Indian Penal Code by using the
agreenment dated July 25, 1917 knowi ng or having reason to
believe that it was a forged docunent. The order passed by
Trial Court was confirmed in appeal by the District Judge,
Aligarh and a revision application to the H gh Court of
Al | ahabad chal | engi ng the order was dismssed. Wth specia
| eave, Babu Lal has appealed to this Court.
Chapter XXXV of the Code of Criminal Procedure prescribes
the procedure to be followed for prosecution of offenders in
case of certain offences affecting the adm nis-
960
tration of justice.  Section 476 sets out the procedure for
prosecuti'on of offenders for offences enunerated in s.
195(1)(b) & (c) of the Code of Crim nal Procedure. If a
Cvil, Revenue or Crimnal Court is of opinion, that it is
expedient in the interests of justice that an enquiry be
made into any offence referred to in s. 195(1)(b) or (c)
whi ch appears to have been conmitted in or in relation to
proceeding in that / Court, such Court rmy, after such
prelimnary inquiry, if any, as it thinks necessary, record
a finding to that effect and make a conplaint thereof in
witing and forward the sane toa Magistrate of. the first
class having jurisdiction. Section 476A authorises a
superior Court to make a conplaint where a Subordi nate Court
has omitted to do so in respect of offences and in the
ci rcunst ances nentioned in s. 476(1).  Section 476B provides
for a right of appeal against the order making or refusing
to nmake conplaint. Sections 478 and 479 deal wth the
procedure which may be followed in certain grave cases.
Section 479A which was added by the Code of /Crimnal
Procedure (Anendrment) Act 26 of 1955 by the first/' sub-
section (insofar as it is material) provides :
"Notwi t hst andi ng anything contained in sections 476 to 479
inclusive, when any Cvil, Revenue or Criminal Court is of
opi nion that any person appearing before it as a w tness has
intentionally given false evidence in any stage of the
judicial proceeding or has intentionally fabricated false
evidence for the purpose of being used in any stage of the
judicial proceeding, and that, for the eradication of the
evils of perjury and fabrication of false evidence and in
the interests of justice, it is expedient that such w tness
should be prosecuted for the offence which appears to / have
been committed by him the Court shall, at the tinme of the
delivery of the judgnment or final order disposing - of such
proceeding, record a finding to that effect stating its
reasons therefor and may, if it so thinks fit, after ' giving
the witness an opportunity of being heard, make a conplaint
thereof in witing signed by the presiding officer of the
Court setting forth the evidence which, in the opinion of
the Court, is false or fabricated and forward the sane to a
Magi strate of the first class having jurisdiction, and may

* * * * "
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And sub-s. (6) enacts that
"No proceedings shall be taken under sections 476 to 479
inclusive for the prosecution of a person for giving or
fabricating false evidence, if in respect of such a person
proceedi ngs may be taken under this section.”
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It is clear fromthe terns of sub-s. (6) that the procedure
prescribed thereby alone applies if the case falls wthin
sub-s. (1). But sub-s. (1) has a limted operation : it
applies only to the prosecution of a wtness appearing
before the Court, who has intentionally given fal se evidence
in any stage of the judicial proceeding or has intentionally
fabricated false evidence for the purpose of being used in
any stage of the judicial proceeding. The sub,section may
therefore be resorted to only in a case which falls wthin
the first paragraph of s. 193 of the Indian Penal Code and
allied sections 194 & 195-when it is committed by a witness
appearing before the Court.

Babu Lal was exam ned as a witness in the Gvil suit filed
by the plaintiffs. He tendered in evidence the agreenent
dated July 25, 1917. -1n the opinion of the Minsiff the
document was a forged document. The Munsiff however by his
judgrment disposing of the suit did not record an opinion
that it was expedient for the eradication of the evils of
perjury and fabrication of false evidence, and in the
interests of justice to prosecute Babu Lal for the offence
of intentionally giving fal'se evidence, or for intentionally
fabricating fal se evidence for the purpose of being used at
any stage of the judicial proceeding. He could not
therefore after the disposal of the suit nake a conplaint
for the offence of giving false evidence or fabricating
false evidence. The Trial Court accepted this restriction
upon its jurisdiction and directed i nexercise of the powers
vested under S. 476 Criminal Procedure Code the naking of a
conpl aint of an offence of fraudul ently or dishonestly using
as genuine a docunent which Babu Lai knew or had reason to
believe to be a forged docunent.

It is urged by counsel for Babu Lal that a conplaint for an
of fence under s. 471 Indian Penal Code nay also 'be nmade
under s. 479A Code of Criminal Procedure and not otherwi se.
The phraseol ogy used in s. 479A i s plain and unanbi guous

it excludes the jurisdiction of the
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Court to proceed under ss. 476 to 479, in respect of
of fences specified in s. 195(1) (b) & (c) of the Code of
Criminal Procedure only where a person-appearing before the
Court as a witness has intentionally given fal se evidence in
any stage of the judicial proceeding or has intentionally
fabricated false evidence for the purpose of being used in
any stage of the judicial proceeding. An offence punishable
under s. 471 Indi an Penal Code being one of-fraudul ently or
di shonestly using as genui ne any docunent which the accused
knows or has reason to believe to be a forged docunent, does
not fall within the category contenpl ated by s. 479A(1) of
the Code of Crimnal Procedure and therefore the authority
of the Court to act under s. 476 of the Code is inpaired by
sub-s. (6) of s. 479A. This Court in Raghubir Prosad
Dudhtval  a v. Chamanl al Mehra and another (1) observed

"The speci al procedure of s. 479A is prescribed only for the
prosecution of a wtness for the act of giving false
evidence in any stage of judicial proceeding or for
fabrication of false evidence for the purpose of being used
in any stage of a judicial proceeding. There is nothing in
the section which precludes the application of any other
procedure prescribed by the Code in respect of other
of f ences.

Exam ning the special procedure prescribed by s. 479A in
that light, it is inportant to notice that the act of
intentionally giving false evidence in any stage of a
judicial proceeding and the act of fabricating fal se
evidence for the purpose of being used in any stage of a
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judicial proceeding nentioned in s. 479A of the Code of

Crimnal Procedure are the acts which are nade punishable

under s. 193 of the Indian Penal Code and cognhate sections

in Chapter X ."

It is true that sone of the ingredients of the act of

fabricating false evidence which is penalised under s. 193

I ndi an Penal Code and of nmmking a fal se docurment and t hereby

conmitting forgery wthin the nmeaning of ss. 463 and 464

I ndian Penal Code are commopn. A person by making a false

entry in any book or record or by meking any docunent

containing a false statement may, if the

(1) [1964] 3 S.C. R 980.

963

prescribed conditions of s. 463 are fulfilled, conmit an

offence of forgery. But the inportant ingredient which

constitutes fabrication of false evidence within the nmeaning
of s. 192 Indian Penal Code besides causing a circunstance
to exist or making a fal se document-to use a conpendious
expression-is-the intention that the circunstance so caused
to exist or the false docunent nade nay appear in evidence
in a judicial proceeding, or before a public servant or
before an arbitrator, ~and lead to the formng of an
erroneous opini on touching any point material to the result
of the proceeding. The offences of forgery and of
fabricating fal se evidence for the purpose of using it in a
judicial proceeding are therefore distinct, and within the
description of fabricating fal se evidence for the purpose
specified in s. 47.9A Criminal Procedure Code, the offence
of forgery 1is not included. In any event the offence
penalised wunder s. 471 IndianPenal Code  can.  never be
covered by sub-s. (1) of s. 479A Therefore for taking

proceedi ng against a person who is found to  have used a

fal se docunment dishonestly or fraudulently in any ‘judicia

proceeding, resort may only be had to s 476 Code of Cri-

m nal Procedure

We may point out in the followi ng observation made by this

Court in dealing with the true interpretation of s. 479A

Code of Crimnal Procedure in Shabir Hussain Bholu'v. /State

of Maharashtra (1)

"Fromthis it would follow that whereas s. 476 is a genera
provision dealing wth the procedure to be
followed in respect of a variety of offences
affecting the adm nistration of justice, in so
far as certain offences falling under ss. 193
to 195 and s. 471 1. P. C. are concerned the
Court before which that person has appeared as
a wtness and which disposed of the case can
al one nmke a conplaint”,

the words "and s.71" appear to have crept in by  oversight.

That is clear fromthe observati on nade by the Court earlier

inthe judgnent, that the discussion relating to the

excl usi veoperation of s. 479A of the Code of Crinina

Procedurewas restricted to the of fence of i nten-

(1) [21963] Supp. 1 S.C R 501.
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tionally giving fal se evidence in any stage of judicial pro-
ceedi ng.

The appeal therefore fails and is dismissed. No order as to
costs.
Appeal dism ssed.




