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Orissa Sales Tax Rules, 1947, Rule 83--Scope of-powers of
Commi ssioner in review ng his own orders.

HEADNOTE:

The appellant was a private limted conpany carrying on
business nmainly as building contractors in the State of
Oissa. It was assessed to sal es-tax under the provisions
of the Orissa Sales Tax Act, 1947 and nmade paynents  towards
the tax assessed. Subsequently on the basis of the decision
of this Court in State of Madras v. Gannon Dunkerley & Co.
119591 S.C. R 379, the appellant filed a wit petition in
the High Court challenging the said assessnments.” The High
Court quashed the assessnents and directed refund of that
portion of the tax which was not barred by limtation on the
date of filing the application The appel I ant thereupon filed
an application before the Sales Tax Oficer for refund of
the anount payable to himin view of the said decision. The
Sales Tax O ficer rejected the, application on the ground
that it was made by only one of the directors. The
Conmi ssioner of Sales Tax in Arevision filed against the
sai d order set aside the order of the Sales Tax O ficer. and
held that the appellant was entitled to the refund applied
for and directed the said officer to issue refund  paynent
orders as early as possible. Subsequently the Conm ssioner
issued a notice to the appellant under r. 83 of the Oissa
Sal es Tax Rules, 1947 calling upon it to show cause why the
order earlier passed by himshould not be reviewed. The
Conmi ssioner then reviewed his. previous orders and held
that the appellant would be entitled to refund of the taxes

paid subject to the disallowances made in his order. The
appel | ant appealed to this Court by special |eave.
The guestion f or consi derati on was whet her t he

Conmi ssioner’s Order in review was a proper order under r
83.

HELD: Rul e 83 provides a sunmmary renmedy within a narrow
conpass. The jurisdiction of the Conm ssioner under this
rule is alimted one and is confined only to the

correction of arithnetical or clerical mstakes or ’'errors
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apparent on the face of the 'record arising or occurring
fromaccidental slip or. omssion in an order passed by him
However widely the said expressions are construed they
cannot countenance a reargument on nmerits on questions of
fact or law, or pernmit a party to raise new argunents which
he has not advanced in the first instance. [102 F; 103 B]

In the present case the Commi ssioner reversed his previous
order which was passed on nerits nainly on two grounds : (i)
that the application for refund in respect of certain
amounts was barred by limitation-, and (ii) the assessee was
not entitled to a refund of the amounts paid before the
assessment orders were nade on the grounds that the said
amounts were not the subject matter of the appeals wherein
the assessnents were set aside. Both the question of
l[limtation as well as the question of construction of the
appel l ate orders and the inpact of those orders on the
amounts paid towards tax before the assessnents wer e
arguabl e questions of fact and llaw. The Departnment should
have raised the said questions before the Commi ssioner at
the time ‘hefirst made the
100
order directing refund of the anmunts clainmed by the
assessee. The wrong conclusion if any arrived at by the
Conmi ssioner in his earlier order, because of the fact that
the said two argunents were not advanced before him cannot
be said to be error on the face of the record arising or
accruing froman accidental slip or om ssion.. The errors if
any arose because the Departnent did not raise those points
bef ore the Conmi ssioner. They were also errors not apparent
on the face of the record for the decision  depended upon
consideration of arguable questions of  |inmtation and
construction of documents. |ndeed the Commi ssioner ' reheard
the argument and cane to a conclusion different from that
which he arrived at on the earlier occasion. That 'is not
perm ssi bl e under 83 of the Rules. [104 E-105 A

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 92 of 1965.
Appeal by special |eave fromthe order dated September 24,
1963 of the Conm ssioner of Sales Tax, Orissa, at Cuttack
made under Rule 83 of the Oissa Sales Tax Rules, 1947.

A V. Viswanatha Sastry and B. P. Mheshwari, ~for -the
appel | ant .

V. D. Mahajan and R N. Sachthey, for the respondent.

The judgrment of the court was delivered by

Subba Rao, J. This appeal, by special |eave, (raises the
scope of the jurisdiction of the Conmm ssioner of Sales Tax
under Rule 83 of the Oissa Sales Tax Rules, 1947.

The facts may be briefly stated. The appellant is<a private
[imted company carrying on business mainly as building
contractors in the State of Orissa. He was a registered
deal er under the provisions of the Orissa Sales Tax Act,
1947, hereinafter called the Act. He was assessed to sales
tax under s. 12 sub-s. (4) of the Act in respect of al
gquarters ending on and in between June 30, 1949 to March 31,
1954. He was al so assessed to sales tax under so 12 sub-s.
(8) of the Act in respect of an quarters ending on and
between the dates Septenber 30, 1949 to March 31, 1950.
Towards the said assessnents between Decenmber 6, 1950 to
June 1954, he paid by way of sales tax suns anpunting to Rs.
53, 220- 14- 0. On  August 27, 1954, on the basis of the
deci sion of the Supreme Court in the case of State of Madras
v. Gannon Dunkerley & Co. (1) the appellant filed a petition
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in the Hgh Court of Oissa under Art. 226 of the
Constitution of India for a wit of certiorari to quash the
said assessnents. On April 22, 1958 the said High Court
guashed the said assessnents and directed refund of that
portion of the tax which was not barred

(1) [21959] S.C. R 79.

101

by limtation on the date of the filing of the said
application On July 9, 1958 the appellant filed an
application before the Sales Tax O ficer for the refund of
the ampbunts payable to himin view of the said decision. On
May 15, 1961 the Sal es Tax Oficer, while holding that the
appel l ant was entitled to the refund of the ampbunts paid by
him rejected his application on the ground that it was
filed only by one of the directors whereas it should have
been filed jointly by all the parties. On May 15, 1962 the
Conmmi ssi oner of Sales Tax, respondent No. 2 in this appeal
in a revision filedagainst the said order set aside the
order 'of 'the Sales Tax O ficer and held that the appellant
was entitled to the refund applied for and directed the said
Oficer to issue refund paynent orders as early as possible.
On January 5, 1963 the sad Conmmi ssioner issued a notice to
the appellant under r. 83 of the said Rules calling upon him
to show cause why the order dated May 15, 1962 shoul d not be
revi ened. On Septenber 24, 1963 the said Conm ssioner
reviewed his previous order and held that the appellant
woul d be entitled to refund of the taxes paid subject to the
di sal | owances nmade in his order. Hence the present appeal
M. Mahaj an, the | earned counsel for the respondents, raised
a prelimnary objection to the naintainability of the appea
on the ground that the appellant could not file the appea
unless it had exhausted the renedy under Art. 226 of the

Constitution of India. There are no nerits in this
contenti on. Art. 136 confers a  discretionary appellate
jurisdiction on this Court against any order passed by any
Tribunal in the territory of India. The said jurisdiction

is not subject to any condition that the party who 'seeks
special |leave of this Court to appeal from such order should

exhaust all his other remnedies. The existence ~of a
statutory remedy to such a. party may persuade this Court
not to give |leave to appeal to the party. In the present

case, the Act does not provide for a further remedy against
the order made by the Conmi ssioner in revision. Under Art-.
226 of the Constitution of |India, the High Court’s

jurisdiction is discretionary and the ~scope of t he
jurisdiction, in view of the decisions of this Court, is
rather [limted. In the circunmstances, we do not see any

justification to throw out this appeal on the ground, . that
the appell ant has not exhausted all his renedies.

On the nerits, M. Viswanatha Sastry appearing for the
appel | ant, raised before us two points : (1) under r. 83 of
this Rule the jurisdiction of the Comm ssioner is very
Limted in that he can only correct arithnetical and
clerical mstakes and errors apparent on the face of the
record arising froman accidental slip or oms-

102

sion. But the conmissioner in the instant case,practically
reheard the revision and cane to a conclusion different from
that, which he had arrived on the earlier occasion. (2) The
conclusions arrived at by the Conm ssioner are not correct
both on | aw and on facts.

M. Mahaj an contended that the order nmde by t he
Comm ssioner was within the scope of his jurisdiction for he
had only reviewed the previous order in respect of the
amounts not paid by the appellant to the Sales Tax
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authorities and in respect of those anpbunts directed to be
repaid under a m sapprehension that the said anmounts were
the subject matter of the appeals against the orders of
assessment, and the application in respect thereof was
within time.
M. Mahajan attenpted to take us through the particulars and
details of such paynments, but we did not pernmit himto do so
as nothing would turn upon the said details to show whether
the Conmissioner had jurisdiction or not in reviewing his
owmn order. |If he had not, the fact that his order was not
correct on facts would be quite irrelevant for the disposa
of this appeal
The material part of r. 83 of the said Rules
reads
"The Conm ssioner of Sales Tax....... may at
any time correct any arithnetical or clerica
m stakes or any error apparent on the face of
t he record arising or occurring from
accidental slip or onmission in an order passed
by him or it."
Rul e 83 provides a sumary renmedy wi'thin a narrow conpass.
The jurisdiction of the Conmissioner under this rule is
limted and is confined only to the correction of m stakes
or om ssions nmentioned therein. An arithnmetical mstake is
a mstake of calculation; a clerical mstake is a mstake in
witing or typing.  An error arising out of or occurring
from an accidental slip or omissionis an error due to a
carel ess ni stake or onission unintentionally nade. There is
anot her qualification nanely,  such an error,shall be
apparent on the face of the record, that isto say, it 1is
not an error which depends for its discovery, on ‘el aborate
argunents on questions of fact or law. ~The accidental slip
or omission is an accidental slip or onission nmade by the
court. The obvious instance is a slip or om ssion to enbody
in the order sonething which the court in fact ordered to be

done.. This is sometines described as a decretal order not
being in accordance with the judgnment. 'But the /slip or
om ssion nmay be attributed

103

to the Judge hinself. He may say sonething or omit to say
somet hi ng which he did not intend to say or omt. ~This 'is

described as a slip or omission in the judgment itself. ~The
cause for such a slip or omission may be the Judge's
i nadvertence or the, advocate's m stake. But, however wide
the sai d expressions are construed, they cannot ~countenance
a re-argunent on nmerits on questions of fact or 1law, or
permt a party to raise new argunments which he has not
advanced at the first instance. |f that, was. the scope of
r. 83, the question is, whether the Conm ssioners order is
within its scope

On May 15, 1961, the Sales Tax Oficer disnmissed the appli-
cation filed by the dealer for refund. Though he hel'd that
the appellant was entitled for refund, he dismssed the
application on the around that it was signed only by one  of
the directors. In the appeal filed by the appellant against
the said order to the Conmi ssioner, the Conmm ssioner by his
order dated WMay 15, 1962 cane to the conclusion that the
appellant was entitled to the refund applied for and the
Sal es Tax O ficer went wong in rejecting the sai d
application for refund. A perusal of the order shows that
the Conmi ssioner had | ooked into the connected assessnent
record and cane to the conclusion that, in view of the
Supreme Court judgrment and the order nade by the Sales Tax
Tribunal, Oissa, the appellant was entitled to the refund.
But, in his order dated Septenber 24, 1963, he practically
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re-heard the entire matter both on facts and on | aw and cane
to the conclusion that a part of the noney, directed to be
refunded by his, earlier order. should not be refunded. He
has dealt with five itens. Iltem (a) relates to the
assessment for the quarters ending 30-9-1949 nade under S.
12(1) of the Act and the assessnent nade under S. 12(7) for
the quarters ending 31-12-1949 to 31-3-50. He made a
di stinction between assessnents nade under s. 12(1) and S.
12(7) of the Orissa Sales Tax Act and held the period of
l[imtation would conmence fromthe date of the orders nade
thereunder respectively. So holding he came to’ the con-
clusion that the assessnents under S. 12(7) were made fina
by Novenber 1951; and an application for refund of "the said
amounts covered by the said assessnents was barred by

[imtation. |In respect of assessnents nade under S. 12(1),
except in regard to Rs. 299-1 1-0, he held the claim was
barred by limtation. “In regard toitem(b), as it is a

clear m stake, the | earned counsel for the assessee conceded
both in /'the  court below and before wus that the anobunt

covered by that item may be disallowed. Item(c) relates to
the assessnents nade for the quarters
104

endi ng 31- 3-52, 30-6-53, 30-9-53,13-12-53 and 13- 2-
1954.t hose assessnments were set aside by the first appellate
authority by its/ order dated My 28, 1958. But the
Conmi ssioner held that the admitted tax paid before the
orders of assessnent was not the subject matter of appeals
and therefore the anobunt NWtowards the admitted tax was not
refundabl e. The contention of the ass was that as t he
appel | ate authority had set aside the entire assessnent, the
assessee would be entitled to a refund of the entire tax,
whet her paid before or after the order of assessnent.

I[tem (d) relates to the assessnment for the quarters ' ending
30-9-50 to, 31-12-51 and 30-6-52 to 31-3-53 (10 quarters ex-
cepting quarter ending 31-3-52). On the sane reasoning
adopted by the Conmissioner in respect of item(c), he held

that, in regard to the anpbunts paid before the assessnent,
the assessee was not entitled to a refund of the sane. On
behalf of the assessee, it was contended that as the

assessnment orders were set aside he was entitled to refund
of the anmounts whether paid before or after the orders
setting aside the assessnents. Item(e) relates to refund
of taxes paid in respect of Puri 11 and Cuttack Il Crcles.
That part of the order was not questioned before us.

It is therefore clear that the Commissioner reviewed his
previous order which was passed on nmerits mainly on two
grounds: (i) that the application for refund inrespect of
certain anbunt-was barred by limtation; and (ii) the
assessee was not entitled to a refund of the anmount s
paid before the assessnent orders were nade on the ground
that the said ambunts were not the subject natter - of the
appeal s wherein the assessnents were set aside. Both the
guestion of limtation as well as the question of construc-
tion of the appellate orders and the inpact of those orders
on the anpunts paid towards tax before the assessnents, were
arguabl e questions of fact and | aw. The Depart nent shoul d
have raised the said questions before the Comi ssioner at
the time he first made the order directing refund of the
amounts claimed by the assessee. The wong conclusion, if
any, arrived at by the Commi ssioner in his earlier order
because of the fact that the said two argunents were not
advanced before him cannot be said to be errors apparent on
the face of the record arising or accruing from an
accidental slip or omission. The errors, if any, arose
because the Department did not raise those points- before
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the Conmi ssioner. They were also errors not apparent on the
face of the record for the decision depends upon

consideration of arguable questions of linitation and
construction of docunents. |ndeed
105

the Conmi ssioner re-heard argunments and cane to a concl usion
different from that which he arrived on the earlier
occasion. This is not permissible under r. 83 of the Rules.
In this view, it is unnecessary to consider the argunent ad-
vanced by M. Sastry that the application for refund was not
barred by linmtation as the final orders in regard to the
assessnments was made by the Tribunal only in the year 1958.
In the result, the order of the Conm ssioner is set aside,
except in regard to itens (b) and (e) nentioned in paragraph
7 of his order. |In the circunstances, there wll be no
order as to costs.

Appeal all owed,

L9Sup. CI'/ 66-8
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