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ACT:

Constitution of \India 1950, Articles 14. 19 (1) (g), 32
and 311 (2) & Tami|l Nadu Abolition of posts of part-tine
Village OFficers Act 1981, Ss.2 (e), 3 and 5.

State enactnent-Abolition of civil posts-Posts of part-
time village Oficers abolished-Introduction  of whole-tine
village administrative officer-Wether valid and | egal

CGvil Service-Gvil post-Abolition of post-Wether
government has a right-Abolition of post and abolition of
cadre-Distinction-Ri ghts of the incunbent of the post.

HEADNOTE

In the State of Tamil Nadu the administration was
carried on at the village level by a chain of officers in
regul ar gradati on one above the other since the comrencenent
of the Christian era. This system known as the barabaluti
system consi sted of twelve functionaries :(1) headman, (2)
karnam or accountant, (3) shroff or notazar, (4) nirganti,
(5) toty wor taliary, (6) potter, (7) smth, (8) jeweller.
(9) carpenter, (10) barber, (11) washerman and . (12)
astrol oger. The first five rendered service to the
CGovernment. By the end of the nineteenth century, two Acts
were enacted for the purpose of regulating the work of these
village offices.

The Madras Proprietary States’ Village Service  Act,
1894 (Madras Act No. 11 of 1894) dealt with three cl asses of
village officers viz. village accountants, village headman
and village watchman. It provided for their appointnent,
remuneration and sunmmary puni shnent of mi sconduct or negl ect
of duty. The Madras Hereditary Village offices Act 1895
(Madras Act No. 111 of 1895) regulated the succession to
certain other hereditary village offices and provided for
the appointnent of persons to hold such offices and the
control of the holders thereof. Under both these statutes,
the village offices devolved on a single heir according to
the general custom and rule of prinpgeniture governing
succession to inpartible zamdaris. 1In cases to which the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 30

aforesaid two statutes were inapplicable provision was made
by the Standing orders promnul gated by the Board of Revenue,
which were known as the Board's Standing orders for
appointing village officers on a hereditary basis.

629

The distinctive features of the service conditions of
the village officers appointed under the aforesaid two Acts
or the Board’'s Standing orders were that they were part-tine
enpl oyees of the Governnment, they were appointed directly by
the Revenue officer, the records maintained by them could be
retained in their houses, no fixed hours of duty were
prescribed, they were not constituted into any distinct
service, could not be transferred outside their district,
and that they were paid honorarium for the services that
they di scharged. The Fundanental Rules applicable to al
ot her State Governnent enployees, the Pension Rules, and the
Leave Rules were not applicable to these village officers.

Thi's Court in Gazul a Dasaratha Rama Rao v. The State of
Andhra Pradesh” & ors. [1961] 2 SCR 931 having held that
section 6 (1) of the Madras Act No. 3 of 1895 was void as it
contravened Article 16 (2) of the Constitution, instructions
were issued by the Board of Revenue on March 12, 1962 that
in respect of future vacancies in village offices governed
by the Madras Act No. 2 of 1894, and the Madras Act No. 3 of
1895, the appointnents should be nmade on a tenporary basis,
and the State Legislature enacted the Madras Proprietary
Estates’ Village Service and the Madras Hereditary Village
of fices (Repeal) Act, 1968 repealing the 1894 and 1895 Acts.
Pursuant to section 3 of this “Act, the State Governnent
promul gated that Tam | Nadu Village officers Service Rules,
1970 which provided for the constitution of the Tanm | Nadu
Village officers Service, consisting of (i) Village headnman,
additional village headman, (ii) village karnam additiona
village karnam and (iii) talayari and  nirganti and the
met hod of recruitment to the said posts.

In the year 1973, the Adm nistrative Reforns Comni ssion
set up by the State Governnent recomended that the existing
part-tine village officers should be replaced by regular
whol e-tine transferable public servants who should form part
of the Revenue hierarchy. The State Government accepted this
recomendati on and pronulgated on My 17, 1975 -the Tam'l
Nadu Village officers (appointed under B.S: ) Service
Rul es 1974. Thereafter on OCctober 9, 1978 the Tam'| Nadu
Village officers (appointed under B.S.0Gs) Service Rules 1978
were issued fixing the age of retirement of village officers

at 60 years.
On Novenber 13, 1980, the Tanmi| Nadu Abolition of posts
of part-time Vill age of ficers or di nance, 1980 was

promul gated abolishing the posts of part-time village
officers in the State. The ordinance was |ater replaced by
the Tami| Nadu abolition of posts of part-time Village
officers Act 1981, which provided for the appointnent of
Village Administrative officers. By section 3 of the Act,
the posts of part-tine village officers were abolished with
el ect from Novenber 14, 1980 and every officer holding a
post so abolished ceased to hold such post, and section S
provided for paynment of conpensation to those who ceased to
be part-time village officers.

The petitioners in their wit petition to this Court
contended that the ordinance and the Act were violative of
Article 19 (1) (g); Article 311 (2), and contravened Article
14 of the Constitution. The State Government contested the
petitions and contended that the State Governnment being of
the opinion that the
630
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systemof part-tinme Village-officers was out-noded and did
not fit in with the nodern needs of village adm nistration

after careful consideration taken the policy decision to
abolish all the posts of part-tine village officers on
grounds of admnistrative necessity and to introduce a
systemof whole tine officers to be incharge of the vill age

administration. To achieve this, t he or di nance was
promul gat ed on Novenber 14, 1980 which was |ater replaced by
the Act. It was further contended, that since by the

ordi nance and the Act, certain posts had been abolished, the
petitioners who were incunmbents of the abolished posts coul d
not raise any of the grounds raised by them

Di sm ssing the petitions,

N

HELD: 1. (i) The ~power to abolish a civil post is
inherent in the right to-create it. The Government has
always the power, subject to the constitutional provisions
to reorgani se a departnment to provide efficiency and to
bring about econony. It can abolish an office or post in
good faith. The action to abolish a post should not be just
a pretence taken to get rid of an-inconvenient incunbent.
[643 G

Ameri can Jurisprudence 2d vol.63 p. 648-649: H Eliot
Kapl an- The Law of Civil Service pp 214-215 referred to.

In the instant case the abolition of the posts of
village officers was sought to be achieved by a piece of
| egi sl ati on passed by the State Legislature, nanely the
Tami | Nadu Abolition of posts of part-time Village officers
Act, 1981. WwWant of 'good faith ~or nmalafides cannot be
attributed to the Legislature. [646 Al

(ii) The Act is not violative or Article 19 (1) (g) as
it does not affect the right of any of the incunbents of the
posts to carry on any occupation of their choice even though
they my not be able to stick on to the posts which they
were hol ding. [647 (]

Fertilizer Corporation Kangar Union (Regd) Sindri &
ors. v. Union of India & ors. [1981] 2 SCR 52, referred to.

2. (i) The doctrine of pleasure incorporated in Article
310 cannot be controlled by any legislation; but the
exerci se of that power by the President or the Governor, is
however made subject to the other provisions of the
Constitution, one of them being Article 311, which is not
made subject to any other provision of the Constitution and
is paramount in the field occupied by it. [648 D E]

(ii) The termi nation of service of a Governnent servant
consequent upon the abolition of posts does not involve
puni shment at all and therefore does not attract Article
311(2). [654 B; 654-E]

Par ashot am Lal Dhingra v. Union of India [1958] SCR 828
at 841, Mdti Ram Deka etc. v. General WManager, N E. F.
Rai | ways, Maligaon, Pandu etc.
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[1964] 5 SCR 683 and P.V. Naik 8. Os. v. state of
Maharashtra & Anr., AIR 1967 Bom 482, referred to.

(iii) If a post is not a special post and its incunbent
is a nenber of a cadre his rights as a nenber of the cadre
shoul d be considered before deciding whether he has ceased
to be a governnment enpl oyee on the abolition of the post. On
such scrutiny it is likely that the services of another
menber of the cadre may have to be term nated or sone ot her
menber of the cadre may have to be reverted to a | ower post
fromwhich he may have been pronmbted to the cadre in
guestion by the application of the principle of 'last coneg,
first go'. If, however, where the post abolished is a
speci al post or where an entire cadre is abolished and there
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is no lower cadre to which the nmenbers of the abolished
cadre can reasonably be reverted, the application of this
principle may not arise at all. [653 C D

State of Msore v. H Papanna Gowda & Anr. etc. [1971]
2 SSCR 831, referred to.

(iv) In nodern administration, it 1is necessary to
recogni se the existence of the power with the Legislature or
the Executive to create or abolish posts in the civi
services of the State. The volune of adninistrative work,
the nmeasures of econony and the need for streamining the
admnistration to make it nore efficient may induce the
State Gover nnment to meke alterations in the staffing

patterns of the <civil ‘'service necessitating either the
i ncrease or the decrease in the nunmber of posts. This power
is inherent in the very concept of gover nrment a

admi nistration. To deny that  power to the Government is to
strike at the very roots of proper public admnistration.
This power to abolish a post which may result in the hol der
thereof ceasing to be a Governnent servant has got to be
recogni sed, but any action legislative or executive taken
pursuant to that power is always subject to judicial review
(656 A))

M Ramanatha Pillai v. The State of Kerala Anr. (1974)
1 S.C R 515, Chanpaklal” Chimanlal Shah v. The Union of
India [1964] S S.C/R 190, Satish Chandra Anand v. The Union
of India [1953] S.C.R 655, ShyamLal v. State of U P. and
Union of India [1955] 1 S.C R 26, State of Haryana v. Des
Raj Sangar of Anr. [1976] 2 S.C. R 1034, referred to.

Abdul Khalik Renzu & Os. v.- The State of Janmu and
Kashmr A l.R 1965 J & K 15, overrul ed.

In the instant case it cannot be said that the State
Act by which the village officers in the State of Tami| Nadu
wer e abolished, contravenes Article 311 (2). [657 F]

(v) The posts of village officers which were governed
by the Madras Act Il of 1894, the Madras Act 111 of 1895 and
the Board s Standing orders were feudalistic in character
and the appointnent to these posts were governed by the | aw
of prinmogeniture, the family in which the applicant was
born, the village in which he was born, and the fact whether
he owned any property in the village or not. These factors
are alien to nmodern-adm nistrative service and clearly
632
opposed to Articles 14 and 16. The Admi nistrative Reforms
Conmi ssi on rightly recormended their abol i tion and
reorgani sation of the village service. [657 H 658 A C

(vi) Having regard to the abolition of sinmilar village
offices in the neighbouring States of Karnataka and Andhra
Pradesh and the agitation in the State of Tam | Nadu for
reorgani sation of village service, the decision to abolish
the village offices which were feudalistic in character and
an anachronism in the nodern age cannot be said to be
arbitrary or unreasonable. [660 C]

R Shankaranarayana & Ors. v. the State of Msore &
ors. A1.R 1966 S.C. 1571. B.H Honnalige Gowda v. State of
Mysore & Anr., A l.R 1964 Mysore 84, referred to.

3. (i) Any classification wunder Article 14 should
satisfy two tests: (i) that there exists an intelligible
di fferentia between those who are grouped together and those
who are not included in the group, and (ii) that there
exi sts a reasonable nexus between the differentia and the
object for which classification is made. [662 F]

(ii) Upto Decenber 16, 1970 all appointnments to Vill age
officers were being made under the two Madras Acts and the
Board's Standing orders on the basis of factors dealt with
therein, but after Decenber 16, 1970 recruitment was nmade in
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accordance with the Tamil Nadu Village officers Service
Rul es 1970. By these rules a new service of part-tine
Village officers was constituted and the;, persons who were
appoi nted were paid a fixed anbunt every nmonth by way of
remuneration. Under the Act O 1981 and the Rules franed
thereunder the Village Adm nistrative officers were to be
appointed and to be recruited directly. The posts were no
| onger treated as part-tine posts and hol ders thereof were
full time governnent officials entitled to draw salary every
nmonth. Even though the Village officers appointed after
December 16, 1970 were in a way different fromthe village
officials appointed prior to that date the two cannot be
equated with the new Village officers who were to be
appoi nted under the 1981 Act and the rul es nade thereunder
It cannot therefore be stated that Article 14 of the
Constitution has been violated in abolishing the posts held
by those appoi nted after Decenmber 16, 1970. [662 H, 663 A-E;
663 H, 664A]

4 (i) The State Governnment will give effect to the
menor andum-filed “on its behalf in the case of those who
possess the nminimum general qualification prescribed under
the Act and the Rules. The State Government shall re-enploy

all such persons who have not crossed the age of
superannuati on and ‘who are selected in the new cadre. Unti
they are so selected they will not be paid any remuneration
Even if they are re-enployed the anpunt paid to them
pursuant to the interim orders will not be recovered. [668
G H 669 A]

(ii) The conpensation, if ~any payable by the State
CGovernment under section s of the Act to those who cease to
be village officers shall be adjusted against the anount
paid pursuant to the interimorders, ~and any amunt in
excess of the conpensation, shall not be recoverable. [669
B-C
633

JUDGVENT:

ORI G NAL JURI SDICTION: Wit Petition Nos 5880-82, 6176-
A 77, 5921, 5922, 6220, 6426-27, 6355-56, 6264-70, 6276,
6178-79, 6191, 1718 of 1980 and 220-22, 2113 of 1981

(Under Article 32 of the Constitution)

K K Venugopal, (6355-56 of 1980) (In WP. Nos. 6212
6427 & 5880-82/80) F.S. Nariman, (In WP.-Nos. 6264-70/80)
R K Gargo, (In WP. Nos. 6191 & 6426/80), S.N. Kackar, (In
WP. Nos: 5921/80 & 220/81 and G L. Sanghi; (I'n WP. No.
1718/ 81) for the Petitioners.

C. S. Vaidyanathan, Vineet Kumar, Parthasarathi, A T.M
Sanpath. Mss Lily Thomas, N A Subranmani um Naresh Kunar,
Mahakir Singh and S. Srinivasan for the Petitioners.

Lal Narayan Singh, Attorney GCeneral (In WP. No
5880180) M R Banerjee, Addl. Solicitor General (In WP. No.
6355/80) R Rrishnampborthy, Adv. Genl. T.N.  (In WP. Nos.
1718 & 6276/ 1980) for the Respondents. D

Dr. Y. S Chitale, (In WP. No. 6426/80), L. M
Singhvi, (In WP. 6264/80) M. Laxm Kant Pandey and S.S
Ray, (In WP. 6212 of 1980) for the Respondents.

A. V. Rangam (Iln all matters) for the Respondents. E

The Judgrment of the Court was delivered by

VBNKATAR M AH. J. In these wit petitions, the
petitioners who were holders of posts of part-tinme village
officers in the State of Tami| Nadu or associations of such
persons have questioned the constitutional validity of the
Tam | Nadu Abolition of posts of part-time Village officers
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ordi nance, 1980 Tanil Nadu ordinance No. 10 of 1980)
(hereinafter referred to as ’'the ordinance’) and the Tam |
Nadu Abolition of posts of part-tine Village officers Act,
1981 (Tami| Nadu Act No. 3 of 1981) (hereinafter referred to
as 'the Act) which replaced the ordinance. The total numnber
of posts abolished by the Act is 23,010

In Tami| Nadu, as in other parts of India, the village
has been the basic wunit of revenue adnministration fromthe
earliest tinmes of which we have any record. The
admi ni stration was being carried on at the | owest level by a
chain of officers in regular gradation one above the other
at the comencenent of the Christian era. The
634
same system has been in vogue uptil now It was generally
known as the borabaluti® system ordinarily consisting of
twel ve functionaries.” In Tam| Nadu, these functionaries
were known as (1) headman, (2) karnan or accountant, (3)
shroff .or notazar, (4) nirganti, (5) toty or taliary, (6)
potter, (7) smith, (8) jeweller, (9) carpenter, (10) barber
(11) washerman and (12) astrologer. O them the first five
only rendered service to Governnent.

The headman who goes by vari ous nanes such as noni gar,
potail, naidoo, reddy, peddakapu etc. is an inportant
officer. He represented the Governnment. in the village,
collected the revenue and had al so magi sterial and judicia
powers of some mnor nature. As a nmgistrate he could punish
persons for petty offences and as a Judge could try suits
for suns of nobney ' or other personal property upto Rs. 10/-
in value, there being no appeal against his decision. Wth
the consent of the parties, he could adjudicate civil clains
upto Rs. 100 in value. The headnan has been generally one of
1 the largest |andholders in the village having considerabl e
i nfluence over its inhabitants. The karnam or the village

accountant maintained all the village accounts, inspected
all fields in the village for purposes of gathering
agricultural statistics, fixation of assessnent and

prevention and penalisation of encroachnents, irregular use
of water and verification of tenancy and enjoynent. The
nirgantis guarded the irrigation sources and regul ated the
use of water. The toty or taliary assisted the village
accountant in his wrk. By the end of the -nineteenth
century, two Acts were brought into force in the Presidency
of Madras for the purpose of regulating the work of sonme of
the village officers. The Madras Proprietary states” Village
Service Act, 1894 (Madras Act No. Il of ~1894) dealt with
three classes of village officers viz. village accountants,
vill age headmen and village watchnmen or police officers in
permanently settled estates, in unsettled palaiyans and in
i nam villages. It provided for their appointnment’ and
remuneration and for the - prevention and summary puni shrment
of m sconduct or neglect duty on their part and .generally
for securing their efficiency. The Madras Hereditary Vill age
of fices Act, 1895 (Madras Act No. 111 of 1895) regul ated the
succession to certain other hereditary village offices . in
the Presidency of Madras; for the hearing and disposal of
claims to such offices or the enolunents annexed thereto;
for the appointment of persons to hold such offices and the
control of the holders thereof. The Village officers dealt
with by this Act were (i)

635
village munsifs, (ii) potels, nonigars and peddakapus, (iii)
kar nans, (iv) nirgantis, (v) vettis, totis and tar dal gars

and (vi) talayaris in ryotwari villages or inamvillages,
which for the purpose of village admnistration, were
grouped with ryotwari vill ages.
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Under both these statutes, the village offices were
considered as hereditary in character and the succession to
all hereditary village offices devolved on a single heir
according to the general customand rule of prinpbgeniture
governi ng succession to inmpartible zamndaris in Southern
I ndia. Wien the person who would otherw se be entitled to
succeed to a hereditary village office was a mnor, such
m nor was being registered as the heir of the |ast hol der
and some other person qualified under the statutes in
guestion to discharge the duties of the office was being
appointed to discharge the duties of the office until the
person registered as heir on attaining mjority or within
three years thereafter was qualified to discharge the duties
of the office hinself when he would be appointed thereto. If
t he per son regi stered as hei r remai ned ot herw se
disqualified for three years after attaining mgjority, he
woul d be deenmed to have forfeited his right to office and on
such forfeiture “or on his death, the vacancy had to be
filled up  in-accordance with the provisions of the statutes
as if he was the last holder of the office. It is stated
that in cases to which the above two statutes were
i nappl i cabl e, provision had been made by the Standing orders
promul gated by the Board of Revenue which were known as the
Board's Standing orders - for appointing village officers
again generally on a hereditary basis. Sone of the other
di stinct features of the service conditions of the village
of ficers appointed wunder the Midras-Act No. Il of 1894 of
the Madras Act No.. 'Ill of 1895 or ~the Board' s Standing
orders were that they were part-tine enployees of the
Covernment; that the records maintained by themwere all owed
to be retained in their houses that there was no attendance
regi ster and no fixed hours of duty were prescribed in their
case. They were appointed directly by the Revenue Divisiona
of ficer and against his order, an appeal lay to the District
Revenue officer and then a revision to the Board of Revenue
and a second revision to Covernment. They were not
constituted into any distinct service, There/ was no
provision for reservation of posts of village officers G for
Schedul ed Castes/ Schedul ed Tri bes and backward classes There
was no mni num general qualification prescribed prior to the
year 1970 for persons to be appointed as village officers
under the said - statutes or the Board s Standing orders. It
was enough if they were able to read and to wite. No period
of probation was pres-

636
cribed after they were appointed. The Fundanmental Rules
applicable to all other State Government servants, the

Pension Rules and the Leave Rules were not —applicable to
these village officers. They could take up part-tine work or
occupation after securing necessary permssion from the
concerned Revenue authorities. There was no age of
superannuation fixed in their case and they were not
entitled to retirement benefits such as gratuity and
pension. Al village head nen including those who bel onged
to Schedul ed Castes and Scheduled Tribes had to furnish
security in the formof property or cash the estinmated val ue
of which was not |Iess than half the anpbunt of |and revenue
and | oan demand of the village. They could not be
transferred outside their district. In fact very rarely they
were transferred. During the period of |eave, no honorarium
was paid to them and during the period of suspension, no
subsi stence - allowance was paid. The honorariumpaid to
them was a fixed amunt with no element of dearness
al | owance.

In M Ramappa v. Sangappa & Ors. where this Court had
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to consider whether the officers holding the hereditary
village offices wunder the Msore Village offices Act, 1908
whi ch contained provisions simlar to the provisions of the
two Madras Acts referred to above were qualified for being
chosen as nenbers of the State Legislative Assenbly, it was
held that such officers who were appointed to their offices
by the Governnent, though it mght be that the Governnent
had no option in certain cases but to appoint an heir of the
| ast hol der, held offices of profit wunder the State
Governnment since they held their office by reason of
appoi nt nent nade by the CGovernnment and they worked under the
control p and supervision of the Governnent and that their
remuneration was pai d ' by the Governnent out of the
CGovernment funds and assets. Accordingly this Court came to
the conclusion that such village officers were disqualified
under Article 191 (1)(a) of the Constitution from contesting
at an election to the State Legislative Assenbly.

In Gazula Dasaratha Rama 'Rao v. The State of Andhra
Pradesh & O s this Court held that section 6(1) of the
Madras Hereditary Village offices Act, 1895 (Madras Act No.
3 of 1895) which Provided that in choosing Persons to fil
the new village offices of
637
an anmal gamated vill'age under that Act, the Collector should
sel ect the persons whom he considered to be the best
qualified fromanong the famlies of the |ast holders of the
offices in the villages which had “been abolished as a
consequence of such amal gamati on was void as it contravened
Article 16 (2) of the Constitution. After the above
decision, instructions were issued by the ~Madras Board of
Revenue on March 12, 1962 to the effect that in respect of
future vacancies in village offices governed by the Madras
Act No. Il of 1894 and the Madras Act No. |11l of 11895 the
appoi ntnents shoul d be rmade on tenmporary basis only
followi ng the procedure prescribed under the Board’' s
Standi ng order No. 156. Since it was felt that the above two
Madras Acts whi ch cont ai ned provisions providing for
appointnent to village offices on hereditary basis were
violative of Article 16 of the Constitution in-view of the
pronouncerment of this Court in Gazula Dasaratha Rana Rao’s
case (supra), the State Legislature passed the Madras
Proprietary Estates’ Village Service and the Madr as
Hereditary Village offices (Repeal) Act, 1968 (Madras Act
No. 20 of 1968) repealing the above two statutes viz. the
Madras Act No. Il of 1894 and the Madras Act - No. 111 of
1895. The said Act was brought into force with effect from
Decermber 1, 1968. It extended to the whole of the State of
Madr as, except the Kanyakumari district and the Shencottah
taluk of the Tirunelveli district (vide section | (2) of the
Madras Act No. 20 of 1968). Sub-section (3) of Section 2 of
that Act, however, provided that every hol der of a village,
of fice, appointed under the Acts repealed by it would,
notw t hstandi ng the repeal continue to hold office subject
to such rules as may be made under the proviso to Article
309 of the Constitution. Section 3 of that Act directed that
any vacancy arising after the date of the commencenent of
that Act in the village once referred to in subsection (3)
of section 2 thereof should be filled up in accordance wth
the provisions of the Rules made under the proviso to
Article 309 of the Constitution. On Decenber 1, 1968, the
Governor of Tam| Nadu promul gated a Rul e under the proviso
to Article 309 of the Constitution providing that "the
Standi ng orders of the Board of Revenue applicable to non
hereditary village offices shall apply to every holder of a
village office to which the Midras Proprietary Estates
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Village Service Act, 1894 (Madras Act No. Il of 1894) or the
Madras Hereditary Village offices Act, 1895 (Madras Act No.
1l of 1895) was applicable i mediately before the 1lst day
of Decenber, 1968" on which date the Madras Act No. 20 of
1968 cane into force. Pursuant to section 3 of the Madras
Act No. 20 of 1968, the Governor of Tam | Nadu

638

promul gated under the proviso to Article 309 of the
Constitution the Tanil Nadu Village officers Service Rules,
1970 providing for the constitution of the Tam!| Nadu
Village officers Service consisting of (i) village headman,
additional village headman, (ii) village karnam additiona

village karnam and (iii) talayari and nirganti and the
net hod of recruitment to the said posts. The said Rul es cane
into force on Decenber 16, 1970 and they extended to the
whol e of the State ~of Tamil . Nadu except the Kanyakumar

District and the Shenootah taluk of the Tirunelveli district
and the <city of Madras. Rule 18 of the said Rules, however,
stated that nothing contained in them would apply to
persons, who on the date of° coming into force of the said
Rul es, were holding the posts of village headman or
additional village headman, village karnam or additiona

vill age kar nam ei't her temporarily or per manent|y.
Consequently the said Rules were not applied to the hol ders
of village offices who had been appointed tenmporarily or
permanently under the two repealed Acts and wunder the
Board's Standing orders before the date on which the said
Rules cane into force. These Rules prescribed that every
person who made an  application for appointnent the post of
village headman or additional village headman or village
karnam or additional village karnam should possess the
following qualifications, nanely (i) he~ shoul d have
conpl eted the S.S. L.C. Examination hel'd by the Governnent of
Tami| Nadu and (ii) he should have secured a pass in the
special tests specified in cl.(2) of the table givenin
Rule S thereof in respect of the posts specified in colum
(1) thereof. On the sane date,  the Tam | Nadu Village
officers (Classification, Control and Appeal) Rules, 1970
and the Tami|l Nadu Village officers Conduct Rules, 1970
promul gated under the proviso to Article 309 of the
Constitution by the CGovernor of Tam | Nadu cane into force.
These Rules were applicable not nerely to the village
of ficers appointed after that date but also to those who had
been appointed under the repeal ed Acts and under the Boards
Standing order prior to Decenber 16, 1970. The Tamil Nadu
Cvil Services (Cassification, Control and Appeal) Rules
dealt wth the disciplinary proceedings that  mght be
instituted against the village officers governed by the
them The Tam| Nadu Village officers Conduct Rules provided
that the Tami| Nadu Government Servants Conduct Rules;, 1960
as anended fromtinme to tine would apply to the  village
officers subject to the nodification specified inrule 3
thereof which provided that the village officers being part-
time Governnent servants mght take up part-time work or
occupati on
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provided that (1) such part-tine work or occupation did not
interfere Awith their legitimate duties as village officers
and (2) the previous permission in witing had been applied
for and obtained from the Revenue Divisional officer
concerned if the work or occupation was confined to the
charge village and fromthe District Collector concerned if
the work or occupation extended beyond the charge vill age.
From November 15, 1973 all the three sets of Rules which
cane into force on Decenber 16, 1970, as stated above,
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becanme applicable to the village officers in the Kanyakunari
district and the Shencottah taluk of the Tirunelvel
district also. They, however, continued to be inapplicable
to the city of Madras.

In the year 1973, the Adm nistrative Reforns Comi ssion
headed by M. T.A. Verghese, |1.C.S. recomended that the
existing part-tinme village officers should be replaced by
regul ar whole-time transferable public servants and that
they should formpart of the Revenue hierarchy, disciplined
inthe tradition of that departnent and notivated by the
i ncentive of car eer advancenent avail abl e in t hat
departrment. They al so . recommended that 16,585 survey
villages in the State of Tam | Nadu shoul d be grouped into
11, 9554 revenue groups. The Conmi ssion further recommended
that the 11,954 revenue groups should be regrouped into
l arger village panchayats with a population of about 5,000
and the 8 annual ~panchayat tax demand of the order of Rs.
5,000. The Comm ssion envisaged that wth some margina
adjustnent the enlarged village panchayat would be of the
order of 4,000 in the State of Tam| Nadu and that there
should be a village officer, a village clerk and a vill age
peon in respect of each such-enlarged village panchayat and
on appointnment to these offices, the holders of village
of fices appointed under, the two repealed statutes and the
Board’'s Standing orders should be renoved and the forner
village offices should be abolished since the Comi ssion
felt that "the adm nistration at the grass root |evel,
provided by the present generation of village officers with

feudal traditions, is inconsistent wth the-egalitarian
principles ained at in  our denobcratic constitution". The
Conmi ssion further felt that "the reform of village

adm nistration has high priority, as it would benefit the
whol e mass of rural population." The Conmi ssion, however,
took note of the fact in paragraph 2.11 of its Report that
the CGovernment had, in the recent years, attenpted to renedy
the situation by repealing the Madras Hereditary  Vill age
of fices Act, 1895 and by fram ng a set
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O new service rules for village establishnment under Article
309 of the Constitution. But it was of the opinion that the
said Rules, however, did not go far enough as they were not
applicable to the existing set of village officers. It was
of the viewthat full-time officers could be expected to
service a nuch larger area than the existing villages or
groups of villages and such regrouping of villages into
| arger groups had to be done carefully taking into account
| ocal conditions such as conpactness of the group, easy
i nt ercomuni cati ons, nature of |and, nunber of hol dings etc.
The Conm ssion, however, was of the view that such of those
anmong the existing village headnen and karnans, who had
passed the S.S.L.C Examination m ght be considered for the
posts of the village officers and village clerks on their
past performance. Sinmilarly as regards village officers
wor ki ng in the Kanyakumari district and the Shencottah tal uk
of the Tirunelveli district which came over to the State of
Tam| Nadu fromKerala in 1956 on the reorganisation of
States, the Conmission observed that | nost of the village
of ficers of those transferred territories who were qualified
and full-time Government servants shoul d be absorbed in the
new set up as envisaged by the Comm ssion. On May 17, 1975,
the Governor of Tamil Nadu pronulgated the Tam | Nadu
Village officers (appointed under B.S. Os) Service Rules,
1974 under the proviso to Rule 309 of the Constitution in
respect of the village officers appointed prior to Decenber
16, 1970. The above Rul es were, however, kept in abeyance by
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an order made on July 1, 1975 on receipt of representations
fromthe village officers in regard to the fixation of the
age of superannuation at SS years. On August 24,1977, the
Chief Mnister of Tami|l Nadu announced on the floor of the
Legi sl ative Assenbly that the Government proposed to set up
a Conmttee to . exam ne whether the posts of karnams could
be di spensed w th. Thereafter on Cctober 9,]978, the Tam |
Nadu Village officers (appointed under B.S. Os) Service
Rul es, 1978 were issued fixing the age of retirenent of the
village officers at 60 years. Sub-rule (2) of & Rule I of
the said Rules stated that the said Rules would apply to al
village officers holding the posts of village headman or
additional village headman, village karnam or additiona
village karnam talayari, vetti or ni rganti ei t her
permanently or tenporarily on Decenber 16, 1970 provided
that at the time of their appointnment, they were qualified
under the Board' s Standing orders. The GCovernnent thought
that the said Rules would be applicable to all village
officers 'who were holding village offices on Decenber
16, 1970 refer-
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red to in Rule 1(2). But sone of the holders of the village
of fices who had been appointed under the Madras Act No. 111
of 1895 prior to the decision of this Court in Gazula
Dasaratha Rama Rao's case (supra) which as rendered on
Decenmber 6, 1960, filed wit petitions on the file of the
H gh Court of Madras stating that the Taml Nadu Village
of ficers (appointed ‘under the b.) Service Rules, 1978 which
fixed the age of superannuation of village officers at 60
years were not applicable to them since on a true
construction of the said Rules, they were inapplicable to
them The H gh Court of Midras allowed the said wit
petitions by its judgnent dated August 18, 1980 hol ding: "W
have already extracted sub-rule (2) of rule 1 of the rules.
That rule expressly states that the rules will apply to
village officers, who, at the time of their appointnent,
were qualified under the Board's Standi ng orders applicable
to them and their appoi ntnment had been made by the authority
conpetent under the Board's Standing orders. |In respect of
these petitioners, who were appointed under the provisions
of Madras Act 3 of 1895 before 6th Decenber, 1960, there was
no question of their being qualified to be appointed to the
village office wunder the Board s Standi ng orders applicable
to them and their qualifications and appointnment rested
solely on the provisions contained in Section 10 of the Act.
Consequently the petitioners herein wll 'not answer the
description contained in sub-rule (2) of rule (1) of the
rules. If they do not answer the description contained in
sub-rule (2) of rules, the rules are not applicable to them
and therefore, they can not be required to retire under rule
4 (1) of the rules.”

It woul d appear that sonme of the other village officers
to whom the said Rules had been made applicable had al so
filed wit petitions on the file of the H gh Court
qguestioning the validity of the Rules on the ground that the
said Rules made a discrimnation between them and the
village officers who were holding office prior to Decenber
16, 1970 to whomthe said Rules were held to be inapplicable
by the judgment of the High Court delivered on August 18,
1980 and those petitions were posted for hearing during the
first week of Decenber, 1 980. Before the said petitions
were taken up for hearing the Governor of Tanmi| Nadu issued
the ordi nance on Novenber 13, 1980 abolishing the posts of
part-tinme village officers in the State of Taml Nadu
| mredi ately after the pronmulgation of the ordi nance, steps
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were taken to take possession of all the records with the
village officers who were holding offices on that day and to
repl ace them by O ficers appoi nted under
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section 14 of the ordi nance. |Imrediately after the
promul gation of the said ordinance, some of the village
officers who were affected by it questioned its wvalidity
before this Court in Wit Petitions Nos. 5880-82 of 1980 and
5921 of 1980. The other connected wit petitions cane to be
filed thereafter. |In the neanwhile the Tami| Nadu State
Legi sl ature passed the Act which is inmpugned in these
petitions replacing the ordinance. The petitioners have
challenged in these wit  petitions the Act also by seeking
appropriate anmendnent of their petitions.

The broad features of the Act are these: The object of
the Act is set out in its preanble. Because the State
CGovernment was of ‘the —opinion that the systemof part-tinme
vill age officers was outnmoded and did not fit in with the
nodern needs of “village adnmnistration and the State
CGovernment had after careful” consideration taken a policy
decision to abolish all the posts  of part-tine village
officers on grounds of  administrative necessity and to
i ntroduce a system of whole-tine officers to be incharge of
vill age adm nistration, the Act canme to be enacted wth
ef fect from Novenber 14, 1980 in the place of the ordi nance.
The Expl anatory Statenent attached to the ordinance also
contained a statenent to the same effect indicating the
object of the Ordinance. The expression 'part-time village
officers’ is definedin section2 (e) of the Act as village
headman (including additional ~village (headman village)
karnam (i ncl udi ng chief karnam and additional village
karnan) or Triune officer (who was exercising functions of
three different village officers) appointed under the Madras
Act Il of 1894, the Madras Act |1l of 1895, the Board s
Standi ng orders, the Tami| Nadu village Service Rules, 1970
officers Kuvalar, or any other law but does not include,
Grama Kaval ar Grama Paniyal ar ~and Pasana Kaval ar. Vill age
Admi ni strative officer neans an officer appointed  under
section 4(1) of the Act. By sec. 3 of the Act, the posts of
part-tinme village officers were abolished with effect from
Novermber 14, 1980 and every officer holding post so
abol i shed ceased to hold such post. The Act  provided for
appoi ntnent of Village Adm nistrative officers. Section 5 of
the Act provided for paynent of conpensation to those who
ceased to be part-time village officers calculated in
accordance with the formula nentioned in it. Section 10 of
the Act provided that the Act would not apply to the posts
of karnams which were held by whol e-tine Government servants
inthe city of Madras and the posts of village officers and
vill age assistants which were held by the whol e-
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time Governnent servant in the Kanyakumari district and
Shencottah tal uk of the Tirunelveli districts.

Three principal points are urged before us by the
petitioners in these petitions (i) that the ordi nance and
the Act are violative of Art. 19(1)(g) of the Constitution,
(ii) that they are violative of Article 311 (2) of the
Constitution and (iii) that they contravene Article 14 of
the Constitution. The State GCovernment contends that since
by the ordinance and the Act, «certain posts have been
abol i shed, the officials who were incunbents of the
abol i shed posts cannot raise any of the grounds raised by
t hem

Entry 41 in List Il of the Seventh Schedule to the
Constitution confers the power on the State Legislature to
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nmake laws wth respect to State public services subject to
the provisions of the Constitution. Article 309 of the
Constitution provides that subject to the provisions of the
Constitution, the State Legislature may regulate the
recruitment and conditions of service of persons appointed
to public services and posts in connection with the affairs
of the State. Article 311 (2) of the Constitution states
that no person who is a nenber of a civil service of the
Union or an all-India service or a civil service of a State
or holds a civil post under the State shall be disnissed or
renoved or reduced in rank except after an inquiry in which
he has been inforned of the charges against himand given a
L reasonable opportunity of being heard in respect of those
charges. Article 14 of the Constitution guarantees equality
before the law and equal protection of the laws. It is not
di sputed that any law that is passed in relation to a
Governnment enpl oyee should not contravene any of these
provisions-Article 19 (1)(g), Article 311 (2) and Article 14
of the! Constitution. W shall now proceed to exanine the
case with reference to each of them

The power— to abolish~ a civil —post is inherent in the
right to create it. The Government has always the power,
subj ect, of course, to the constitutional provisions, to
reorgani se a departnent to provide efficiency and to bring
about economy. It /can abolish an office or post in good
faith. The action to abolish a post should not be just a
pretence taken to get rid of an inconvenient incunbent. W
have the following statenent of “the law in American
Jurisprudence 2nd, Vol. 63 at Pages 648-649
644

"37. Manner, sufficiency, validity, and effect.

It is not always easy to .determine whether a
public office has been abolished. It is not sufficient
nmerely to decl are that a particular office is
abolished, if in fact it is not abolished, and the
duties thereof are continued.  An office is abolished
when the act creating it is repealed. But the repeal of
the statute creating an office, acconpanied by the re-
enactment of the substance of it, does not abolish the
office. Abolition of an office nay also be brought
about by a constitutional provision, or by a new
constitution or a constitutional anmendnent. A non-
constitutional office may be indirectly abolished as by
| egislating away the duties and enolunents of the
of fice.

The legislature may not evade constitutiona
provisions by a sham or pretended abolition of an
office, as where there is nere colorable abolition of
the office for the purpose of getting rid of/ its
i ncumbent. This may happen where an office is abolished
interms and pronptly recreated under the sane or a
different nanme, provided the legislature does not
attach duties and burdens to the new office of a
character such as to make it in reality a different
of fice.

VWere an office is duly abolished by the
| egislature or the people, it ceases to exist and the
i ncumbent s no longer entitled to exercise the
functions thereof, or to claim conpensation for so
doi ng, unless he is under contract with the state so as
to cone wthin the protection of the constitutiona
i nhibition against inpairnent of the obligation of
contract. Since a de jure office is generally essentia
to the existence of a de facto officer, persons cannot
act as de facto officers of an office which has been
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abol i shed. "

H Eliot Kaplan wites in his book entitled "The Law of

Cvil Service" at pages 214-115 thus :

"8. "CGood Faith" in Abolition of Positions-There
of course, is no vested right to enployment in the
public service. The notion, nuch too prevalent, that
any one who has been appointed after a conpetitive
exam nation is entit-
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led to be retained in the service is erroneous. Wiere
there is any reasonable justification for elimnating
positions in the public service, even where such
abolition of positions may be subject to judicia
review, the inclination of the courts is not to
interfere, avoiding substitution of judicial w sdom or

j udgrment for that of the admnistrator.

A position i's not- lawfully abolished solely
because it ~has been |left vacant for a short period of
time and - subsequently filled by another appointee than
the one laid off and entitled to re-enpl oynent.

Good faith of a head of departnent in abolishing a
position on alleged grounds of econony has often been
chal | enged. Mst -~ courts have held that the issue of
good faith on the part of an admnistrative official is
one of law solely for the court to pass on, and not an
i ssue of fact which may be submitted to a jury for
determ nation. The jury nay deternine the facts, which
the court in ‘turn may find as a matter of |aw
constitute bad faith; but averdict by a jury that a
department head had acted in bad faith in abolishing a
position was set aside as a conclusion of 1aw, and not
properly finding of fact. Wat constitutes bad faith as
a matter of Ilaw in abolishing positions 'nmust be
determ ned by the precise facts in each case. As a
general rule, where positions are purported to be
elimnated and incunbents laid off, and thereafter
identical or simlar positions are re-established and
the positions filled by others not entitled under the
Cvil service law and rules to such enploynments, the
courts will not hesitate to order re-enploynment of the
| aid off enpl oyees."

The above passages sum up the |aw on the question of
abolition of posts in civil service as it prevails inUnited
States of Anerica

In England too there is provision. for -~ conpul sory
premature retirement in the public interest on structura
grounds, grounds of limted efficiency and redundancy. (Vide
par agraph 1303, Vol. 8 Hal sbury’s Laws of Engl and 4th Edn.)
646

In the instant case, the abolition of the posts of
village officers is sought to be achieved by a piece of
| egi sl ati on passed by the State Legislature. Want of good
faith or mal afi des cannot be attributed to a Legislature. W
have only to see whether the legislation is a col ourable one
lacking in |egislative conpetence or whether it transgresses
any other constitutional limtation

So far as the argument based on Article 19 (1) (g) of
the Constitution is concerned, we are bound by the view
expressed by the Constitution Bench of this Court in
Fertilizer Corporation Kangar Union (Regd), Sindri & Os. v.
Union of India & Os. in which Chandrachud, C.J. has
observed at pages 60-61 thus :

"The right to pursue a calling or to carry on an
occupation is not the sanme thing as the right 1o work
in a particular post under a contract of enploynent. If
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the workers are retrenched consequent upon and on

account of the sale, it will be open to themto pursue

their rights and renedies under the Industrial Laws.

But the point to be noted is that the closure of an

establishnent in which a workman is for the time being

enpl oyed does not by itself infringe his fundanenta
right to carry on an occupation which is guaranteed by

Article 19 (1) (g) of the Constitution. Supposing a | aw

were passed preventing a certain category of workers

fromaccepting enployment in a fertiliser factory, it
woul d be possible to contend then that the workers have
been deprived of their right to carry on an occupation

Even assuming that sone of the workers may eventually

have to be retrenched in the instant case, it will not

be possible to say that their right to carry on an
occupation has been violated. It woul d be open to them

t hough undoubtedly it will not be easy, to find out

ot her avenues of  enploynent as industrial workers.

Article 19 (1) (g) confers a broad and general right

which is available to all persons to do work of any

particular kind and of their choice. It does not confer

the right to hold a particular job or to occupy a

particul ar post of one’s choice. Even under Article 311

of the Constitution, the right to continue in service

falls with the abolition of the post in
647

whi ch the person is working. The workers in the instant

case can no nore conplain of the infringenent of their

fundanental right under Article 19 (1) (g) than can a

Covernment servant - conplain of the termnation of his

enpl oyment on the abolition of his post. The choice and

freedom of the workers to work as industrial workers is
not affected by the sale. The sale may at the highest
affect their locum but it does not affect their |ocus,
to work as industrial workers. This is enough unto the

day on Art. 19 (1) (g)."

In view of the above ruling, (it is not possible to hold
that the Act violates Article 19 (1) (g) as it  does not
affect the right of any of the incunbents of the posts to
carry on any occupation of their choice even though they may
not be able to stick on to the posts which they were
hol di ng.

We shall next exami ne the argunment based on Article 311
(2) of the Constitution. W have already seen in the
Fertilizer Corporation Kangar Union’s case (supra) the
observation to the effect 'Even under Article 311 of the
Constitution, the right to continue in servicefalls with
the abolition of the post in which the person is working.
It is said that the "act of renobving a person froma chair
is different fromthe act of renoval of the chair itself’
al though the incunbent |oses the chair in both the cases.
Since it is. strenuously urged before us that thereis some
amount of contradiction in some of the rulings of  this
Court, we shall review the legal positionto the extent
necessary before reachi ng our own conclusion on the
guesti on.

The doctrine that the tenure of a holder of a civi
post is dependent upon the pleasure of the Crown is peculiar
to English I aw

In India, Article 310 of the Constitution of India
provi des :

"310 (1) Except as expressly provided by this
Constitution, every person who is a nenber of a defence
service or of a civil service of the Union or of an al
India service or holds any post connected with defence
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or any civil post . under the Union holds office during
the pleasure of the President, and every Person who is
a nenber of a civi
648
service of a State or holds any civil post under a
State holds office during the pleasure of the Governor
of the State
(2) Notwi thstanding that a person holding a civi

post under the Union or a State holds office during the
pl easure of the President or, as the case may be, of
the Governor of the State, any contract under which a
person, not being a nmenber of a defence service or of

an all-India service or of a civil service of the Union
or a State, is appointed under the Constitution to hold
such a post may, if the President or the Governor, as

the case my be, deens it necessary in order to secure
the services af a person having special qualifications,
provide for~ the payment to him of compensation, if
before the expiration of an agreed period that post is
abol'ished or~ he is, for reasons not connected with any
m sconduct on his part, required to vacate that post."
While the doctrine of pleasure incorporated in Article
310 cannot be control l'ed by any |egislation, the exercise of
that power by the President or the Governor, as the case my
be, is however nade subject to the other provisions of the
Constitution, one of them being Article 311, which is not
nmade subject to any other provision of the Constitution and
is parambunt in the field occupied by it. The contention
urged before us is ‘that every kind of termnation of
enpl oyment under Governnent would attract Article 311 (2) of
the Constitution and a termmnation on the abolition of the
post cannot be an exception. Wile construing Article 311
(2) of the Constitution, as it stood then, in Parashotam La
Dhingra v. Union of India, Das, C.J. Observed
"The Covernnent cannot terminate his  service
unless it is entitled to do so (lI) by virtue of a
special term of the contract of enploynent, 'e.g., by
giving the requisite notice provided by the contract or
(2) by the rules governing the conditions of his
service, e.g., on at t ai nnent of t he age of
superannuation prescribed by the rules, or on the
ful fill ment of rul e condi tions for conpul-sory
retirement or subject to certain safeguards, on the
abolition of the post or on being
649
found guilty, after a proper enquiry on notice to him
of m sconduct, negligence, inefficiency or-any other
di squalification.”
(enphasi s added)
Again at pages 857-858 in the sane judgnent, the
| ear ned Chief Justice observed
"The foregoi ng concl usi on, however, does not solve
the entire problem for it has yet to be ascertained as
to when an order for the termnation of service is
indicted as and by way of punishnent and when it is
not. It has already been said that where person is
appoi nted substantively to a per manent post in
CGovernment service, he normally acquires a right to
hold the post until under the rules, he attains the age
of superannuation or is conpulsorily, retired and in
the absence of a contract, express or inplied, or a
service rule, he cannot be turned out of his post
unl ess the post itself is abolished or unless he is
guilty of misconduct, negligence, inefficiency or other
di squal i fications and appropri ate proceedi ngs are taken
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under the service rules read wth Art. 311 (2)."

(enphasi s added)

It may be nentioned here that the words "subject to
certain safeguards" found in the earlier extract are not
used with reference to abolition of posts in the above
extract. Later on, Das, C.J observed that the Court should
apply two tests nanely (1) whether the servant had a right
to the post or the rank or (2) whether he had been visited
with evil consequences such as |oss of pay and all owances, a
stigma affecting his future career in order to determ ne
whet her the renoval of an officer froma post attracted
Article 311 (2). The decision in ParshotamLal Dhingra’s
case (supra) was reviewed by a Bench of seven Judges of this
Court in Mdti Ram Deka etc. v. GCeneral Manager, N E F.
Rai | ways, Maligaon, Pandu v. etc. In that case the question
whi ch arose for consideration was whether Rules 148 (3) and
149 (3) of the Indian Railway Establishnment Code viol ated
either Article 311 (2), or Article 14 of the Constitution
Sub-rules (1) ~and (2) of Rule 148 dealt wth tenporary
rail way servants ~and apprentices respectively. The rel evant
part of Rule 148 (3) read thus :

650

"148 (3) other (non-pensionable) railway servant: -
The service of ‘ot her (non-pensionable) railway servants
shall be liable to term nation on notice on either side
for the periods shown below. Such notice is not however
required in cases of dismissal” or  renpval as a
di sci plinary measure after conpliance with the
provi si ons of Clause (2) of Article 311 of the
Constitution, retirenent on attaining the age of
superannuation, and termnation of  service due to
nmental or physical incapacity."

Rule 149 was brought into force in-the place of Rule
148 in the case of pensionable servants in November, 1957.
Here again, sub-rules (1) and (2) of Rule 149 dealt with
tenmporary railway servants and apprentices. Rule 149 (3)
read thus:

"149 (3) other railway servants:- The services of
other railway servants shall be liable to-ternination
on notice on either side for the periods shown bel ow.
Such notice is not however, required in- cases of
dismssal or renoval as a disciplinary neasure after
conpliance with the provisions of clause (2) of Article
311 of the Constitution, retirenent on attainingthe
age of superannuation, and termnation of service due
to nmental or physical incapacity."

The majority judgment in this case, however, observed
that a Governnment servant on being appointed to a . post
permanently acquired a right to hold the post  under/ the
Rul es until he attained the age of superannuation or was
conpul sorily retired or was found gqguilty of an act of
m sconduct in accordance with Article 311(2). It disapproved
the statement found in Parshotam Lal Dhingra's case (supra)
at pages 857-858 to the extent it recognised the renoval of
a permanent Governnent servant under a contract express. or
inp lied or a service rule. After referring to one passage
at page 841 and another at page 843 in Parsotam La
Dhingra’s case, GGajendragadkar, J. (as he then was), who
delivered the nmmjority judgnent in Mdti Ram Deka' s case
(supra) observed at pages 718-719 thus:

'Readi ng these two observations together, there
can be no doubt that with the exception of appointnents
hel d under special contract, the Court took the view
that wherever a civil servant was appointed to a
per manent post substantively, he had a right to hold
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that post wuntil. he reach ed the age of superannuation

or was conpulsorily retired
651

or the post was abolished. In all other cases, if the

services of the said servant were termnated, they

woul d have to be in conformty with the provisions of

Art. 311(2), because termination in such cases anmpunts

to renoval. The two statenments of the law to which we

have just referred do not |eave any room for doubt on
this point." (enphasis added)

It may be noticed that renoval of a Government servant
froma post on its abolition is recognised in the above
passage as a circunstance not attracting Article 311(2) of
the Constitution. The Court after a review of all the
deci sions before it including the decision in Parshotam La
Dhingra’s case (supra) held that the above two Rules 148 (3)
and 149 (3) which authorised the renoval officers holding
the posts  substantively by issuing a nmere notice infringed
Article 311 (2) of the Constitution. The question of
abolition of posts did not arise for consideration in this
case. The validity of renmoval of  a Governnment servant
hol ding a permanent post on its abolition was considered by
Desai, J. and Chandrachud, J. (as he then was) in P.V. Naik
& Os. v. State of ‘Maharashtra & Anr. (1) The |earned Judges
hel d that the term'nation of service of a Governnent servant
consequent upon the abolition of posts did not involve
puni shnment at all and therefore did not attract Article
311(2).

Since nuch reliance is placed by the petitioners on the
decision of this Court  in State of Mysore v. H Papanna
Gowda & Anr. etc.(2) it is necessary to exam ne that case in
sone detail. The facts of that case were these: The
respondent in that case was hol ding the post of a chenica
assistant in the Agricultural Research Institute, Mandya in
the Department of Agriculture of the State of Mysore. Under
the Mysore University of Agricultural Sciences Act, 1963
which cane into force on April 24, 1964, the University of
Agricultural Sciences was established. Sub-section (5) of
section 7 of that Act provided:

"7. (5) Every person enployed in any of the
col l eges specified in sub-section (1) or in-any of the
institutions referred to in sub-section (4) imredi ately
bef ore the appointed
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day or the date specified in the order ~under sub-
section (4), as the case may be, shall, as fromthe
appoi nted day or the specified date, becone an enpl oyee
of the University on such ternms and conditions as may
be determined by the State Governnent in consultation
with the Board."

The Board referred to in the above sub-section was the
Board of Regents of the University. By a notification dated
Sept ember 29, 1965 issued under section 7(4) and (5) of that
Act, the control and managenent of a nunber of research and
educational institutions under the Departnent of Agriculture
were transferred to the University. Aongwith them the
Institute in which the respondent was working was also
transferred to the University. The result was that the
respondent ceased to be an enployee of the State Government
and became an enployee of the University. Thereupon he
guestioned the validity of sub-sections (4) and (5) of
section 7 of the said Act on the ground that they
contravened Article 311(2) of the Constitution before the
H gh Court of Mysore, which upheld his plea. The State
CGovernment questioned the decision of the High Court before
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this Court in the above case. This Court affirmed the
decision of the Hgh Court holding that Article 311(2) of
the Constitution had been contravened as the prospects of
the respondent in Government service were affected. In this
case the parties proceeded on the basis that there was no
abolition of post as such as can be seen fromthe judgnent
of the H gh Court. The only ground was whet her when the post
continued to exist though under a different master, in this
case it being the University, it was open to the State
Covernment to transfer its enployee to the control of a new
master without giving an option to himto state whether he
woul d continue as a Governnent enployee or not. The court
was not concerned about ' the consequences of abolition of a
post as such in this case. As can be seen fromthe judgnent
of the H gh Court in this case (vide Papanna Gowda v. State
of Msore(l) one serious infirmty about the inpugned
provi sions was that whoever was holding the post in any of
the institutions transferred to the University automatically
ceased to  be the Governnment servant. Even if the case was
one where abolition of the post wasinvolved, the |aw should
have made  provision for the determtion of the enployees in
the cadre in question who would cease to be
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CGovernment enpl oyees with reference to either the principle
of "last cone, first go’ or any other reasonable principle
and given theman option to join the service under the new
master instead of just transferring all the enployees who
were then working iln'the institutionsto the University. The
i mpugned provisions  were not rules dealing with the age of
superannuati on or conpul sory retirement. Nor the case was
dealt with on the principleof abolition of posts. The
decision in this case takes its colour from the peculiar
facts involved init. One principle that may be deduced from
this decision is that if a post is not a special post and
its incunbent is a nenber of a cadre his rights as a nenber
of the cadre should be considered before decidi ng whet her he
has cased to be a governnent enployee on the abolition of
the post. It is likely that on such scrutiny the services of
anot her nmenber of the cadre nay have to be term nated 'on its
abolition or some other nenber of the cadre may have to be
reverted to a lower post from which he may -have been
promoted to the cadre in question by the application of the
principle of ’'last conme, first go' . If, however, where the
post abolished is a special post or where an entire cadre is
aboli shed cadre and there is no lower cadre to which the
menbers of the abolished can reasonably be reverted, the
application of this principle may not arise . at all. In the
circunstances, the petitioners cannot derive much assi stance
fromthis decision.

The question whet her Article 311(2) woul d be
contravened if CGovernnent servant holding a «civil post
substantively |l ost his enployment by reason of the abolition
of the post held by him directly arose for consideration
before this Court in M Ramanatha Pillai v. The state of
Kerala & Anr.(1) Two points were examned in that case: (i)
whet her the Governnment had a right to abolish a post in a
service and (ii) whether abolition of a post was di snmi ssa
or renmoval wthin the neaning of Article 311 of the
Constitution. The Court held that a post could be abolished
in good faith but the order abolishing the post mght |ose
its effective character if it was established to have been
nmade arbitrarily, mamla fide or as a nask of some pena
action within the neaning of Article 311 (2). After
considering the effect of the decisions in Parashotam La
Dhingra’s case (supra), Chanpaklal Chimanlal Shah v. The
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Uni on of India,(2)
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Moti Ram Deka's case (supra), Satish Chandra Anand v. The
Union of India (1) and Shyam Lal v. State of U P. and Union
of India.(2) This Court observed in this case at page 526
t hus:

"The abolition of post may have the consequence of
term nation of service of governnent servant. Such
termnation is not dismissal or renoval wthin the
meani ng of Article 311 of the Constitution. The
opportunity of showing cause against the proposed
penalty of dism ssal or renoval does not therefore
arise in the case of abolition of post. The abolition
of post is not a. personal penalty against the
governnent servant. The abolition of post is an
executive policy decision. Wiether after abolition of
the post, the Covernnent - servant who was hol ding the
post woul d or could be offered any enpl oynent under the
State would therefore be a matter of policy decision of
the ‘Governnent because the abolition of post does not
confer on the person hol ding the abolished post any
right to hold the post."

The true effect of the decision in Mditi Ram Deka’s case
(supra) on the question of applicability of Article 311 (2)
of the Constitution to a case of abolition of post has been
clearly explained in this case and we have very little to
say anything further on it. Suffice it to say that the Mti
Ram Deka’'s case (supra) is no authority for the proposition
that Article 311 (2) would be attracted in such a case.

The above view was followed by this Court in State of
Haryana v. Des Raj Sangar & Anr.(1) to which one of us
(Murtaza Fazal Ali, J.) was a party. Khanna, J. speaking for
the Court observed at pages 1037-38 thus:

"Whet her a post shoul d be retained or abolished is
essentially a matter for the Government to decide. As
long as such decision of the  CGovernment is taken in
good faith the same cannot 'be set aside by the court.
It is not open to the court to go behind the 'w sdom of
the decision and substitute its own opinionfor that of
the CGovernment on the point as to whether a post should
or shoul d not be
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abol i shed. The decision to abolish the post should,
however, as already nentioned, be taken in good faith
and be not used as a cloak or pretence to termnate the
services of a person holding that post. In case it is
found on consideration of the facts of a case that the
abolition of the post was only a device to termninate
the services of an enployee, the abolition of the post
woul d suffer froma serious infirmty and would be
liable to be set aside. The ternination of “a post in
good faith and the consequent termnation of the
services of the incunbent of that post would not

attract Article 311."

Bef ore concluding our discussion on this topic, it is
necessary to refer to a decision of the Jammu and Kashnir
H gh Court in Abdul Khalik Renzu & Os. v. The State of
Jammu and Kashmir (1) to which one of us (Murtaza Fazal Ali,
J. (as he then was) was a party in which the validity of the
abolition of posts constituting the special police squad of
the State of Jammu and Kashmr was questioned. In that case,
the Hgh Court while recognising the power of the State
Covernment to abolish the posts and to ternminate the
services of the incunmbents of such posts held that such
action could be validly taken only subject to certain
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safeguards and in the absence of any such safeguards the
abolition was bad. The High Court did not clearly spell out
the nature and extent of safeguards referred to therein. The
Hi gh Court relied on the words ’'subject to certain
saf equards, on the abolition of posts’ in the passage
occurring at page 841 in Parshotam Lal Dhingra s case
(supra) which is extracted above to reach the conclusion
that unless the abolition of posts was acconpani ed by such
saf eguards, Article 311 would be infringed. Wth respect, it
shoul d be stated that the H gh Court did not notice that in
anot her passage at pages 857-858 in the sanme decision, which
is also extracted above, the abolition of posts referred to
therein was wunqualified. In this passage there is no
reference to any safeguards at al | . Pr obabl y t he
"safeguards’ referred to in the passage at page 841 in
Par shotam Lal Dhingra s case  (supra) neant an abolition of
posts which was in good faith and not a pretence of
abolition of a post resorted to in order to get rid of its
i ncumbent ‘and the creation of the sane post with a different
formor. ‘name with a new incunbent. The above view of the
H gh Court of Janmu and Kashmr is however, in conflict with
the decision in Ramanat ha
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Pillai’s case (supra) and hence nust be considered as having
been overruled by 'this Court. In nodern admnistrations, it
is necessary to recongnise the existence of the power with
the Legislature or the Executive to create or abolish posts
in the civil service of the State. The volume of
admini strative work, the neasures of economy and the need
for streamining the adm nistration to make it nore
efficient my i nduce the State Gover nnment to nmake
alterations in the staffing patterns of the civil service
necessitating either the increase or the decrease in the
nunber of posts. This power is inherent-in the very concept
of governnental administration. To deny that power to the
CGovernment is to strike at the very roots of proper public
adm ni stration. The power to aboli'sh a post which may result
in the holder thereof ceasing to be a Governnent servant has
got to be recognised. But we may hasten to add that any
action legislative or executive taken pursuant to that power
is always subject to judicial review.

It is no doubt true that Article 38 and Article 43 of
the Constitution insist that the State should endeavour to
find sufficient work for the people so that they nay put
their capacity to work into economc use and earn a fairly
good living. But these articles do not nean that every body
should be provided with a job in the civil service of the
State and if a person is provided with one he should not be
asked to leave it even for a just cause. If it were not so,
there would be no justification for a snmall percentage of
the popul ation being in Governnment service and in receipt of
regular income and a large ngjority of them remaining
outside with no guaranteed means of living. It would
certainly be an ideal state of affairs if work could be
found for all the able bodied men and wonen and everybody is
guaranteed the right to participate in the production of
national wealth and to enjoy the fruits thereof. But we are
today far away fromthat goal. The question whether a person
who ceases to be a Government servant according to |aw
shoul d be rehabilitated by giving an alternative enpl oynent
is, as the |law stands today, a nmatter of policy on which the
Court has no voice.

On a fair construction of the provisions of Article 311
(2) of the Constitution and a consideration of the judicia
precedents having a bearing on the question, we are of the
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view that it is not possible to hold that the termnation of
servi ce brought about by
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the abolition of a post effected in good faith attracts
Article 311 (2). An analysis of Article 311 (2) shows that
it guarantees to a person who is a nenber of a civil service

of the Union or an all-India service or a civil service of a
State or holds a civil post the right to defend hinself in
any proceeding leading to his dismssal, renoval or

reduction in rank. It requires that in such a case an
inquiry should precede any such action, at that inquiry he
should be informed of the charges against himand given a
reasonabl e opportunity of being heard in respect of those
charges. Wiere it is proposed after such inquiry to inpose
upon him any such penalty, such penalty may be inposed on
the basis of the evidence adduced during such inquiry and it
shall not be necessary to give such person any opportunity
of making representation on the penalty proposed. The second
proviso to Article 311 (2) of the Constitution sets out the
circunstances when that clause would not apply. These
provisions show that Article 311 (2) deals with the

di sm ssal, renoval, or reduction in rank as a nmeasure of
penalty on proof of an act of m sconduct on the part of the
of ficial concerned. This fact is ‘enphasised by the

introduction of the words ’'an inquiry in which he has been
i nfornmed of the charges against him in Art. 311(2) when it
was substituted in the place of the former clause (2) of
Article 311 by the 'Constitution (Fifteenth Amendnent) Act,
1963 which canme into force on Cctober 5, 1963. In the
circunmstances, it is . difficult to hold that either the
decision in Mti Ram Deka's case (supra) or the decision in
Papanna Gowda's case (supra) |ays down that the provisions
of Article 311 (2) should be conplied with before the
services of a GCovernment servant are ternminated as a
consequence of the abolition of the post held by himfor
bona fide reasons. In view of the foregoing, it cannot be
said that the Act impugned in these petitions by which the
village offices in the State of Tam| Nadu were abolished
contravenes Article 311(2) of the Constitution.

W have now to consider the subnission based on Article
14 of the Constitution. This aspect of the case has to be
exam ned from two angles- (i) whether the step taken by the
Legi slature to abolish the village offices in question is so
arbitrary as to conflict with Article 14 of the Constitution
and (ii) whether unequal s have been treated as equal s by the
Legi sl ature.

VWile dealing with the first point it is to be observed
that the posts of village officers which were governed by

the Madras Act Il of 1894, the Madras Act Il of 1895 and
the Board' s Standing Orders
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were feudalistic in character and the appointnments to those
posts were governed by the |law of prinogeniture, the famly
in which the applicant was born, the village in which he was
born, and the fact whether he owned any property in the
village or not. Those factors are alien to nodern
adnmi nistrative service and are clearly opposed to Articles
14 and 16 of the Constitution. No mininmm educationa
qualifications had been prescribed. It was enough if the
applicants knew reading and witing in the case of sonme of
them The posts were not governed by the regular service
rules applicable generally to all officials in the State
service. Rightly therefore, the Adninistrative Reforns
Conmi ssi on reconmended their abolition and reorgani sation of
the village service. The relevant part of the Report of the
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Adm ni strative Reforns Comm ssion reads thus:
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"The concept of service was conspicuously absent
inthis relationship. Village officers were part-tine
enpl oyees and not subject to normal civil service
di scipline. They do not function from public offices
where they were expected to receive people and transact
public business. Al accounts, survey and registry
records were in their private custody. Villagers had to
go to the residences of Village officers and await the
latter’s convenience for referring to public records or
for getting extracts from them This reduced the
accessibility particularly of "high -caste" village
officers to the poor farmers of the "backward and
unt ouchabl e" communities. Their enolunents for the
part-tinme service,  were neagre and appeared to be an
honorariumrather than a |I|iving wage. Communications
and living conditions in. villages being difficult,
subordi nate i nspecting officers were dependent on the
private hospitality of village officers during their
offi‘cial visits. These factors led to the village
of ficers devel oping an attitude of condescension in

their dealings with villagers. Even though t he
hereditary principle was held to be unconstitutiona
recently, the ‘nenmbers of their famlies still get
preferential treatnent, even if informally, in filling

up vacant offices. In recent tinmes, wvillage officers
have generally ceased to be |eading and affluent riots
and are reduced to earn their |livelihood |argely
through the m suse of their position."

The problens involved in the reorgani sation of Revenue

villages in Tam | Nadu were al so discussed in the Report of
M. S.P. Anbrose, I.A S subnitted to the State Governnent
in January, 1980. In the course of the Report, he observed:

"4.2 Reorganization of Revenue Villages-

4.2.1. In view of the considerable increases in
the total beriz of villages, particularly those with
extensive irrigated areas, new rules for the regulation
and distribution of water in the project areas 'and in
old ayacut areas, and t he reduced wor k and
responsibilities of the talayaris on account of the
increase in the strength of the regular Police
establ i shnents the norns, for determ ning the strength
of the villagee establishnent, as laid down in B.P. M.
No. 324, dated the 9th Decenmber 1910, read with B. P
Ms. No. 231, dated the 23rd February 1921, no | onger
hel d good.

4.2.2. The size of the survey villages vary
widely; 4.77 hectares is the extent of the snallest
village and 20,947 hectares is the extent ~of the
bi ggest village. |In terns of population, the small est
has popul ation of 33, while the largest has a
popul ation of 12,777. Even though survey villages have
been grouped to form convenient revenue groups for
pur poses of village adm nistration, the size of revenue
groups also vary widely. Wth the increases in the area
cultivated, area irrigated (both from Governnent and
private sources) and the nunmber of pattas the work | oad
in most villages has increased considerably now The
guestion for consideration is whether a conprehensive
exercise to reorganise the revenue villages into
convenient and viable village administrative units with
reference to the existing work | oad shoul d be
attempted, and thereafter to revise the strength of the
vill age establishment by laying down fresh norms for
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determng its strength. This will be a naj or
adm ni strative exerci se. | f conveni ent vil |l age

administrative units with, nmore or less, equal work

load are to be constituted, several factors like area

cultivated (gross and net), area irrigated, crop
pattern, popul ation, nunber of pattadars and beriz have
to be taken into account
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Before this is attenpted, the mgjor policy issue is

whet her to continue the present part-tinme system of

village officers or to have regular, transferable

CGovernment servants as Village Oficers in charge of

bi gger admnistrative units as reconmended by the

Admi ni strative Reforms Conm ssion."

Having regard to the “abolition of simlar village
offices in the neighbouring States of Karnataka and Andhra
Pradesh and the agitation in the State of Tam| Nadu for
reorgani sation of village service, it cannot be said that
the decision to abolish the wvillage offices which were
feudalisticin character and an achronisns in the nbdern age
was arbitrary —or unreasonable. ~Another aspect of the sane
guestion is whether the inpugned |egislation is a col ourable
one passed wth the object of treating the incunbents of
village offices in-an wunjust way. A simlar contention was
rejection by this Court in B.R Shankaranarayana and Os. V.
The State of Mysore and Ors. (1) in which the validity of the
Mysore Village Ofices Abolition Act (14 of 1961) which
tried to achieve nore or less a simlar object arose for
consi deration, with the following observations at pages
1575- 1576:

"(13) As pointed out by this Court in  Gajapati
Narayan Deo’'s case, AR 1953 S./C. 375, the whole
doctrine of colourable |egislation resolves itself into
the question of conpetency of a particular |egislature
to enact a particular law [If~ the legislature is
conpetent to pass the particular |aw, the notives which
inmpel it to pass the laware really irrelevant. 1t is
open to the Court to scrutinize the |law to ascertain
whet her the |egislature by device, purports to make a
I aw whi ch, though in formappears to be wthin its
sphere, in effect and substance, reaches beyond it.

(14) Beyond attenmpting the argument that the
i mpugned Act is a piece of colourable |legislation
| earned Counsel for the appellant has not succeeded in
substantiating his contention that the Act and the
rul es made there under are nmerely a device for renoving
the present i ncumbents from their of fi ce. The
provi sions of the Act and the
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rul es made thereunder plainly provide for the abolition

of hereditary village offices and make those offices

stipendiary posts. The Act nmakes no secret ‘of its
intention to abolish the hereditary posts.

(15) It is argued that even after abolition, the
sanme posts are sought to be continued. It is no doubt
true that the nanes of the offices have not been
changed but there is a basic structural difference
between the posts that have been abolished. The posts
created by the new Act are stipendiary posts. They
carry salaries according to the grades created by the
rules. The i ncunbents are transferable and their
service is pensionable. Different qualifications are
prescribed for the new posts. From a consideration of
the incidents attaching to the new posts it is clear
that the old posts have been abolished and new posts
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have been created and that the whole conpl exi on of the

posts has been changed.

(16) The result is that in our opinion the

i mpugned Act cannot be held to be a piece of col ourable

| egi slation and as such invalid."

A learned discussion on all the points raised in the
above case is found in the judgnent of the H gh Court of
Mysore in B.H Honnalige Gowda v. State of Msore and
Anr. (1) Hence the above contention has to be rejected.

The next contention of the petitioners which is of sone
subst ance and which is based again on Article 14 needs to be
exam ned here. It is seen fromsection 2 (e) of the Act that
the expression ’'part-tine village officer’ is defined as
fol | ows:

"2. (e) "part-tinme village officer" nmeans Vill age

Headman (i ncluding Additional Village Headman, Village

Karnam (i ncluding Chief Karnam and Additional Village

Karnanm) or Triune O ficer appointed under-
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(1) the Madras Proprietary Estates’) Village Service
Act, 1894 (Madras Act~ Il -of 1894) or the Mdras
Hereditary Village ~offices Act, 1895 (Madras Act
11 of 1895);

(ii) the Board’ s Standi ng orders;
(iii) the Tam | Nadu Village officers Service Rules,
1970 or @ any other rules made under the proviso to
Article 309 of the Constitution; or

(iv) any other [aw,

but does not include G anma Kuval ar, G anma Paniyal ar and

Pasana Kaval ar; "

By section 3 of the Act, the posts held by the part-
time village officers, as defined above, are abolished. As a
consequence of the above provision not -nerely posts of
of ficers appointed under the Madras Act No. Il of 1894, the
Madras Act No. 11l of 1895 and the Board's Standing orders
prior to Decenber 16, 1970 but also the posts held by
of ficers appointed after that date under the Rules nmade
under the proviso to Article 309 of the Constitution i.e.
The Tami| Nadu Village Oficers Service Rules, 1970 or any
other rule nade by the Governor have been abolished. It is
argued that the abolition of posts of officials appointed
after Decenber 16, 1970 wunder the Rules nmade under the
proviso to Article 309 of the Constitution is violative of
Article 14 of the Constitution. W have given our anxious
consi deration to this submission. Any classification should
satisfy two tests-(i) that there exists an intelligible
di fferentia between those who are grouped together and those
who are not included in the group and (ii) that there exists
a reasonable nexus between the differentia and the object
for which classification is made. As stated earlier the
obj ect of the inpugned legislation is to abolish posts which
were part-time in nature and which had come into existence
under laws which were feudalistic in character and to
repl ace them by posts held by new incunbents who -are
recruited wunder it. The question for consideration is
whet her the grouping together of the part-time posts
nmentioned in section 2 (e) of the Act is unconstitutional
There is no dispute that wupto Decenber 16, 1970 al
appointnents to village offices were being nade under the
two Madras Acts referred to above and the Board’s
663
Standing orders on the basis of factors dealt with above.
But after Decenber 16, 1970, recruitnment was being made in
accordance with the Tanmil Nadu Village O ficers Service
Rul es, 1970 By the said Rules a new service of part-time
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village officers was constituted. Rule 5 thereof prescribed
the m ni mum educational qualification and the tests which an
applicant had to be eligible for being appointed. The Rul es
fixed the age of superannuation at 55 years. But even under
these Rules, the persons who were appointed were part-tine
village officers who were paid a fixed anbunt every nonth by
way of remuneration. The nature of duties performed by them
and the responsibilities they had to discharge were also the
same. The posts held by them were non pensionable posts.
Under the Act and the Rules franed thereunder, the village
adm nistrative officers to be appointed are to be recruited
directly. No person shall be eligible for appointnent to the
post of a village adm nistrative officer unless he possesses
the m ni mum general educational qualification referred to in

Rule 12 (a) (i) of Part Il of the Tanm|l Nadu State
Subordi nate Services ~Rul es and prescribed Schedule | to the
said Part [|1. Every person appointed to the post has within

a period of one year fromthe date on which he joins duty to
undergo the training and pass the tests prescribed by Rule 9
of the Rules nmade under the Act. Every person appointed as a
village administrative officer is Jliable to be transferred
fromone place to another. The age of superannuation is
fixed at 58 years. The said posts are no |longer part-time
posts and the holders thereof are full tinme Governnent
officials entitled' to'draw salary every nonth in the scale
of Rs. 350-10-420-15-600 and other allowances and these
posts are pensionable posts. It is also to be seen fromthe
reconmendati ons of ‘the Admi nistrative Refornms Conmi ssion and
other material placed before us that the revenue village
will be reorganised so as to form viable admnistrative
units which would require the services of a whole tine
village administrative officer. The area under a village
administrative officer is nmuch larger than many of the
exi sting revenue villages. When such reorganisation of the
village administration is contenplated, it would not be
possible to allow charges of diverse sizes to continue to
remain in any part, of the State of Tam | Nadu. In these
ci rcunst ances, even though the wvillage officers “appointed
after Decenber 16, 1970 are in a way different from the
village officials appointed prior to that date, they too
cannot be equated with the new village administrative
officers who will be appointed under the Act and the Rules
made t her eunder.
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It cannot, therefore, be held that Article 14 of the
Constitution has been violated in abolishing the posts held
by those appoi nted after Decenber 16, 1970.

The petitioners in Wit Petitions Nos. 6191, 6355 and
6356 of 1980 who are holders of village offices in Tiruttan
Tal uk and Pal lipatu area have questioned the inpugned Act on
the ground that the State Legislature could not pass the | aw
wi thout the previous approval of Central GCovernnment as
required by the proviso to sub-section (4) of section 43 of
the Andhra Pradesh and Madras (Alteration of Boundaries)
Act, 1959 (Central Act 56 of 1959). The area in which these
petitioners were working as village officials fornms part of
the transferred territories transferred from Andhra Pradesh
to Tam| Nadu under the aforesaid Act. Their contention is
that since they were working as village officials in the
said area prior to the conmencement of the above said Act
the conditions of their service could not be altered to
their prejudice wthout obtaining the previous approval of
the Central CGovernment. Section 43 of the Andhra Pradesh and
Madras (Alteration of Boundaries) Act, 1959 reads:

"43. Provisions relating to services-
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(1) Every person, who i medi ately before the appointed
day, is serving in connection with the affairs of
Andhra Pradesh or Madras shall, as fromthat day,
continue so to serve, unless he is required by
general or special order of the Central Governnent
to serve provisionally in connection wth the
affairs of the other State.

(2) As soon as nmay be after the appointed day, the
Central Governnent shall by general or specia
order, determine the State to which every person
provisionally allotted to Andhra Pradesh or Madras
shall be finally allotted for service and the date
fromwhich such allotment shall take effect or be
deened to have taken effect.

(3) Every person who'is finally allotted under the
provi si ons of sub-section (2) to Andhra Pradesh or
Madras shall, if hhe is not already serving
therein, be made
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avai |l abl'e for serving in that State from such date
as may be agreed upon between the two State
CGovernments or~ in default of such agreement, as
may be determ ned by the Central Governnent.

(4) Nothing in this section shall be deened to affect,
after the appointed day, the operation of the
provisions / of Chapter | of Part XV of the
Constitution in relation to the determ nation of
the conditions of service ~of persons serving in
connection with the affairs of Andhra Pradesh or
Madr as.

Provi ded -t hat the conditions  of service
applicable imedi ately before the appointed day to
the case of any person provisionally or finally
allotted to Andhra Pradesh or Madras under this

section shall not be “varied to his disadvantage
except with the previous approval of the Centra
Gover nnent .

(5) The Central Governnent may at any tinme before or
after the appointed day give such directions to
either State GCovernnent as nay appear to. it to be
necessary for the purpose of giving effect to the
foregoi ng provisions of this section and the State
Government shall conmply with such directions."

The answer of the State Government to the above
contention is that the petitioners in these petitions are
not allotted under section 43 (2) of the above said Act to
the State of Tami| Nadu and hence the proviso to sub-section
(4) of section 43 is not applicable. The petitioners have
not shown any such order of allotnment under section 43 (2).
Hence the proviso to sub-section (4) of section 43 is not
attracted. Under section 43 (4) of the above said Act, the
State Covernment is entitled to deal with all the officials
in the areas transferred to themin accordance w th Chapter
| of Part XIV of the Constitution. The above contention-is,
therefore, rejected.

In the course of the hearing on a suggestion nade by
the Court, the learned Attorney Ceneral filed a nenorandum
whi ch reads as foll ows:
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"All the erstwhile Village officers who possess
the mnimum general educational qualification as
required under the Abolition Act and irrespective of
their age (but subject to the rule of retirenment framed
under the Abolition Act and the Rul es framed
thereunder) will be screened by a Conmittee to be
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appoi nted by the Government. They need not nake any
application and they need not al so appear for any test
conducted by the Tanmi| Nadu Public Service Conm ssion
for the post of Village Adnministrative officer
Quidelines to the Conmttee will be as follows: -

(1) Puni shnment

(2) Physical condition.

Al the persons selected by the Conmttee will be
appoi nted by the conpetent authorities and rel axation
in respect of age wll be given. They wll be new
appoi nt ees under the Abolition Act and will be governed
by the provisions of the Act and the rules nmade
t hereunder. Conpensation will not be available to those
who are so appoi nt ed.

The remai ning vacancies will be filled up from

among the candi dates already sel ected by the Tami | Nadu
Public Service Commission."
After the —above petitions were filed under the interim

order passed in these cases all the officials involved in
these cases are being paidthe honorarium by the State
Covernment. Those who fail" in these petitions would have

becore liable to repay the anpunt which they have thus drawn
in excess of the conpensation, if any, they may be entitled
to. It is submtted by the | earned counsel for the State of
Tam | Nadu that the State Government will not take steps to
recover such excess ampunt. The above statenent is recorded.

The attitude | displayed by the State  CGovernment in
filing the nemorandumreferred to above and in making a
statement to the effect that the anpunt paid pursuant to the
interimorders in in excess of the conpensation payable the

village officials concerned will not be recovered is a
hi ghly commendabl e one and we record
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our deep appreciation for the |audable  stand taken by the
Gover nment .

It was, however, strenuously -urged by Shri R K ' Garg
that those who have to vacate the posts woul d be w thout any
work and sone of them have large famlies ‘and that
conpensation, if any, payable to themis very inadequate He
urged that it was the duty of the State Government to make
adequate provision pursuant to Article 38 and Article 43 of
the Constitution. These Articles are in Part |V of the
Constitution. They are not enforceable by the courts but
they are still fundanental in the governance of the country.

The nature of the relationship that exists-or ought to
exi st between the Governnment and the peoplein India is
different from the relationship between the ruler and his
subjects in the West. A study of the history of the fight
for liberty that has been going on in the Wst shows that it
has been a continuous agitation of the subjects for nore and
nore freedom froma king or the ruler who had once-acquired
conpl ete control over the destinies of his subjects. The
Indian tradition or history is entirely different. The
attitude of an Indian ruler is depicted in the statenent of
Sri Rama in the Ramayana thus:

Kshatrirairdharyate chapo nartshabdo bhavai deet
(Rarmayana 111-10-3)

(Kshatriyas (the kings) bear the bow (w eld the power)

in order to see that there is no cry of distress (from

any quarter).

The duty of the admnistrator, therefore, is that he
should pronptly take all necessary steps to alleviate the
sufferings of the people even w thout being asked to do so.
Wi le attending to his duties an administrator should al ways
renmenber the great saying of the Tami| saint Tiruvalluvar:




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 29 of 30

668
Do nought that soul repenting nust deplore,

If thou hast sinned, "its well if thou dost sin no

nor e.

(Let a minister never do acts of which he would have to

grieve saying, "Wiat is this | have done", (but) should

he do (then), it were good that he grieved not.)

(No. 655 in Tirukkural: Translation by Rev. Dr. G U

Pope and others (Reprint 1970) p. 175).

An adm nistrator’s actions should be such as he is not
driven to repent for the m stakes he may have committed. But
if he has conmtted any mistakes in the past he should try
to avoid a repetition of such mstakes. It is significant
that in Tanil |anguage the equivalent of the word ’people’

is 'Makkal’ which is _also sonmetines used as the equival ent
of 'children’. It is for the State Government to consider
what can be done to those who fail in the petitions. This

observation is nade particularly in regard to those who were
recruited after Decenber 16, 1970 under the rul es made under
the proviso to Article 309 of the Constitution in view of
the fact that their recruitment ~was not nade on the
hereditary principle. Those who have passed S.S. L.C
exam nati on amongst them come wthin the scope of the
statement nade by the learned Attorney  General. But those
who have nerely conpleted S.S.L.C. exam nation but not
passed it fall outside the scope of that  statement even
though they have | gained experience while  they were in
office. W hope and' trust that the State GCovernnent wil
ook into this matter. purely from a humanitarian point of
view This is only a suggestion and not a direction
In the result the petitions are dism ssed subject to
the follow ng:
(1) The State Government will~ give effect to the
menor andum filed on its behal f whi ch is
i ncorporated in this judgment in the case of those
who possess the mnimum general qualifications
prescribed under the (Act and the Rules nmade
t hereunder and who were hol ding the posts of part-
time village officers imediately before the Act
came into force. The State CGovernnent shall re-
enpl oy all such persons who have not crossed the
age of superannuation and who are sel ected as per
t he
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menorandumin the new cadre within four _nonths
fromtoday. Until they are so selected, they wll
not be paid any renuneration. Even if they are re-
enpl oyed, the anount paid to them pursuant to the
interimorders will not be recovered fromthem
(ii) The conpensation, if any, payable by the /State
Government under section 5 of the Act to those who
cease to be village officers shall be adjusted
agai nst the amount paid pursuant to the interim
orders passed in these cases. The State CGovernnent
will not recover fromthem any anount paid to them
pursuant to the interim orders passed in these
cases in excess of the -conpensation, if any,
payabl e to them
(iii) The interimorders stand vacated with effect from
April 15, 1982.
(iv) No costs.
N. V. K
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Petitions di sm ssed




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 30 of 30




