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ACT:

Constitution of India-State (legislation under Seventh

Schedul e, List Il, entry 23-Union Legislation tinder List I,
entry 54-Effect of Union |egislation-CGeneral C auses Act, s.
6, neaning of 'repeal’-Oissa Mning Areas Devel opnent Fund
Act, 1952 (XXVIl of 1952), ss. 4, 5-Mnes and Mnerals
(Regul ation and Devel opnent) Act, 1957 (67 of 1957), s.
18(1)(2)-CGeneral Causes Act, 1897 (10 of 1897) s. 6-
Constitution of India, Art, 246(1), Seventh Schedule, List
I, Entry 23, List |, Entry 54.

HEADNOTE:

On a | ease granted by the appellant under the Central Act 53
of 1948 the Respondent Trulloch & Co. was working a
manganese i ne. The State Legislature of Oissa, then
passed the Orissa Mning Areas Devel opnent Fund Act, 1952
where under the State Governnment was enmpowered to |evy a fee
bei ng i ntended for the devel opment of the "mining areas" in
the State. After bringing these provisions into operation

the appellant made demands on the respondent on August 1

1960 for paynment of the fees due for the period July,, 1957
to March, 1958. The respondent then, challenged t he
legality of the said denmand before the Hi gh Court under Art.
226 of the Constitution. The wit petition was allowed on
the ground that on the conming into force of the Central Act,
1957 (Act 67 of 1957), as and from June 1, 1958, the Oissa
Act shoul d be deened to be non-existent for every purpose.
Thereafter, the appellant nade an application to the Hi gh
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Court to reviewits judgnent on the ground that even if the
Oissa Act of 1952 was superseded by Central Act 67 of 1957,
the liabilities which had accrued to the State prior to June
1, 1958 could not be deened to be wi ped out because the
Central Act was not retrospective. This application was

di smssed. It was urged on behalf of the State,
Inter alia, that the supersession of the Orissa Act by the
Central Act was neither nore nor less than a repeal. If it

thus was a repeal, then s. 6 of the General O auses Act,
1897 was attracted.

Hel d, (1) that since the Central Act 67 of 1957 contains the
requi site declaration by the Union Parliament under Entry 54
and that Act covers the same field as the Act of 1948 in
regard to mines and mneral devel opment, the decision of
this Court in Hingir-Ranpur Coal Co. v. State of Oissa
concludes this matter wunless there were any materi a
di fference betweenthe scope and anbit of Central Act 53 of
1948 and that of the Act of 1957.

Besi des, sub-ss. (1) and (2) of s. 18 of the Central Act of
1957 are w der in scope and anplitude and confer |arger
powers on_ the Central Governnent than the corresponding
provi sions of the Act of 1948:

462

Hi ngi r- Rampur Coal Co. Ltd. v. State of Orissa, [1961] 2 S.
C. R 537, followed.

(2) t hat the test of t wo | egi sl ations cont ai ni ng
contradictory provisions is not, however, the only criterion
of repugnancy, for if a conpetent |egislature with a
superior efficacy ‘expressly or-inpliedly evinces by its
legislation an intention to cover the whole field, the
enactments of the other |legislature whether passed before or
after woul d be overborne on the ground of repugnance. Were
such is the position the inconsistency is denbnstrated not
by a detail ed conmparison of provisions of the two statutes
but by the mere existence of the two pieces of |egislation
In the present case, having regard to the terns of s. 18(1)
it nmust be held that the intention of Parlianent/ was to
cover the entire field and thus to | eave no scope’ for the
argunent that until rules were framed, there was no
i nconsi stency, and no supersession of the State Act;

Ch. Tika Ranji & Os. v. State of Utar Pradesh. [1956]
S.C. R 393, inapplicable.

(3)..that if by reason of the declaration by Parlianent the
entire subject-matter of "conservation and devel opnent — of
m neral s has been taken over, for being dealt wth by
Parliament, thus depriving the State of the power within it
theretof ore possessed, it would follow that the "matter"” in
the State List is, to the extent of the declaration
subtracted fromthe scope and anbit of entry 23 of the State
Li st. There would, therefore, after the Central = Act of
1957, be "no matter in the List" to which the fee‘could be
related in order to render it valid;

(4)..that a repeal may be brought about by repugnant ' legis-
[ ati on, without even any reference to the Act intended to be
repeal ed, for once |egislative conpetence to effect a repea
is posited, it matters little whether this is done expressly
or inferentially or by the enactnent of repugnant
| egi sl ati on.

VWere an intention to effect a repeal is attributed to a
| egi slature then the sane would attract the incident of the
saving found in s. 6 of the General C auses Act. If this
were the true position about the effect of the Central Act,
67 of 1957 as the liability to pay the fee which was the
subj ect of the notices of the demand had accrued prior to
June 1, 1958 it would follow that these notices were wvalid
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and t he amounts due thereunder could be recovered
notwi t hstanding the disappearance of the Oissa Act by
virtue of the superior legislation by the Union Parlianent.

Keshavan Madhava Menon v. State of Bombay, [1951] S.C. R
228, Kay v. Goodwi n, (1830) 6 Bing. 576, Surtees v. Ellison

(1829) 9 B & C 750 and Trust Mai Lachm Sialkoti Bradari v.
The Chairman Anritsar |nprovenent Trust and Ors. [1963] 1
S.C R 242, referred to.

463

JUDGVENT:

ClVIL  APPELLATE JURI SDICTION : Civil Appeals No. 561 and
562 of 1962.

Appeal s fromthe judgnent and order dated April 18, 1961, of
the Oissa Hgh Court in O J. Cs. Nos. 142 and 144 of
1960.

D. Narsaraju, Advocate-Ceneral for the State of Andhra
Pradesh, ' Randas,” R N. Sachthey and P. D. Menon, for the
appel l ants (i nboth the appeal s)-

M C. Setal vad, Ramadeb Chaudhuri, B. C. Sen, S. C Sen, S.
N. Andl ey, Rameshwar Nath and P. L. Vhora for the respondent
(in C A No. 561 of 1962).

Ranadeb Chaudhuri;, B. C Sen, S. C Sen, S. N Andley,
Raneshwar Nath and P.” L. Vohra, for the respondent (in C A
NO. 562 of 1962).

P. Ram Reddy and R Thi agarajan, for the Intervener. August
16, 1963. The judgnent of the Court was delivered by
AYYANGAR J.-These two appeals which are against  a comon
judgrment of the H gh Court of Oissa have been filed
pursuant to a certificate of "fitness granted by the High
Court under Art. 132(1) of the Constitution. They raise for
consi deration the question regarding the continued operation
of the Oissa Mning Areas Developnent Fund Act (Orissa Act
27 of 1952) and the continued exigibility of the fees
| eviabl e from m ne-owners under the said enactnment.

Each of the respondents in ,the two appeals filed a
petition before the Hi gh Court of Orissa under Art. 226 of
the Constitution praying for the issue of a wit of nmandanus
restraining the two appellants-The State of Oissa and the
Adm nistrator, Oissa Mning Areas Devel opnment Fund, from
appl yi ng the provisions of the Oissa M ni ng Ar eas
Devel opnent Fund Act (Orissa Act 27 of 1952) to the
respective respondents and to direct the two appellants to
cancel the notices of demand requiring the petitioners to
Pay the fees assessed under the said Act issued by the
second appel l ant and for an injuction etc. restraining them
from taking any steps in pursuance of the said notice of
demand.

The facts giving rise to these petitions were briefly these.
There is not any material difference between the

464

facts of the two cases and so it would be sufficient if we
refer only to those in Cvil Appeal 561 of 1962. The res-
pondent Tulloch & Co. Private Ltd.--a conpany incorporated
under the Indian Conpanies Act, works a manganese mne in
the State of Orissa under a |lease granted by that State
under the provision of the Mnes & Mnerals (Devel opment &
Regul ation) Act, 1948 (Central Act 53 of 1948), and the
rules made thereunder. Wiile the respondent was. thus
wor ki ng these mnes, the State Legislature of Orissa passed
an Act called the Orissa Mning Areas Devel opnent Fund Act
1952 (which for shortness we shall refer to as the Oissa
Act) where under certain areas were constituted as "mning
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areas" and under the powers Conferred under that enactnent
the State Governnent was enpowered to levy a fee on a
percentage of the value of the nmned ore at the pit’s nouth,
the collections being intended for the devel opnment of the
"mning areas" in the State. The necessary steps for
bringing these provisions into operation were taken by the
State Government who thereafter nmamde denmands on t he
respondent on August 1, 1960 for the paynent of the said
f ees. The present appeal is concerned with the fees which
becarme due for the period July, 1957 to March 1958. Wen a
demand was nade for the sumthe respondent filed petition
142 of 1960 before the Hi gh Court inmpugning the legality of
the demand and clainmed the reliefs we have set out earlier
The Ilearned judges allowed the Wit Petition and issued
directions to the second appellant in ternms of the prayer in
the petition. As the grounds on which the said denmand of
the fees was inpugned raised substantial questions touching
the interpretation of the Constitution the appel I ant s
applied to the Court for a certificate of fitness under Art.
132(1) and (2) and this having been granted, the appeals are
now bef ore us.
We shall now proceed to set out briefly the grounds upon
which the |earned Judges of the High Court allowed the
petition of the respondents. Stated shortly, the contention
whi ch the | earned judges of the Hi gh Court accepted was that
the Orissa Act had been rended ineffective or superseded by
a Central enactment-The M nes and Mnerals (Regulation and
Devel opnment) Act, 1957 (Act 67 of 1957), hereinafter called
the Central Act, which was brought into force as and from
June 1, 1953. The
465
Orissa Act had been enacted by virtue of the |egislative
power conferred by entry 23 of the State Legislative List
readi ng "Regul ati on of m nes and mineral devel opment ' subj ect
to the provisions of List | with reference to regulation and
devel opnent under the control of the Union." The legislative
entry under which the later Central Act was enacted was item
54 of the Union List which ran "Regulation of mnes and
m neral devel opnent to the extent to which such regul ation
and devel opment under the control of the Union is declared
by Parlianent by law to be expedient in the public
interest." The Central Act carried in its second section a
decl arati on envisaged by the last words of the entry.  Based
on these facts the argunent to which the |learned Judges
acceded was that on the coming into force of the Central Act
the Oissa Act ceased to be operative by reason of the
wi thdrawal of |egislative conpetence by force of ‘the entry
in the State List being subject to the Parliamentary
declaration and the |aw enacted by Parlianent. They / held
that for this reason the Orissa Act should be deemed to be
non--exi stent as and fromJune 1, 1958 for every  purpose,
with the consequence that there was | ack of power to enforce
and realise the demands for the paynent of the fee at the
time when the demands were issued and were sought to  be
enf or ced. It is the correctness of this judgnent that is
chal |l enged by the State in these appeals.
Bef ore proceeding further it is necessary to specify briefly
the legislative power on the relevant topic, for it is on
the precise wording of the entries in the 7th Schedule to
the Constitution and the scope, purpose and effect of the
State and the Central |egislations which we have referred
to-earlier that the decision of the point turns. Article
246(1) reads:

"Notwi t hstandi ng anything in cls. (2) and (3),

Parliament has exclusive power to-nmake |aws
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with respect to any of the matters enunerated
in List | in the Seventh Schedule (in this
Constitution referred to as t he " Uni on
List')",

and we are concerned in the present case wth
the State power inthe State field. The
rel evant clause in that context is cl. (3) of
the Article which runs :

" Subj ect to clauses (1) and (2), t he
Legi sl ature of any
466

State has exclusive power to make laws for
such State or any part thereof with respect to
any of the matters enunmerated in List 11 in
the Seventh Schedule (in this Constitution
referred to as the 'State List’)."

Coming now to the Seventh Schedule, Entry 23 of the State
List vests in the State Legislature power to enact |laws’ on
the subject of 'regulation of mines and m neral devel opnent
subject. to the provisions of List | wth respect to
regul ati on_and devel oprment “under the control of the Union’
It would be seen that "subject” to the provisions of List |
the power of the State to enact Legislation on the topic of

"mnes and m neral ‘developrent” is plenary. The rel evant
provision in List | is, as already noticed, Entry 54 of the
Union List. It nmay be nentioned that this schene of the

di stribution of |egislative power between the Centre and the
States is not new but is nerely a continuation of the state
of affairs which prevailed under the CGovernnent of India Act
1935 whi ch included a provision on the |ines of Entry 54 of
the Union List which then bore the nunber item36 of the
Federal List and an entry corresponding to Entry 23.in the
State List which bore the same nunber in the Provincia
Legi slative List. There is no controversy that the ' Centra
Act has been enacted by Parliament ~in exercise of the
| egi slative power contained in Entry 54 or as regards the
Central Act containing a declaration in terms of 'what s
required by Entry 54 for it enacts by s. 2:

"I't is hereby declared that it is expedient in the ‘public
interest that the Union should take under its  control the
regul ation of mnes and the devel opnent of minerals to the
extent hereinafter provided”

It does not need nmuch argunent to realise that to the extent
to which the Union Governnent had taken under "its control"
"the regulation and devel opnent of minerals" so nuch was
withdrawmn from the anmbit of the power of the State
Legi slature wunder Entry 23 and legislation of “the State
whi ch had rested on the exi stence of power under that entry
would to the extent of that "control" be superseded or be
rendered ineffective, for here we have a case not of nere
repugnancy between the provisions of the two enactnments but
of a denudation or deprivation of State |egislative power by
the declaration which Parlianent is empowered to make and
has made

467

It would, however, be apparent that the States would | ose
| egi sl ative conpetence only to the "extent to whi ch
regul ati on and devel opnent under the control of the Union
has been declared by Parliament to be expedient in the
Public interest.” The crucial enquiry has therefore to be
directed to ascertain this "extent" for beyond it the
| egislative power of the State remains uninpaired. As the
legislation by the State is in the case before us the
earlier one in point of time, it would be logical first to
exam ne and anal yse the State Act and determine its purpose,
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width and scope and the area of its operation and then
consider to what " extent" the Central Act cuts into it or
trenches on it.

The object of the Orissa Act, as disclosed by its preanble,
was "the constitution of’ mning areas" and the creation of
"a Mning Area Devel opment Fund" in the State. Section 3
enpowers the State Government to constitute and alter the
limts of these "mining areas". The object of t he
Constitution of these "mning areas" was Inter alia the
provi sion of anenities |ike conmunications, water-supply and
electricity and "the better devel opnent of areas wherein any
mne was situated” as well as "to prove for the welfare of
the residents or workers in any such area wthin which
persons enployed in a mine or group of mnes reside or

wor k" . Section 4 is the provision enpowering the State
CGovernment to levy a cess or a fee on all extracted minerals
from any mnmines in "a mning area” with a limt, however,

that the rate of such |evy should not exceed 5 per cent of
the value of the mnerals at the pit’s mouth. The cess was
to fall due quarterly every year oil 1st of January etc. and
was to be computed on the value of ‘the mneral extracted
during the three nonths imediately preceding the dates
speci fi ed. Section 5 makes provision for the -constitution
of the "Devel opnent ‘Fund” i nto which the cesses rai sed under
s. 4 and other nobneys received in that behalf mght be paid
and the section also specifies the purposes for which the
Fund nay be utilised. These were :

"5 (5). Wthout prejudice to the generality

of the foregoing provisions, the fund may be

utilised to defray-

(a) the cost of neasures for the benefit of

| abour and ot her persons - residing or  working

in the mning areas directed towards: -

468

(1) the inprovement of public health and

sanitation, the prevention of disease, and the

provi sion and i’mpr ovenent of nmedi ca

facilities;

(ii) the provision and inprovenent of ‘water-

supplies and facilities for washing;

(iii) the provision and i mpr ovenent of
educational, facilities;

(iv)the inmprovenent of standards of 1living
i ncl udi ng housi ng and nutrition, t he

anmelioration of social conditions and the
provi sion of recreational facilities, and

(v) the provision of roads, tramays and
rail ways and such ot her communi cati ons;

(b) the grant to any educational, Institute
providing technical education in mning and
such other allied subjects;

(c) the grant to the Central Governnent, a
| ocal authority or the owner, agent or nanhager
of a mne, in aid of any schene approved by
the State Governnment for any of the purposes
of the Fund;

(d) the cost of adnministering the Fund,
including the allowances, if any, of nenbers
of the Advisory Committee constituted under
section 6 and the sal aries, provident funds,,
pensions, gratuity and allowances, if any, of
of ficers appoi nted under section 7 ; and

(e) any other expenditure which the State
CGovernment may direct to be defrayed from the
Fund. "
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The ot her sections which follow are not relevant and so arc
omitted.
We shall now turn to the Central Act. The long title of the
Act specifies that the twin purposes of the Act are: (1) the
Regul ation of mnes, and (2) the devel opnent of mnerals,
both wunder the control of the Union. Section 2 we have
al ready extracted. Section 3 contains definitions of terms
used in the Act and thus nay be omtted. Sections 4 to 10
form a group headed ' General Restrictions on Undertaking
Prospecting and Mning Operations’ and relate to the rules
and regul ati ons under which prospecting licences and nining
| eases might be granted, the period for which they may be
granted or renewed, the royalties and fees that would be
payabl e on themetc. The next group consists
469
of three sections. 10 to 12-dealing with the procedure for
obtai ning prospecting licences or mning |leases in respect
of land in which mnerals vest in the Governnent. Secti ons
13 to 17 are grouped under a caption which reads:
"Rul es for regulating the grant of Prospecting Licences
and M ning Leases".
Section 13 with which-this group starts enpowers the Central
CGovernment by notification, to make rules for regulating the
grant of prospecting licences and mning | eases in respect
of mnerals and for purposes connected 'therewth. Sub- s.
(2) specifies in particular the matters for which such rul es
may provide and anmong themis head (i) reading
"(i)  The fixing and collection of dead rent,
fines, f ees or~ other charges and t he
col l ection of royalties in respect of-
(i) prospecting |licences,
(ii) mning |eases,
(iii) mnerals mned, quarried, excavated or
col l ected". Head (m runs:
"(m the construction, maintenance and use of
roads, power transmission |ines, tramays,
rail ways, aerial ropeways pipelines 'and the
maki ng of passages for water for m ni ng
purposes on any |land conprised in a /mning
| ease ;"
Up to this point the Act was dealing with the
first purpose viz "the Regulation of mnes."
Section 18 is the provision relating to the
ot her object of the Act "The Devel opnent ~ of
mnerals." It would be necessary to set out in
sone detail sone of the terms of this section
Section 18(1) enacts:
"18 (1). It shall be the duty of the Centra
Government to take all such steps.as nmay be
necessary for the conservati on and devel opnent
of minerals in India, and for that purpose the
Central Government may, by notification in the
Oficial Gazette, make such rules as it thinks
fit." and 18(2):

"18 (2). In particular, and w thout prejudice
to the generality of the foregoing power, such
rules may provide for all or any of the
following matters, nanely: -
470

(a)

(b)

c

(d) the devel opnent of mineral resources in
any area;

Section 25 provides for the recovery of any rent, royalty,
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tax or other sumdue to the Government under this Act or the
rul es made thereunder, and these are to be recovered in the
sane manner as an arrear of |and revenue.

The question for consideration is whether "the extent of
control and regul ation" provided by the Central Act takes
within its fold the area or the subject covered by the Oissa
Act .

Learned Counsel for the appellant raised 4 points: (1) that
the object and purposes of the Orissa Act and its provisions
were quite distinct and different from the object and
purposes of the Central Act, with the result that the two
enactments could validly co-exist since they do not cover
the same field. It was argued that the Oissa Act was
concerned with the raising of a fund for providing anmenities
to |abour and other residents in "nmining areas" while the
Central Act was concerned not wth any social purpose, as
the Oissa Act, but merely with the developnent of the
m neral resources of the country. The object to be attained
by the two enactnments being so dissinmlar there was no
conmon ar'ea covered by the two enactnents and the "extent of
control" ~which the Union assuned by its |law was therefore
entirely outside the field occupied by the State Act and
there being thus no encroachnment the State Act continued to
operate in full force. (2) Even if the Central Act m ght
cover the sane field in the sense that it would be conpetent
to the Central Covernment to make rules under the Centra
Act for the same purposes as the Orissa Act, and the rules
when nade woul d overlap the provisions of the Oissa Act,

still there was no repugnance between the Central Act and
the Oissa Act until such rules were made for until then
there is no effective-and operative Central —legislation

covering the field occupied by the Orissa Act. (3) The power
to enact legislation to | evy "fees" was an-i ndependent head
of Legislative power under the Constitution under item96 in
the Union list and item66 in the State List and therefore
there was

471

no question of the supersession of the State power / under
item 66 of the State List by a Central enactnent whose
source of legislative power is,entry 96 of List |I and there-
fore the demand for the fee competently enacted by the State
was not superseded by Central |egislationeven though the
|atter was covered by Entry 54 of the Union List. (4) 1n any
event, the Central Act was not retrospective or retroactive
and could not affect rights which accrued to the State prior
to June 1, 1958 on which date the Central. “Act was - brought
into force. The fees in regard to which the demands
i mpugned in the case were nmade had accrued long prior. to-
June 1, 1958 and the demands woul d therefore be enforceabl e
not wi t hst andi ng t he di sappearance of the State Act
subsequent to the date of the accrual of the fee.

On the other hand, M. Setalvad-|earned Counsel for the
respondent-urged that the Central Act covered the ‘entire
field of mneral devel opnent, that being the "extent" to
which Parlianent had declared by law that it was expedient
that the Union should assume control. |In this connection he
relied nost strongly on the terns of s. 18(1) which laid a
duty upon the Central Governnent "to take all such steps as
may be necessary for the conservation and devel opnent of
mnerals in India" and "for that purpose the Centra
Government may by notification, make such rules as it deens
fit". If the entire field of mneral devel opnent was taken
over, that would include the provision of anenities to
wor kmen enpl oyed in the m nes which was necessary in order
to stimulate or maintain the working of m nes. The test
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whi ch he suggested was whether if under the power conferred
by s. 18(1) of the Central Act, the Central Government had
made rules providing for the anenities for which provision
was made by the Orissa Act and if the Central CGovernnment had
imposed a fee to defray the expenses of the provision of
these anenities, would such rules be held to be ultra vires
of the Central Governnent, and this particularly when taken
in conjunction with the nmatters for which rules could be
made under s. 13 to which reference has already been nuade.
We consider there is considerable force in this subm ssion
of learned Counsel for the respondent, and this would

require very detailed and careful scrutiny. W are,
however, relieved fromthis
472

task-of detail ed exam nation and di scussion of this matter
because we consider that it is concluded by a decision of
this Court in The Hingir-Ranmpur-Coal Co. Ltd.,& Os. v. The

State of  Oissa and Os.(1). There, as here, it was the
validity of the demand of the fee under the Orissa Act now
under consideration that was the subject of debate. The

appel l ants_ then before this Court ~challenged on various
grounds the constitutional’ validity of the Orissa Act and
the rul es made thereunder which enpowered the State to |evy
the cess. One of the grounds urged before the- Court was
that the Oissa Act was void, because the entire range of
m neral devel opnent had been taken under Central control by
the M nes and M nerals (Regul ation & Devel oprent) Act, 1948
(Central Act 53 of 1948). The Central Act of 1948 was a
pre-constitution |law, but the contention raised was that the
declaration in the Central enactment that it "was expedi ent
in the public interest that the Central Governnent should
take wunder its control etc." in ternsof entry 36 of the
Federal List under the Government of India Act, 1935 was
tantanount to a declaration by law by Parlianent of
assunmption of "control by the Union" within Entry 54 of List
| of the 7th Schedule to the Constitution

Before referring to the portion of the judgment dealing with
this aspect of the matter, it would be convenient 'to refer
to the Central Act of 1948 on the basis of < which the
constitutional wvalidity of the Orissa Act —was imnmpugned.
Central Act 53 of 1948 professes to be an Act to provide for
the regulation of mnes and oil fields and for the deve-
| opment of ninerals. Section 2 of that Act contained a
declaration as we have in s. 2 of the present Central Act 67
of 1957 and this read,

"It is hereby declared that it is expedient in the public
interest that the Central CGovernment should take under its
control the regulation of mnes and oil fields and the
devel opnent of mines to the extent hereinafter provided”

It is a very short enactnent consisting only of 14 sections
of which it 1is only necessary to mention s. 6 “which is
headed "Power to make Rul es as respects mineral deve-

(1) [1961] 2 S.C. R 537.
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| opment” and this enpowers the Central Governnent by
notification to make rules for "the conservation and deve-
| opment of minerals." By amendnents effected in Central Act,
53 of 1948, by the later Act 67 of 1957, the provisions
which related to "mnes and mineral s" and their devel opnent
and the references to "mnes and mnerals” in provisions
common to them and to oil fields were excised, so that
thereafter while the earlier Act of 1948 was linited to the
devel opnent of oil-fields, the entire range of the |aw
relating to mnes and nineral devel opment was taken over and
covered by Central Act 67 of 1957. Now, it was the
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exi stence of this enactnment of 1948 when it applied to mnes
and m neral devel opment and before it was anmended by Act 67
of 1957 by confining it to oil-fields, with the declaration
which is contained that it was expedient to " «contro
m neral devel opment to the extent provided" that was urged
as having deprived the Olissa State Legi sl ature of
conpetence to enact the Orissa Act. Dealing with this
ground of challenge Gaj endragadkar, J. speaking for the
Court observed:
"Its validity (the demand of the fee under the
Oissa Act) is still open to chall enge because
the | egi sl ative conpetence of the State
Legi sl ature  under Entry 23 is subject to the
provisions ~ of List | with respect to regu-
lati on and devel opnment under the control of
the Union; and that takes us to Entry 1. The
effect of reading the two Entries together is
clear. The  jurisdiction of the State
Legi slature wunder Entry 23 is subject to the
[imtation inposed by the latter part of the
said Entry. I f Parlianent by its law has
declared that regulation and devel opment of
m nes shouldin public interest be under the
control of the Union, to the extent of such
declaration the Jurisdiction of the State
Legislature is excluded. 1n other words, if a
Central Act has been passed whi ch contains a
decl aration by Parliament as required by Entry
54, and if the said declaration covers the
field occupi ed” by the inpugned. Act the
impugned Act would be ultra wres,
because
of any repugnance between the two statutes but
because t he State Legi sl ature had no
jurisdiction to pass the law. The Limtation
i nposed by the latter part of Entry 23 is a
[imtation on the |egislative conpe
31-2 S C I ndial 64
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tence of the State Legislature-itself: Thi s
position is not in dispute.
It is urged by M. Amin that the field covered
by the inmpugned Act has al ready been covered
by the Mnes and Mnerals (Regulation -and
Devel opnent) Act, 1948, (LIII-of 1948) and he
contends that in view of the declaration nmade
by s. 2 of this Act the inmpugned Act is wultra

vires..... Section 2 of the Act ' contains a
declaration as to the expediency and contro
by the Central Government. It reads thus

......... Section 4 of the Act provides that
no mning |ease shall be granted after the
commencenment of this Act otherwise than in
accordance with the rul es made under this Act.
Section 5 enpowers the Central Governnent _to
nmake rul es by notification for regulating the
grant of mining | eases or for prohibiting the
grant of such leases in respect of any minera
or in any area. Section 6 of the Act, however,
enpowers the Central CGovernment to make rules
by notification in the official gazette for
the conservation and devel opment of ninerals.
Section 6(2) lays down several nmatters in
respect of which rules can be framed by the
Central Governnent It is true that no rules

not
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have in fact been framed by the Centra

CGover nirent in regard to the | evy and
collection of any fees; but, in our opinion
that would not make any difference. |If it s

held that this Act contains the declaration
referred to in Entry 23 there would be no
difficulty in holding that the declaration
covers the field of conservation and
devel opnent of ninerals, and the said field is
i ndi stinguishable fromthe field covered by
the inpugned Act. Wat Entry 23 provides is
that the legislative conpetence of the State
Legislature is subject to the provisions of
List | with respect to regulation and devel op-
ment under the control of the Union, and Entry
54 in List I requires a declaration by
Par | irament by l aw that regul ation and
devel opnent of mmnes should be wunder the
control of the "Union in public interest.
Therefore, if a Central Act has been passed
for t he pur pose of providing for t he
conservation and devel opment of minerals, and
if it contains the requisite declaration, then
it would not be com
475
petent to the State Legislature to pass an Act
in Trespect of the subject-matter covered by
the 'said declaration. In order that the
decl aration should be effective it is not
necessary that~ rules should be made or
enf or ced; all ~that this required is a
declaration by Parlianent that it is expedient
in the public interest to take the regulation
and devel oprment of mines under the control of
the Union. |In such a case the test rmust be
whet her the Legislative declaration covers the
field or not. Judged by this test there can be
no doubt that the field covered by the
i mpugned Act is covered by the Central Act
LITl of 1948."
It is only necessary to add that the validity of this inpost
was affirmed, however, for the reason that whereas the
Orissa Act was a post-Constitution enactnent, the Central
Act of 1948 was a pre-Constitution law and as in terns of
Entry 54 "Parlianent" had not made the requisite decla-
ration, but only the previously existing Central Legisla-
ture, it was held not to be within the terns of Entry 54 and
the State enactnment was held to continue to be operative.
Since the Central Act 67 of 1957 <contains the requisite
declaration by the Union Parliament; under Entry 54 and that
Act covers the sane field as the Act of 1948 in regard to
m nes and m neral devel opment, we consider that the decision
of this Court concludes this matter unless there were any
material difference between the scope and anbit of Central
Act 53 of 1948 and that of the Act of 1957. Learned Counse
for the appellant was not able to point to any natter of
substance in which there is any difference between the two
enact ment s. It was suggested that whereas s. 6 of the Act
of 1948 enmpowered rules to be made for taxes being |evied,
there was no specific power to inpose taxes under that of
1957. It is not necessary to discuss the nateriality of
this point because what we are concerned with is the power
to levy a fee, and there is express provision therefore in
s. 13 of the Central Act of 1957 apart fromthe inplication
arising froms. 25 thereof, which runs:
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"25. Any rent, royalty, tax, fee or other sum
due to the Governnment under this Act or the
rules nmade thereunder or under the terns and
conditions of any pros-
476
pecting licence or mning | ease my,, on a
certificate of such officer as nay be
specified by the State Governnent in this
behal f by general or special order, be
recovered in the same manner as an- arrear of
| and revenue."
We ought to add that besides we see considerable force in
M. Setalvad s subm ssion that sub-ss (1) & (2) of s. 18 of
the Central Act of 1957 are wider in, scope and anplitude
and confer |arger powers on the Central CGovernnent than the
correspondi ng provi sions of the Act of 1948.
The second point urged by the appellant is based on the fact
that s. 18(1) of the Central Act nerely lays a duty on the

Central Government "to take steps" for ensuring the
conservation and devel opnent of the mineral, resources of
the country -and in that senseis -not self-acting. The

submi ssion is that even assuming that under the powers
conferred thereunder read in conjunction with s. 13 and the
other provisions in the Act, it would be conpetent for the
Central Governnent to frame rules on the lines of the Orissa
Act i.e., for the devel opnent at "m ning areas" and for that
purpose to provide for the inposition of fees and for the
constitution of a fund nade up of these nmonies, still no
such rul es had been framed and until such rul es were nade or
such steps taken, the Central Act would not cover the field
so that the Orissa Act would continue to operate  in ful
force. In support of this subm ssion reliance was placed on
the decision of this Court in Ch. Tika Ranji & Ors. etc. v.
The State of Uttar Pradesh & Ors. (1) andin particular on a
passage at p. 432 reading
"Even assuming that sugarcane was an article
or class of articles relatable to the 'sugar
i ndustry within the neaning of section 18-G of
Act LXV of 1951, it is to be noted that no
order was issued by the Central CGovernnent in
exerci se of the powers vested in it under that
section and no question of —repugnancy could
ever arise because, as has been noted ~above,
repugnancy nust exist in fact and not depend
nerely on a possibility. The possibility of
an order under section 18-G being issued by
the Central Governnent would not be enough
The existence of such an order would be the
essential prerequisite before any . repugnancy
could ever arise,."
(1) [1956] S.C.R 393.
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We consider that this submission inrelation to the Act
before us is without force besides being based on a ms-
apprehension of the true legal position. 1In the first place
the point is concluded by the earlier decision of this Court
in The H ngir-Rampur Coal Co. Ltd. & Os. v. The State of
Oissa and Ors. (1) where this Court said
"I'n order that the declaration should be effective it is not
necessary that rules should be made or enforced ; all that
this required is a declaration by Parlianent that it was
expedient in the public interest to take the regulation of
devel opnent of mnes under the control of the Union. In
such a case the test nmust be whether the legislative
decl aration covers the field or not."
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But even if the matter was res integra, the argunent cannot
be accepted. Repugnancy arises when two enactnents both
within the competence of the two Legislatures collide and
when the Constitution expressly or by necessary inplication
provi des that the enactnent of one Legi sl ature has
superiority over the other then to the extent of the
repugnancy the one supersedes the other. But two enactnents
may be repugnant to each ot her even though obedi ence to each
of themis possible w thout disobeying the other. The test
of two |egislations containing contradictory provisions is
not, however, the only criterion of repugnancy, for if a
conpetent legislature with a superior efficacy expressly or
inmpliedly evinces by its legislation an intention to cover
the whole field, the enactnments of the other |legislature
whet her passed before or after would be overborne on the
ground of repugnhance. Where such is the position, the
i nconsi stency is denonstrated not by a detailed conparison
of provisions of the two statutes but by the mere existence
of the two pieces of legislation. In the present case,
having regard to the ternms of s. 18(1) it appears clear to
us that the intention of Parlianent was to cover the entire
field and thus to | eave no scope for the argunent that unti
rules were framed, there was no inconsistency and no super-
session of the State Act.

It was next urged that under the schene of the legislative
entries under the Constitution, as previously under the
CGovernment of India Act, 1935, the power to levy a fee was
an i ndependent head of | egislative power under

(1) [1961] 2 S.C. R 537.
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each of the three legislative Lists and not nerely an inci-
dental power flowing fromthe grant ~of power over the
subj ect-matter in the other entries in the List. From this
it was sought to be established that even if the Union could
levy a fee under the Central Act it would not affect or
invalidate a State legislation inposing a fee for a simlar
service. This argunent again proceeds on a fallacy., It is,
no doubt, true that technically speaking the power to levy a
fee is under the entries in the three lists treated....as a
subj ect-matter of an | ndependent grant of |egislative power,
but whether it 1is an incidental power related to a
| egi sl ative head or an independent |egislative power it is
beyond dispute that in order that a fee nay validly be
i nposed the subject-matter or the nmain head of | egislation
in connection with which the fee is inposed is wthin
| egislative power. The material words of the Entries are:

"Fees in respect of any of the matters in this List". It
is, therefore, a prerequisite for the valid inposition of a
fee that it is in respect of a "matter in the list". 1f by

reason of the declaration by Parlianment the entire subject-
matter of "conservation and devel opnment of minerals" has
been taken over, for being dealt with by Parliament, thus
depriving the State of the power which it theretofore

possessed, it would follow that the "matter" in the State
List is, tothe extent of the declaration, subtracted from
the scope and anbit of Entry 23 of the State List. There

woul d, therefore, after the Central Act of 1957, be "no
matter in the List" to which the fee could be related in
order to render it valid.

Lastly, it was urged that the fees, recovery of which was
bei ng sought by the State were those which had accrued prior
to June 1, 1958 and as the Central Act was not retrospective
it could not have operation so as to invalidate the denands
for the paynent of the fee nade on the respondents. It was
pointed out that s. 4 of the Orissa Act inposed a charge on
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the mine owners for the paynent of the fee. The liability
to pay the fee accrued quarterly and we are concerned in
this appeal with the fee due in respect of six quarters from
Septenber 30, 1956 to March 31, 1958. The denands for the
fee due for these quarters was served on the respondents on

August 1, 1960. It was therefore subnitted that even on the
footing that the Oissa
479

Act stood repeal ed, superseded or nullified on the enactnent
of the Central Act, the right to recover the past arrears of
fees which had accrued due previous to the repeal or
nul l'ification would not be abrogated.
Pausing here it is necessary to nention that after the
judgrment was delivered by the Hgh Court in the two
petitions which are the subject of these two appeals before
us, setting aside even the notice of demand, applications
were made by the State Governnent to the High Court to
review,ts judgnent. ~The ground urged was that even on the
footing that the Oissa Act of 1952 was superseded by
Central  Act 67 of 1957, the liabilities which had accrued to
the State prior to June 1, 1958 coul'd not be deemed to be
wi ped out because the Central “Act was not rctrospectivc and
that the Court should nodify its orders accordingly. The
| ear ned Judges, however, dism ssed the applications for two
reasons: (1) They had already granted certificates of
fitness wunder Art. 132 of the Constitution and anong the
grounds raised by the State in its nenoranda of appeal was
this point about the effect of the Central. Act on the
conti nued enforceability of the dues and thus the point
was pendi ng consi deration by this Court.
(2) It had already been held by this Court in a decision in
Keshavan Madhava Menon v. The State of Bonbay(1l) to which we
shal | nake reference, that when an earlier Act is superseded
or rendered null under Art. 13 of the Constitution, | nothing
done under the old Act woul d survive except in respect of
past and cl osed transactions, and the present case was thus
cover ed.
W shall now turn to the argunents wurged before us in
support of this contention. Learned Counsel for the State
submitted that the supersession of the Orissa Act by the
Central Act was neither nore nor less than a repeal. If it
thus was repeal, then s. 6 of the General Clauses Act 1897
was attracted. Section 6 reads :-
"6. Wiere this Act, or any Central Act  or
Regul ati on made after the comencenent of this
Act, repeals any enactnment hitherto -made or
hereafter to be made, then unless a different
intention appears, the repeal shall not-
(&) . o
(1) [1951] S.C.R 228.
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(b) affect the previous operation of any enactnent so
repeal ed or anything duly done or suffered thereunder
(c) af f ect any right, privilege, obl i gation or
liability acquired, accrued or incurred under any enactnent
so repeal ed; or

(d)
(e) affect any investigation, Ilegal proceeding or renmedy in
respect of any such right, privilege, obligation, liability,

penalty, forfeiture or punishment as aforesaid;

and any such investigation, |egal proceeding or renedy may

be instituted, continued or enforced ...... as if the
repealing Act or Regulation had not been passed"

and the argunment on the interpretation of this section was two-
fold: (1) that the word 'repeal’ used in the opening paragraph
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was not confined to express repeals but that the word was

conprehensive enough to include cases of inplied repeals;

Alternatively it was subnitted that even if the expression
"repeal’ in s. 6 be understood as being confined to express
repeals, still the principle underlying s. 6 was of genera
application and capable of being attracted to cases of inplied

repeal s al so

Bef ore proceeding further it will be convenient to clear
the ground by adverting to two matters: (1) The effect of a
Central Act under its exclusive Ilegislative power which
covers the field of an earlier State Act which was conpetent
and valid when enacted is not open to doubt. The
Parlianmentary enactnent supersedes the State |law and thus it
virtually effects a repeal (2) The effect in law of a
repeal, if it is not subject to a saving as is found in s. 6
lof the General Clauses Act is also not a mtter of
controversy. Tindak C. J. stated this in Kay v. Goodw n(1l):
"I take ‘the effect of repealing a statute to be to
obliterate it as conpletely from the records of the
Parlianment ~as if it had never been passed; and it nust be
consi dered as a law that never existed except for the
purpose of those actions which were comenced, prosecuted
and concluded whilst it was an existing |aw'
(1) [1830],6 Bing. 576 at p. 582
481
It was the sanme idea that was expressed by  Lord Tenterden
in, Surtees v. Ellison(1)
"It has long been established that, when an Act of
Parliament is repealed, it nust be considered (except as to
transactions past and closed) as- if it had never existed"
This laid down the lawas it was prior tothe UK Inter-
pretation Act, 1890 which by s. 38(2) nade provision for a
saving of the type we now have in s. 6 of the Indian Cenera
Clauses Act, 1897 which we have -extracted earlier. The
subm ssi on of M. Setal vad-learned Counsel for t he
respondent-was very sinple. He said that s. 6 on its terns
applied only to express repeal s.Here we have a case not
of an express repeal but of the supersession of a State
enact ment by a | aw havi ng byt he Constitution superi or
efficacy. it would, therefore, bea nere di sapperrance or
supersession of the State enactment or at the best a case of
an implied repeal. In this connection —he invited  our
attention to some observations to be found in the decision
of this Court in Keshavan Madhava Menon v. The State  of
Bonbay (2) already referred to. The Court -~ was there
concerned with the legality of the prosecution  of the
appel l ant for contravention of the Indian Press (Emergency
Powers) Act, 1931. The offence had been committed before
the Constitution cane into force and a prosecution | aunched
earlier was pending after January 26, 1950. The enactnent
which created the offence was held to be void under Art.
19(1) (a) read with Art. 13 as being inconsistent with one
of the Fundamental rights guaranteed by Part 111 of the
Consti tution. In the circunstances, the point that —was
debat ed before this Court was whet her the prosecution could
be continued after the enactnent becanme void. The nmjority
of the Court held that the Constitution was prospective in
its operation and that -Art. 13(1) would not affect the
validity of proceedings commenced under pre-Constitution
laws which were valid up to the date of the Constitution
coming into force, for to hold that the validity of these
proceedings were affected would in effect be treating the
Constitution as retrospective. They therefore considered
that there was no legal objection -to the prosecution
continuing. Fazl Ali, J. who dissented
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from the majority, after discussing the legal effect of a
repealing statute in the absence of a saving clause and the
history of the provision in regard to the matter in the
successi ve Ceneral O auses Acts in India, observed:
"The position therefore nowin India as well
as in England is that a repeal has not the
drastic effect which it used to have before
the enactrment of the Interpretation Act in
Engl and or the General Clauses Act in this
country. But this is due entirely to the fact
that an express provision has been nmde in
those enactnents to counteract that effect.
Hence, inthose cases which are not covered by
the || anguage of the General C auses Act, the
principle al r eady enunci at ed [ Kay V.
Goodwi n(1) and Surtees v. Ellison(2)] wll
continue to operate. The Ilearned Attorney
General had to concede that it was doubtfu
whet her section 6 of that Act is applicable
where there isa repeal by inplication, and
there can be no doubt that the law as to the
effect' of the expiry of a tenporary statute
still remains as stated in the books, because
section 6 of the General C auses Act and
section 38(2) of the Interpretation Act have
no application except where an Act is
repeal ed".
M. Setalvad submtted that this was an express decision on
the point in his favour. W -are, however, not disposed to
agree with the subm ssion apart fromits being the basis of
a dissenting judgnent. W might add that this point.as to
the effect of an inplied repeal has arisen in a few ' other
cases before this Court but it has been left open [see for
i nstance, the judgnent in Trust M Lachhm Sial kori Bradar
v. The Chairman, Anritsar Inmprovenent Trust and Os.(3)].
The question is res integra and has to be decided on
principle.
We rnust at the outset point out that there is a difference
in principle between the effect of an expiry of a  tenmporary
statute and a repeal by a later enactnent and the di scussion
now is confined to cases of the repeal of a statute which
until the date of the repeal continues in force. The first
guestion to be considered is the neaning of the  expression
"repeal’ in s. 6 of the General O auses Act-whether it is
confined to cases of express repeal or whether the
(1) [1830] 6 Bing. 576.
(2) [1819] 9 B. & C. 750.
(3) [1963] 1 S.C R 242.

483
expression is of sufficient anplitude to cover cases of
inplied repeals. |In this connection there is a passage in

Craies on Statute Law, Fifth Edition at pages 323 and 324
which appears to suggest that the provisions of t he
corresponding s. 38 of the English Interpretation Act were
confined to express repeals. On page 323 occurs t he
foll ow ng:
"In Acts passed in or since 1890 certain
savings are inplied by statute in all cases of
express repeal, unless a contrary intention
appears in the repealing Act",
and on the next page:
"It had been wusual before 1889 to insert
provisions to the effect above stated in al
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Acts by which express repeals were effected.
The result or’ this enactnent is to make into
a general rule what had been a conmon
statutory form and to substitute a genera
statutory presunption as to the effect of an
express repeal for the canons of construction
hitherto adopted."”
There is, however, no express decision either in England or
so far as we have been able to ascertain, in the United
States on this point. Untranmel ed, as we are, by authority,
we have to inquire the principle on which the saving clause
in s. 6 is based. It is manifest that the principle
underlying it is that every later enactnent which supersedes
an earlier one or puts an end to an earlier state of the | aw
is presuned to intend the continuance of rights accrued and
l[iabilities incurred under the superseded enactment unless
there were sufficient indications-express or inplied-in the
| ater enactnment designed to conpletely obliterate the
earlier state of the law. The next question is whether the
applicati'on” of that principle could or ought to be linmted
to cases where a particular formof words is wused to
indicate that the earlier |awhas been repealed. The entire
theory wunderlying inplied repeals is that there is no need
for the later enactnment to state in express terns that an
earlier enactnment has been repeal ed by using any particular
set of words or formof drafting but that if the |egislative
intent to supersede the earlier lawis manifested by the
enact ment of provisions as to effect such supersession, then
there is in law a repeal notw thstanding the absence of the

wor d "repeal’ in the later -, statute. Now, i f the
| egislative intent to supersede the
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earlier law is the basis upon which the doctrine of  inplied
repeal is founded could there be-any .incongruity 'in at-
tributing to the later |egislation the sanme intent which s.
6 presumes where the word 'repeal’ is expressly used. So

far as statutory construction is concerned, it is one of the
cardinal principles of the law that there is no distinction
or difference between an express provision and a provision
which is necessarily inplied, for it is only the form that
differs in the two cases and there is no difference in in-
tention or in Substance. A repeal may be brought about™ by
repugnant | egislation, without even any reference to the Act
i ntended to be repeal ed, for once |egislative conpetence to
effect a repeal is posted, it matters little whether this is
done expressly or inferentially or by the enactnment of
repugnant | egislation. If such is the basis upon which
repeal s and inplied repeals are brought about it appears to
us to be both logical as well as in accordance wth the
principles upon which the rule as to inplied repeal rests to
attribute to that |legislature which effects a repeal by
necessary inplication the sane intention as that which woul d
attend the case of an express repeal. Were an intention to
effect a repeal is attributed to a legislature then the sanme
would in our opinion, attract the incident of the saving
found in s. 6 for the rules of construction enbodied in the
General C auses Act are, so to speak, the basic assunptions
on which statutes are drafted. If this were the true
position about the effect of the Central Act 67 of 1957 as
the liability to pay the fee which was the subject of the
noti ces of the denmand had accrued prior to June 1, 1958 it
would follow that these notices were valid and the anounts
due thereunder could be recovered notw thstanding the
di sappearance of the Orissa Act by virtue of the superior
| egi sl ati on by the Union Parlianent.
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The appeals would, therefore, be allowed and the Wit
Petitions would stand dismissed. As the appellants have
failed in their main subm ssions, we nake no order as to
costs.

Appeal s al | owed.
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