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Crimnal Procedure Code, 1973 (Act Il of 1974), Section
354(3)--Discretionary power to choose between capital sen-
tence and life termis a Ilinited one--Leave should be
refused when.it is difficult to fault the court which has
exerci sed such a power under Art. 136 of the Constitution
Crimnal Procedure Code, 1898, Section 377--Scope of.

Coa, Danman and Diu (Judicial Conmi ssi oner’s Court)
Regul ati on. 1963--Regul ation 8(1) does not bar the referred
jurisdiction of the Judicial Comm ssioner’s Court.

Sent ence- - Ext enuat i ng ci rcunmst ances---Ci rcunst ance t hat
the accused is a young man or that the sentence of death
has been haunting himfor ¢ long al one cannot entitle himfor
judicial clenency.

HEADNOTE:

The petitioner was convicted for the offence of nurder under
s. 302, I.P.C. and sentenced to death by the Trial Court.
The Judi ci al Commi ssi oner, Goa confirmed the death sentence
in the referred trial under s. 374 of the 1898 Code of
Crimnal Procedure

Di sm ssing the special |eave petition tol appeal, the Court.
HELD: (1) Discretion to choose between the capital sentence
and |ife termunder s. 354(3) of the 1973 Code of Crinmina
Procedure is limted. |If the offence has been perpetrated
wi th attendant aggravating circunstances, if the perpetrator
di scl oses an extremely depraved state of nmind and di abol'i -
cal trickery in commtting the hom cide, acconpanied by
brutal dealing with the cadaver, infliction of death penalty
cannot be avoided. Special |eave under Art. 136. of the
Constitution cannot be granted when it is difficult to fault
the court on any ground, statutory or precedential. [772 G
H 773 A

Edi ga Annamma, Al R 1974 SC 799, referred to.

(2) Section 377 of 1898 Code of Crimnal Procedure applies
only to situations where the court at the tinme of the con-
firmation of the death sentence consists of two or nore
Judges. Section 4(1)(i) of the Code of Crimnal proce-
dure, in relation to a Union Territory, brings wthin the
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definition of "Hi gh Court", the highest court of crimna
appeal for that area, nanely, the Judicial Comni ssioner’s
Court. If, at the time the case for confirmation of death
sentence is being heard, the Judicial Conm ssioner’s Court
consists of more than one Judge, at |least two Judges nust
attest the confirmation. So |long as one Judicial Comm s-
sioner alone functions in the Court, section 377 was not
attracted. In the present case there is nothing illegal in
a single (i.e.the only) Judicial Comm ssioner deciding the
reference. [773 D F]

(3) Referral jurisdiction under s. 377 is akin to
appeal and revision.Regulation 8(1) of the Goa, Daman and
Diu (Judicial Comm ssioner’s Court) Regulation 1963 does not
disentitle the Judicial Comm ssioner from exercising power
u/s. 377, &r.P.C. In the instant case, the Judicial Comm s-
sioner’'s confirmation of death sentence is not without
jurisdiction. [774 C DO

(4) Judicial clenency cannot attenuate the sentence of
death on the sole circunstance that the accused was a young
man- and the sentence of death been haunting himfor |ong
wi-t hout ot her supplenent factors or in the face of surround-
ing beastly circunmstances of the crine. Possibly, Presiden-
tial power w der but judicial power is enbanked. [774 E-F]
10--707SCl /77
772

JUDGVENT:

CRI M NAL  APPELLATE JURI SDI CTI O\~ Speci al Leave Peti -
tion (Crimnal) No. 216/1977.

(From the Judgnent and Order dated 28-9-1973 of the
Judi ci al  Conmi ssioner, Court, Goa Daman and Diu in Crl.
Appeal No. 17/72).
S.J. S. Fernandez, amicus curiae, for the petitioner
The Order of the Court was delivered by

KRISHNA |YER, J.--A death sentence, with all /its dreadfu
scenario swinging desperately out of the last breath of
nortal life, is an excrutiating hour for the judges called
upon to lend signature to tiffs macabre stroke of the execu-
tioner’s rope. Even so, judges must enforce the |aws,
what ever they be, and deci de according to the best of ~ their
lights, but the |laws, are not always just and the lights
are not always | um nous. Nor, again, are judicial nethods
al ways adequate to secure justice. We are bound by the

Penal Code and the Crimnal Procedure Code, by the, = very
oat h of our office.

Section 354(3) of the new Code gives the convicting
judge, on a nurder charge, a discretionto choose hetween
capital sentence and life term It is true'that in the
present Code, the unm stakable shift in |egislative enphasis
is on life inmprisonnent for murder as the rule and capita
sentence an exception, to be resorted to for reasons to be
stated (Edige Annamma, 1974 SC 799, AIR). Even so, the
discretion is limted and courts can never afford to forget
Benjanmin’ Cardozo’s wi se gui dance

"The judge, even when he is free, is stil
not wholly free. He is not to innovate at

pl easure. He is not a knight errant roam
ing at wll in pursuit of his own ideal of
beauty or of goodness. He is to draw his
inspiration from consecrated principl es.
He is not to yield to spasnodic sentinment, to
vague and unregul at ed benevol ence. Heis to

exercise a discretion informed by tradition
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net hodi zed by anal ogy, disciplined by sys-
tem and subordinated to the prinordia
necessity of order in the social life. W de
enough in all conscience is the field of dis-
cretion that remains."

(Cardoze: The Nature of the Judicial Proc-
ess: Wale University Press ( 1921 ) ).

We have heard counsel on the nerits and.perused the
paper book with sonme care and see no ground to disturb the
convi cti on. The question of ’sentence’ projects sharply
before wus and what we. have stated above turns our focus
on cicunmstances justifying the graver sentence. The
| earned Sessions Judge has given valid reasons as to why
he is inposing the death sentence. The guidelines laid
down by this Court, in its precedents which bind us, tell us
that if the offence has been perpetrated wth attendant
aggravating circunstances, if the perpetrator discloses an
extremely depraved state of mind and diabolical trickery in
conm tting the hom cide, acconpanied by brutal dealing wth
the cadaver, the court can hardly help in the present state
of thelaw, avoiding infliction of the death penalty. When
di scretion has been exercised by the trial Court and it is
difficult to fault that
773
court on any ground, statutory or precedential, an appellate
review and even referral action-becone too narrow to denol-
ish the discretionary exercise of power by the inferior

court. So'viewed, it is clear that the learned Judicia
Conmi ssi oner. “has acted rightly in affirmng the death
sent ence. W are unable to, grant leave on, this score
ei ther.

Counsel for the petitioner has urged that the affirnma-
tion by the Judicial Conmi ssioner’s court of CGoa, Diu and

Daman, of the Death sentence is illegal. According to. him
s. 377 of the old code (which govern the instant case), is a
mssile which will bit down the confirmation by the Judicia
Commi ssioner. The said section reads:

"377. In every case so submtted the

confirmation. of the sentence;, or any new
sentence or order passed by the Hi gh' Court,
shal I, when such Court consists of two or nore
Judges, be nmade, passed and signed by - at
least two of them"™
This section neans, as we understand it, that when the
Hi gh Court concerned consists of two or nore judges, the
confirmation or other sentence shall be signed by at /least
two of them Thi s provision obviously applies only /to
situations where the court, at the tine of the confirmation
of the death sentence., consists of two or nore judges.
It is true t hat S. 4 (1) (i) in relation to
a Union Territory brings wthin the definition of the
"High Court’ the highest court of crininal appeal for that
area viz. the Judicial Comm ssioner’s court. It therefore
follows that if, at the time the case for confirmation  of
the death sentence is being heard, the Judicial Conm ssion-
er's court consists of nore than one judge, at least two
judges nust attest the confirmation. In the present case
it is common ground that when the case was heard and judg-
ment pronounced there was. only one Judicial Comni ssioner
al t hough the sanctioned strength was two. So long as one
Judi ci al Commi ssioner al one functioned in the court, s. 377
was not attracted. The necessary inference is that in
the present case there is nothing illegal in a Single
(i.e. the only) Judicial Commissioner deciding the refer-
ence.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 5

W are aware that the insistence of the Code on two judges
hearing the matter of such gravity as a death sentence
i nvol ves is because of the law s grave concern that human
life shall not be judicially deprived unless at least two
m nds at alnost the highest level are. applied. Even so,
exceptional situations may arise where two judges are not
available 1in a High Court and, in that narrow contingency,
the Code pernits what has now happened. W cannot fault the
judgrment on this ground either

Counsel for the petitioner contends that the Crimna
Procedure Code is a general statute but the CGoa, Danan and
Diu (Judicial Conmssioners Court) Regulation, 1963 is a
special | aw which prevails agai nst the general. On  that
footing he argues that under Regulation, 8 (1) the Court of
the Judi cial Conmi ssioner shall have only such jurisdiction
as is exercisablein respect of Goa, Daman and Diu by the
Tri bunal de Rel acao. According to him the said Tri buna
did not have the powers of confirmation of death sent ence,
and,
774
therefore, the judicial Commissioner cannot exercise such
power. He also argues that under the said provision the
Judi cial Conmmi ssioner’ is the highest Court of Appeal and
Revi sion but not of Reference and for that reason cannot
exerci se the powers under section 377 of the old Crim-

nal Procedure Code. W see no force in these tw n subm s-
si ons. A Code is conplete and that marks the distinction
between a' Code and an ordi nary enactnent. The Crimna

Procedure Code, by that canon, is serf-contained and com
plete. 1t defines a H-gh Court which takes in a Judicia

Conmi ssioner’s ~Court. (Section 4(1)(i). W need not and
i ndeed may not travel beyond the Code into the territory of
the Regul ation. Even otherwise, there is nothing in

Regul ati on 8 (1) which helps the petitioner. 1t pro-
vides that the Judicial Conmissioner shall be| the highest
crimnal *Court, Appeal and Revision’ used in that provision

are words of the widest (inmport and cover /all proceedi ngs
which are not original proceedings but are by ~way of
judicial review for a higher |evel. Referral jurisdiction

under section 377, is skin to appeal and revision ‘and we
think that Regulation 8(1) does not disentitle the  Judicia
Conmi ssi oner from exercising power under section 377 of the
Code: nor are we inclined to accept the submi'ssion that on
the specul ative assunption that the Tribunal de Relacao did
not have the power to confirm death sentences, and, there-
fore, the Judicial Commi ssioner, acting as the Hi gh /Court
under the Code, cannot enjoy such power. Regul ation 8(1)
does not limt the jurisdiction of the. Judicial Conm ssion-
er in the sense counsel wants us to accept. We therefore
hold that the Judicial Conm ssioner’s confirmation of the
death sentence is not wi thout jurisdiction

Undeterred by the fact that the nurder is gruesone
counsel has pleaded that at |east on the question of sen-
tence | eave shoul d be granted because his client is a young
man and the sentence of death has been haunting him agonis-
ingly for around six years. May be that such a | ong spell of
tornent nmmy be one circunstance in giving the |esser sen-
tence. Even s0O, we have to be guided by the rulings of
this Court which have not gone to the extent of hol ding that
based on this circunmstance al one, w thout other supplenent-
ing factors or in the face of surrounding beastly circum
stances of the crine, judicial clenency can attenuate the
sentence. Possibly, Presidential power is wider but judicia
power is enbanked.
We refuse special |eave and dismiss the petition.
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Petition di sm ssed.
775




