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PETI TI ONER
DW JEN CHANDRA SARKAR & ORD

Vs.

RESPONDENT:
UNION OF | NDI A AND ANR

DATE OF JUDGVENT: 15/ 12/ 1998

BENCH
S. SAGH R AHVED, & M JAGANNADHA RAQ.,

Two appellants who are working in the posts and
Tel egraph Departnent filed this appeal against the judgnment
of the Central Adm nistrative Tribunal, = Calcutta Bench in
O A No.355 of 1987 dated 16.02.1988. By that Judgnent the
Tri bunal disnissed the application filed by the appellants.
The point in issue is whether for the purpose of conputing
16 years service for getting a "time-bound ~pronotion”. as
per the rel evant circular of the Governnment dated
17.12.1983, the appellants are entitled to count the service
rendered by themin the Rehabilitation Departnent of the
CGover nirent of India prior to their transfer ' to the
Departnent of Posts and Tel egraph. The Tribunal has' held
that the said service wth former departnment cannot be
counted and, therefore, the appellants are not entitled to
the time bound pronotion unless they conplete 16 years in
the transferee departnent, nanely P & T Departnent.

The following are the facts:

The appellants 1 and 2 were appointed as~ Lower
Di vi si on Cl erks in the Departnent of Rehabilitation
Governnment of India on 18.11.1970 and 5. 2. 1965 respectively.
Subsequently, on 7.12.76 the first appellant was transferred
tothe P & T Departnment in public interest “as Posta
Assistant and the second appellant was al so so transferred
on 13.12.1976 to the same departrment in public interest.

The particul ar scheme which deals wth tinme bound
promotion is dated 17.12.1983 and reads as foll ows:

"The schenme will conme into effect from 30.11.1983.
Al officials belonging to basic grades in Goup 'C
and Goup 'D to which there is direct recruitnent
either from outside and/or by neans of linmted
conpetitive examination fromlower cadres, and who
have conpleted 16 years of service in that grade

will be placed in the next higher grade. Oficials
bel ongi ng to operative cadres listed in the Annexure
"A-1" to the agreenent will be covered under the

schene. "
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From the aforesaid circular, it is clear that the
Scheme has cone into force we.f 30.11.1983 and al
officials belonging to the basic grades in Goup 'C and 'D
to which there is direct recruitnent whether from out side
and/ or by neans of limted conpletive exam nation from | ower
cadres, will get time-bound promotion if they have conpleted

16 years service in the grade. It is also clear from the
same circular that Postal Assistants in pay scale of Rs.
260-480 will, we.f. 30.11.1983 be placed in the scale of

Rs. 625-640 if they have conpleted 16 years service in the
grade of Rs. 260-480. The question, however, is whether
the appellants can be considered to be having 16 years of
service in the grade? The respondent Union of India,
however, relies upon the conditions nmentioned in the orders
of transfer of the appellants to the P & T Departnent made
in 1976. The said order reads as follows to the extent
rel evant for the present purpose; that the enployees wll
be:

"“treated “as transferred in the public interest and
their past service'is counted for all purposes (i.e.
fixation of pay, pension and gratuity etc.) except
their past service is counted for all purposes (i.e.
fixation of pay, pension and gratuity etc.) except
seniority."

The respondents have also relied upon a copy of

| etter No.20/34/76-SPB dated 31.3.1977 fromthe DDG P & T

Calcutta in relation to the subject of appointnent of surplus
staff of Mana Canp. The material portion of the said letter
reads as foll ows:

"Surplus personnel on  their redeploynent in your
circular are treated as transferred in the public
interest and their past service is counted /for al
pur poses (i.e. fixation of pay, pension and
gratuity) except seniority."

The Tribunal by rejecting the case of the appellants
held that the 16 years of service of the first appellant and
12 years of service of the second appellant in the
Depart nent of Rehabilitation could not be conputed for the
purpose of reckoning 16 years service as prescribed under
the time bound promotion schene. According to the Tribunal
the service should be rendered in the particular grade while
wor Ki ng in the Postal Department. For coming to. the
conclusion the Tribunal relied upon the word "16 years of
service in that grade" nentioned in the circular dated
17.12.1983. It held as foll ows"

"Fromthe reading of this circular particularly the
DG P & T No. 31-26/83-P3@ dated 17.12.83 -and
clarificatory orders, it is clear that the schene is
applicable only to the regular P & T enployees and
sonme of the basic operative cadres enunerated in the
original order. It is a schenme which is not for
uni versal application to all the Central Government
Enpl oyees but is applicable only to a limted group
of enployees within the P & T Departnent”

The Tribunal also relied upon a letter No. 31-26/62
PEI dated 1.3.84 DG P & T which clarified that the order
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detailing the scheme would be applicable only to the regul ar
appoi ntees and not to those enpl oyees who were serving on an

ad- hoc basi s. Reference was also nade to another letter
6-19/84 SPB-11 dated 19.7.84 DGP&T to the effect that
ex-servicenen who had surrendered their entire benefits of
def ence service would not be entitled to avail their past

service in the defence forces for the purpose of conputation
of the 16 years. These were referred to by way of anal ogy.

According to the appellants, the view taken by the
Tribunal is wong. Several rulings of this Court are relied
upon by the | earned counsel for the appellants. On the
other hand, the |earned senior counsel for the respondent,
Shri P.N. Mshra points out that fromthe | anguage of the
circular as set out above, it is clear that the service of
16 years must be in the relevant P & T Departnent and,
therefore, any service rendered by the appellants in the
Rehabi litation Departnment of the Government cannot help
them The scheneis schene of the P & T Departnment and it
specifically required the service in a grade in t he
Depart ment. The |earned senior counsel submts that, the
view taken by the Central Administrative Tribunal, Calcutta
Bench is the correct one.

The poi nt for consi deration is whether the
appel l ants are entitled to the time bound pronotion by
conbining their service in the Rehabilitation Departnent of
CGovernment rendered' by t he appell ants bef ore bei ng
adm nistratively transferred to the P & T Department?

It is to be noted that the transfer  of t he
appel lants from the Rehabilitation Departnent tothe P& T
Department was not on their request but was expressly stated

to be in the public interest. But while doing so, it was
clarified that their past service in the Rehabilitation
Department woul d not count for’seniority . The purpose of

this restriction was that their transfer should not disturb
the chances of pronotion of those who were already working
inthe P & T Departnent. There is no doupt, that for the
purpose of their regular pronotions to higher posts.in the P
& T Department their seniority is to count only  from the
dated of their transfer to the P & T department.  The

transfer order inposed this restriction. W are not
concerned with the wvalidity of this restriction. ~Al that
it means is that these two transfers wll- not  alter the

existing seniority of those in the P & T Departnent.

However, the position in regard to 'tinme-bound
pronmotions in different. Were there are a | arge nunber of
enpl oyees in any departnent and where the enpl oyees are not
likely to get their conparatively lowposition in the
seniority list, Governnent has found it necessary that, in
order to renove frustration, the enployees are to be given a
hi gher grade in terns of enploynents - while retaining them
in the same category. This is what is generally known as
the tinme bound pronotion. Such a tine-bound pronotion does
not affect the normal seniority of those higher up

If that be the true purpose of a tinme-bound
pronmotion which is neant relieve frustration on account of
stagnation, it cannot be said that the governnent wanted to
deprive the appellants who were brought intothe P&T
Department in public interest - of the benefit of a higher
grade. The frustration on account of stagnation is a conmon
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factor not only of those already in the P & T Departnment but
also of those who are admnistratively transferred by
CGovernment fromthe Rehabilitation Departnent tothe P & T
Depart ment . The Covernment, while inposing an eligibility
condition of 16 years service in the grade for being
entitled to time-bound promotion, is not intending to
benefit only one section of enployees in the category and
deny it to another section of enployees in the sane
category. The common factor for all these enployees is that
they have remained in the same grade for 16 years w thout
pronoti ons. The said periodis atermof eligibility for
obtaining a financial benefit of higher grade.

It the appellants are entitled to the tinme-bound
promotion by counting  service prior tojoining the P& T
Department, the next question is whether treating them as

eligible for tinme-bound promotion wll conflict with the
conditioninposed in their transfer order, nanmely that these
will not count their service for seniority purposes in the P

& T Departnent.

The words " except seniority" in the 1983 circul ar
in our view nmeans that such a benefit of a higher grade
given to the transferees will in no way effect the seniority
of enployees in the P& T Departnent when the turn of the P
& T enpl oyees cones up for pronotion to-a higher category or
post. The said words 'except seniority’ are-intended to see
that the said persons who have cone from anot her departnent
on transfer do not upset the seniority in the transferee
departnment. Granting them higher grade under the schene for
ti me-bound pronotion does not therefore offend the condition
i nposed in the transfer order. W are, therefore, of the
view that the appellants are entitled to the higher grade
fromthe date on which they have conpleted 16 years and the
said period is to be conputed on the basis of their tota
service both in the Rehabilitation Department and the P & T
Depart nment.

There are atleast three precedents of this Court to
support the principle enunciated above.  The first “one is

Renu Mal l'ick vs. Union of India (1994 (1) SCC 373). In
that case the appellant, a Lower Division Cerk, was
transferred from the Central Servi ces and Custonmns

Departnent, on her own request, to the Central Excise
Col l ectrate. She gave an wundertaking in.terns of Centra
Departnmental instructions which said:

"the transferee will not be entitled tol count. the
service rendered by her in the fornmer Collectorate
for the purpose of seniority in the new charge."

Now for purpose of promption as |Inspector, she had
to put in a service of 5 years as UDC or a total service of
13 vyears both as UDC and LDC, subject to mnimmof 2 years
as UDC. When the appellants turn for pronotion as |nspector
cane up she was denied promotion on the ground she was
ineligible because she did not have the required nunber of

years of service in the transferred departnent. This view
was not accept ed. It was held that seniority and
eligibility are different concepts. It was directed that

the appellant be given pronotion as |Inspector only when she
would fall within the zone of consideration as per her
seniority reckoned in the transferee department. Wen her
turn based on the service seniority in the transferee
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department arrived, if any question as to her eligibility
for pronotion should arise i.e. whether she had 5 years as
UDC or a total of 13 years as UDC and LDC, for conputing the
said period of qualifying service, the past service in the
Central Services and Custons Departnent should also be
counted. Kuldip Singh, J. observed:

"W are of the view that the Tribunal fell into
patent error in dismissing the application of the
appel | ant . A bare reading of para 2(ii) of the

executive instructions dated May 20, 1980 shows that
the transferee is not entitled to count service
rendered by himher in the former collectorate for
the purpose of seniority in the new charge......
But when she i's so considered, her past service in
the previous collectorate cannot be ignored for the
purposes of determining her eligibility as per Rule
af or esaid. Her seniority in the previ ous
Collectorate is taken away for the purpose of
counting her seniority in the new charge but that
has no reliance for judging her eligibility...... "

"The rule no where says that the period of 5 years
and 13 vyears is not applicable for an officer who
has been transferred from one Collectorate to
anot her on hiis own request."”

In Scientific Advisor for Raksha Manthri vs, V.M
Joseph (1998 (5) SCC 305) to which one of us (Saghir Ahned,
J.) was a party, it was held that  service rendered in
another departnent helps for determning eligibility for
promotion though it may not count for seniority. In that
case, the enployee was transferred fromthe Mnistry of
Def ence to the Central Ordinance Depot. Then he/ nade a

request for transfer to the Naval Physical Cceanographic
Laboratory, Cochin. He was transferred to be placed at the
bottom of seniority list. It was held that he could stil
count his past service for purpose of eligibility for
promotion. It was observed:

"Even if an enployee is transferred  at his own
request, from one place to another on the sane post,
the period of services rendered by him at the
earlier place where he held a permanent. post and had
acquired permanent status, cannot be excluded from
consideration for determining his eligibility for
promotion, though he may have been placed at the
bottom of the seniority Ilist at the transferred
pl ace."

Agai n in A P. STATE ELECTRICITY BOARD Vs. R
PARTHASARATHI 1998(9) SCC 425, a government servant was
transferred and absorbed in the Electricity Board and it was
hel d that the past service in governnent would count towards
the requisite experience of 10 years for eligibility for
pronoti on.

On the facts of the present case and especially in
view of the aforesaid decisions, we are of the view, that
when the transfer is in public interest, and not on request,
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the two enpl oyees transferred, cannot be in a worse position
than those in the above rulings who have been transferred on
request and who, in those case accepted that their nanes
could appear at the bottomof seniority list. Even in case
relating to request transfers, this Court has held, as seen
above, that the past service will count for eligibility for
certain purposes though it may not count for seniority.

Hence the transfer order and concerned circular of
1983 which required that the past service should not count
for seniority, cannot have any bearing on eligibility for
time bound pronotion. Seniority and time bound pronotions
are different concepts. as stated above.

For the above reasons, we hold that the past service
of the appellants is to be counted for the linited purpose
of eligibility - for conputing the nunber of years of
qual i fying service, to enable themto claimthe higher grade
under the schene of tinme-bound pronotions.

I'n_our-view, the Tribunal was in error and its order
is set aside. The appellants will be entitled to the higher
grade from the date they conpleted 16 years of service
conputing the same by taking into account their past service
in the Rehabilitation Departnent also along with the service
inthe P& T Departnent. They will be so entitled as |ong

as they renmained in the post of Assistant and till their
normal pronotion to a higher post according to Rules. The
difference between the enolunents in the order as due to
t hem and amount whi ch - was actually paid to them  shall be

conputed and be paidwthin a nonth fromthe date of this
order. There will be no order as to cost.




