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ACT:

Rai |l way Act, 1882, s. 138-Wet her envi sages any particular
person holding a particular post be authorised to file a
conplaint--Interpretation of s. 138.

HEADNOTE

A conplaint u/s 138 of the Railways Act was filed by the Dy.
Chief Commercial Superintendent N. F. Railway to the Sub
Di visional WMagistrate for passing an order of eviction of
the respondent, a refreshnent room contractor at Kishangunj
Station, as he failed to hand over possession after the
expiry of the agreement on 10-7-70 and in spite of notice to
do so. The nmgistrate accepted theapplication and directed
the eviction of the respondent.  The respondent filed a wit
petition in the Patna H gh Court that s. 138 could not be
i nvoked as the conplaint was not nade by an authorised
person i.e. the Chief Commercial Superintendent. The Hi gh
Court accepted the plea, allowed the wit Petition and
guashed the order of eviction

Al'l owi ng the appeal by special |eave the Court

HELD : (1) S. 138 of the Railways Act nust be construed
l'iberally, broadly and meaningfully so as-to advance the
object sought to be achieved by the Railways Act, ~as the
provision is in public interest meant to avoid inconveni ence
and expense for the travelling public and gear wup the
efficiency of the Railway adm nistration. [399 A]

(2)Section 138 has widest anplitude and takes within /its
fold not only a. railway servant but even a contractor who
is engaged for perfornming services to the railway and the
termnation of his contract by the Railway anbunts to his
di scharge. [398 H, 399 Al

Nani kK Awatrai Chainani v. Union of India, [1971] 1 SCR 650,
fol | owed.

S. L. Kapoor v. Enmperor, A l.R 1937 Lahore 547, R L.
Mazunmdar v. Alfred Ernest, A |I.R 1959 Cal. 64; referred to.
(3) S. 138 only requires that an application should be made
by or on behalf of the railway adm nistration. It does not
require that any particul ar person holding a particul ar post
shoul d be authorised to file a conplaint.[399 A-B]
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JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION : Criminal Appeal No. 93 of
1972.

Appeal by Special Leave fromthe Judgenent and Order dated
29-11-197i of the Patna Hi gh Court in Wit Jurisdiction Case
No. 25/71.

u. R Lalit and Grish Chandra for the Appellant.

D. P. Mikherjee, A K Ganguli and Ms. E. Udayarathnam
for the Respondent.

The Judgnent of the Court was delivered by

FAZAL ALlI, J. This appeal by special leave is directed
agai nst the judgnent of the Patna Hi gh Court dated 29-11-
1971 by which the Hi gh Court has quashed an order of the
nmagi strate, directing the respondent to be evicted from the

railway prem ses. The appeal arises in the follow ng
ci rcumnst ances
398

The respondent was a contractor enployed by the railway for
supplying’ food in  the refreshment room at Ki shanganj
station. The | ast agreenent signed with the contractor 1is
dated 10-7-1967, which expired on 10-7-1970. Thereafter, a
notice was given by the railway adninistration to the
respondent for vacating the, prem ses, and as he failed to
do so, a conplaint under s. 138 of the Indian Railways Act
was filed by the Deputy Chief Commercial Superintendent N. F.
Rai lway to the Sub-divisional magistrate for passing an
order in terms of s. 138 of the Railways Act. The
magi strate accepted the application and directed t he
eviction of the respondent.

The respondent thereupon filed a wit petition in the High
Court, nmainly on the ground that s. 138 could not be invoked
as the conplaint was not nmade by an authorized person. It
was alleged in the petition before the H gh Court that the
conpl ai nt made by t he Deput y Chi ef Conmrer ci a
Superintendent, was not maintainable, as it should have been
filed by the Chief Commercial Superintendent, according to
the provisions of the Railways Act. This plea appears to
have found favour with the H gh Court which allowed the wit
petition and quashed the order of eviction

Appearing in support of the appeal, M. U R Lalit
submitted a short point before us. He argued that s. 138
does not require that the conpl ai nant should be specifically
authorized by the Railways in order to nmmke a conplaint

mai nt ai nabl e. Al that section 138 requires is that -the
application should be filed on behalf ~of the railway
admini stration. There can be no doubt that the appell ant

was a high officer of the railway admnistration and,
therefore, in a position to file an application for eviction
on behalf of the railway adm nistration. Section 138  runs
thus : -
" if a railway servant is discharged or
suspended fromhis office, or dies, absconds
or absents hinself, and he or his wfe or
wi dow, or any of his famly representatives,
refuses or neglects, after notice in witing
for that purpose to deliver up to the railway
adnm nistration, or to a person appointed by
the railway administration in this behalf, any
stati on, dwel | i ng- house, office or ot her
building with its appurtenances, or any books,
papers or other natters, belonging to the
railway administration and in the possession
or custody of such railway servant at the
occurrence of any such even as aforesaid, any
Presidency Magistrate or Magistrate of the
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first class may, on application nade by or on
behal f of the railway adm nistration, order
any police-officer, with proper assistance, to
enter upon. the building and, renmove ;Any
person found therein and take possessi on
thereof, or to take possession. of the books,
papers, or other natters, and to deliver the
sanme to the railway adm nistration or a person
appointed by the railway admnistration in
that behal f."
In our opinion, a close perusal of this section clearly
reveals that the provision has wi dest anmplitude and takes
within its fold not only a railway servant but even a
contractor who is engaged for performng
399
services to the railway, and the termination of his contract
by the Railway amounts to his discharge, as nentioned in s.
138. As the provisionis in public interest meant to avoid
i nconveni ence and expense to the traveling public and gear
up the efficiency of the railway administration, it nust be
construed- liberally, broadly and nmeaningfully, so as to
advance the object sought to be achieved by the Railway Act.
Furthernore, the section only requires that an application
shoul d be made by ~or on behalf of the rail way
adm ni stration. The “section does not require that any
particular person holding a particular post, should be
authorized to file a conplaints The- natter was considered
by this Court in 'Nanik Awatrai~ Chainani v. Union of
India(l), where this Court pointed out, while relying on
decisions of the Lahore and Calcutta Hi gh Courts . that the
appellant in the case was a railway servant, and an order of
eviction could be passed against him This court relied on
the definition of the railway servant -as contained in
section 8(7) read with s. 148(2) of the Act. The | Court
approved of the decision in S. L. Kapoor v. Enperor(2) and
R L. Mazundar v. Alfred Ernest(3), which had taken the view
that, even a contractor is a railway servant within the

neaning of s. 138. In this connection, this Court observed
"The ternms which govern the parties expressly
reserve to t he rai -way admi ni-stration

extensive power of directing and regulating
the appellant’s work and also to an extent, of
controlling the manner of doing the  work:
Keeping in viewthe purpose and object  of
these agreenents, nanely, that of affording
necessary amenities to the travelling  public,
retention of this over-all power by t he
rail way adm nistration is not only appropriate
but necessary. The retention of this power by
the railway admnistration, in our Vi ew,
constitutes relevant material for sustaining
the conclusion of the courts below that the
appellant is a railway servant, as defined in
s. 3(7) read with s. 148(2), Indian Railways
Act, agai nst whom action can be taken under s.
138 of the said Act."
This court went to the extent of holding that such a servant
in view of the precarious contract under which he had
entered in the Railway service was not governed by art. 311
In the case of S L. Kapoor v. Enperor (supra), the
foll owi ng observati ons were nade : -
"The termination of his service by the railway
under cl. 21 of the agreenent ampunts to his
di scharge within the nmeaning of s. 138 of the
Act , and he is therefore liable to
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di spossession of the. prem ses which he was

occupying as a servant of the railway."
As already indicated, this case was approved by this Court
in the decision nentioned above. In this view of the
matter, it is manifest
(1) [2971] (1) S.C.R 650.
(2) A 1.R 1937 Lahore 547.
(3) AT.R 1959 Cal. 64.
400
that the High Court has taken an erroneous view of law in
throwing out the complaint filed by the Deputy Chief
Conmmercial Superintendent an the ground that he was not
authorized to file the  conplaint. Even on the other
guestion whether or not the, respondent was a railway
servant, as pointed out, the matter is no longer res integra
and is concluded by the decision of this Court referred to
above. For these reasons, the appeal is allowed, the
judgrment of the Hi gh Court is set aside and that of the sub-
di vi sional magi strate is restored.
S R
Appeal all owed.
401




