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These appeal s by special l1eave filed by Kisan Sahkar
Chini MIls Limted, Sitarganj, Gadarpur and Nadehi [C vi
Appeal No. 5543/2004], State of Uttaranchal [Civil Appeal No.
5544/ 2004], and Doi wal a Sugar Conpany Limted and Ki chha
Sugar Conpany Limited [Civil Appeal No. 5545/2004] are
directed against the final judgnent and order dated 28-7-2004
passed by the Division Bench of the Hgh Court of ‘Utarancha
in Wit Petition No. 318/ 2004 filed by Vardan Linkers, a
proprietary concern of B.B. Singh, first respondent in these
appeals. By the inpugned judgnent, the Hi gh Court allowed
the said wit petition and quashed the order dated 24.4.2004
of the Secretary, Cane Devel opnent and Sugar Industri es,
wher eby the order dated 26.03.2004 of the Assistant Cane
Comm ssi oner, Udham Si ngh Nagar, granting permssion to
the first respondent to |ift 85,000 quintals of nolasses from
the five sugar mlls at a price of Rs.127/- per quintal was
cancel | ed.

Fact ual Background

2. It is stated that there are six State controlled sugar mlls
in the State of Utaranchal, which produce nol asses as a bye-
product. O them two mills - Doiwala Sugar Conpany Limted

and Kichha Sugar MIls Linited - are CGovernment Conpanies.

The other four are in the co-operative sector, nanmely, Kisan
Sahkari Chini MIls Limted at Nadehi, Gadarpur, Sitargan;j

and Bhaj pur. Sale of nolasses produced by these six sugar

mlls was controlled through the Ml asses Sal es Conmittee
constituted by the State Government vide order dated

25.3.2003, with the followi ng nine Menbers:

(i) Comm ssi oner, Kumaon Mandal, Nainital - Chai r man

(ii) District Magistrate, Udham Si ngh Nagar - Menber
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(iii) Si x General Managers of the four Cooperative

Sugar MIls and two Sugar Conpanies - Menbers
(iv) Assi stant Cane Conmi ssioner, Udham
Si ngh Nagar - Secretary

The said order made it clear that nol asses of the six sugar
mlls shall be sold only through the said Conmttee. The State
CGovernment policy at the relevant tine required nol asses
produced by these sugar factories to be disposed in the
following manner: 70%to distilleries and chemical factories in
the State; 10%to manufacturers of country liquor within the
State; and 20%to bona fide consuners (distilleries and

chem cal industries). No allottee who got allotnment as a bona
fide consunmer could transfer the allotnent to anyone el se.

3. The Ki san Sahkari Chini MIls Limted, Gadarpur, issued
a tender notice (publishedin Arar Ujala dated on 23.2.2004)
inviting offers frombona fide consuners for purchase of 'B
grade nol asses produced by five sugar mlls at Gadar pur

Nadehi, Sitarganj, Doiwala and Ki ccha. Tenderers were

required to submt their tenders to the Assistant Cane
Comm ssi oner, -Udham Si ngh Nagar ,  speci fyi ng the nanme of

the Sugar MIIs fromwhich hewanted to purchase nol asses

and the quantity. The tender had to be acconpani ed by an

ear nest money of Rs.1,00,000/- in respect of each sugar ml|
fromwhich the tenderer wanted to buy nol asses.

4, In response to the tender notice, first respondent and
others submtted their tenders, which were opened on

1.3.2004 at 3.30 PM by the Assistant Cane Conmi ssioner
Udham Si ngh Nagar, in the presence of the General Manager

Gadar pur, the Purchase Cerk of Sitarganj MIls and Ml asses
Clerk of Nadehi MIls. The first respondent’s tender was for
purchase of 15,000 quintals of nolasses fromKi san Sahakar

Chini MIls Limted, Nadehi, at a price of Rs.101/- per quintal.
The said offer contained a note tothe effect that "we will lift
nol asses in favour of distilleries of UP, Punjab and Haryana"
The first respondent did not encl ose any earnest money with

the tender, but stated that a sumof Rs.1,00,000/- was

al ready deposited with the Nadehi. Sugar MIIl. The first
respondent did not nmake any offer for purchasi ng nol asses
fromthe other four mlls. As the prices offered by the
tenderers were found to be very | ow, negotiations were held by
the Assistant Cane Conmi ssioner with the tenderers on the

sanme day. This was followed by further negotiations on
3.3.2004. At the tinme of negotiations on 3.3.2004, only three
nmenbers of the Ml asses Sal es Conmittee were present -

District Magistrate, Udham Si ngh Nagar, CGeneral Manager
Gadarpur Sugar MIlIls and the Assistant Cane Conmi ssi oner
Udham Si ngh Nagar. The Chairman of the Ml asses Sal es

Conmittee and the General Managers of the five other sugar
mlls, were not present. The Chief Accountant of Sitarganj
MIlls was present. During negotiations, the first respondent
increased its offer to Rs.119/- per quintal and again to

Rs. 127/ - per quintal.

5. The three menbers of the Conmittee, who were present
(along with the Chief Accountant of Sitarganj MIIs), submtted
a Note dated 03.03.2004 to the Chairman of the Ml asses

Sal es Conmittee, reporting that during negotiations, the first
respondent had offered to purchase the entire stock of

nol asses of the five sugar mlls at Gadarpur, Nadehi

Sitarganj, Kichha and Doiwala at a price of Rs.127/- per

qui ntal, though he had submtted the tender only for purchase
of nol asses of Nadehi sugar nmill. It was also reported that the
first respondent had assured paynent of earnest noney in
respect of each of the four other nmills, within seven days if his
of fer was accepted. The report also stated that the price of Rs.
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127/ - per quintal offered by the first respondent was hi gher
than the offer of the other tenderers - I1G (Rs.117/-) and
Ranpur Distillery (Rs.126/-). The Chairman was requested to
make his reconmendati ons for accepting the offer of first
respondent. The Chairman of Ml asses Sal es Committee made

an endorsenment ’'Seen’ on the said note on 3.3.2004. The
District Magi strate, Udham Singh Nagar, nade a note thereon

to the effect, "Necessary orders nmay be issued today itself.
Firm may deposit earnest money". The first respondent
deposited Rs. 4,00,000/- by bank drafts under cover of letter
dat ed 10. 03. 2004, towards earnest money for purchase of

nol asses of the sugar mlls at Gadarpur, Sitarganj, Kichha

and Doi wal a.

6. The Assi stant Cane Commi ssioner, Udham Singh Nagar,
vide letter dated 15.03.2004 pernitted the first respondent to
l[ift 5,000 quintals of nmolasses from Ki san Sahkari Sugar M|
Ltd., Nadehi, at the rate of Rs.127/- per quintal wthin one
nont h.

7. The first respondent gave an undated letter to the District
Magi st rat'e, “Udham Si ngh Nagar requesting allotnent of

1, 02,000 quintals of nolasses of all five sugar nmlls. On this
letter, the District Magistrate, Udham Si ngh Nagar made a

note on 23.3.2004 instructing the Assistant Cane

Conmi ssioner to issue orders giving tine till 31.5.2004 to take
delivery. On the basis of the said request of the first
respondent, the Assistant Cane Commi ssi oner prepared an
undated official note and sought approval fromthe District
Magi strate for granting permission to the first respondent for
l[ifting 15,000 quintals of nolasses from each of the four sugar
mlls at Nadehi, Gadarpur, Sitarganj, and Doiwal a and 25, 000
qui ntals of nolasses from Ki chha Sugar M1, in-all 85,000

qui ntals, by 31.05.2004. The District Magistrate, Udham

Si ngh Nagar, on 25.03.2004 nade the fol |l owing endorsenent
thereon: "Approved. The Commi ssioner has- desired to issue
orders”.

8. The Assistant Cane Conmi ssioner, by letter dated

26. 03. 2004, addressed to the first respondent, infornmed him
that on the approval of the Comm ssioner, Kumaon Mandal,

he was permitted to lift a total quantity of 85,000 quintals of
nol asses fromthe five sugar mlls by 31.05.2004 at a price of
Rs. 127/ - per quintal. The said letter is extracted bel ow

"M s Vardan Linkers,
Bijnor (Utar Pradesh)

Sir,

Wth reference to the tender dated 1.3.2004 invited
on behal f of Co-operative/Corporation Sugar MIIs

for selling export nolasses and further with
reference to the negotiations held on 3.3.2004, it is
inforned to you that on the approval of

Conmi ssi oner, Kumaon Mandal, Nainital, you are

hereby permtted to lift total 85000 quintals of

nol asses fromthe followi ng sugar nills at the rate
nmentioned agai nst the nane of every sugar mll.

You will have to Iift the said nolasses by 31.5.2004.

S.

No.

Nanme of
Sugar M|
Al lotted

(Per @.)
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Rat e
Narme of firm
1.
Nadehi Co-
op.
15000
127
Pati al a
Distillers &
Manuf acturers
Lt d.
2.
Gadar pur Co-
op.
15000
127

Do
3.
Doi wal a Co-
op.
15000
127

Do
4,
Sitarganj Co-
op.
15000
127
Chandi gar h
Distillers &
Bottlers Ltd.
5.
Ki ccha
25000
127

Do

In addition to the rates nentioned above you wl|
have to pay excise duty, sales tax and other
applicabl e taxes. You are al so hereby infornmed that
you wi Il be bound by all the conditions mentioned
in the tender form

Sd/ - Assi stant Cane Conm ssi oner
Udham Si ngh Nagar

Copy to :

General Manager/ Executive Director of aforesaid

Chini MIls with a request that they should grant
necessary pernission for lifting quantity of nol asses
mentioned agai nst each Sugar M1, after conpleting
all formalities. The drafts towards the earnest

nmoney for all the sugar mlls except Nadehi Sugar

M 11 have been received. The concerned sugar mlls
are requested to collect the draft regardi ng earnest
noney fromthe office

9. Around that tinme, the State Governnent received severa

reports that the prevailing price of nmolasses was much higher

On 06. 04. 2004, M s Associated Al chohols and Breweries
Limted, Jaipur and Ms. Jagjit Industries Limted,
Kapurthala, wote letters to the District Magistrate, Udham
Si ngh Nagar, offering to purchase nol asses fromthe sugar
mlls of Kiccha, Sitarganj, Gadarpur, Nadehi and Doi wal a at
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the rate of Rs.260/- and Rs.250/- per quintal respectively.
Ms Utar Pradesh Sahkari Sugar MIls Sangh Limted,

Lucknow, informed the Governnent of Uttaranchal by a fax
nessage that the stock of nolasses lying at the co-operative
sugar mlls in the State of U P. at Sarsawa, Bagpat and Mrna
Distilleries were sold to Ms. Chandigarh Distillers and
Bottlers Limted on 8.4.2004 at the rate of Rs.300/- per

qui ntal . Informati on was al so recei ved that nol asses were
bei ng sold by the nei ghbouring private sector sugar nmlls in
Uttaranchal at rates ranging fromRs.310/- to Rs.330/- per
quintal. In view of it, the Additional Secretary, Cane

Devel opnment and Sugar |ndustries submtted a report to the
Secretary, Cane Devel opnment and Sugar Industries, (for short
"Secretary(Sugar)’) referring to the irregularities in the proposa
for supply of 85,000 quintals to first respondent and stating
that the six sugar nmills would suffer a | oss of nore than
Rs.1.40 crores if they were required to sell nolasses at the rate
of Rs.127/- per quintal to the first respondent. The
Secretary(Sugar), by letter dated 08.04.2004 addressed to the
five sugar mlls, stayed the operation of the letter dated
26.03. 2004 i ssued by the Assistant Cane Conmi ssi oner

allotting 85,000 quintals of nolasses to first respondent unti
further orders.

10. Bei ng aggrieved, the first respondent filed WP. (Q

No. 318/ 2004 in the 'H gh Court praying inter alia to issue
directions to the appellants herein (the State Government,
Control l er of Ml asses, Ml asses Sale Comrittee and the five
Sugar MI11s) to continue the supply of nolasses to himso that
the entire allotted quantity of 85,000 quintals could be lifted
on or before 31.05.2004. It was alleged that the first
respondent had al ready taken delivery of 7465.9 quintals of

nol asses, fromthree sugar nmills at Nadehi, Sitarganj, and
Doi wal a and that he had al so made al |l arrangenents for

taking delivery of the bal ance stock.

11. A Division Bench of the Hi.gh Court, by interim order
dated 19. 04. 2004, directed the State CGovernnent to take a
decision on the claimof first respondent after giving hearing
within 10 days. Pendi ng such decision, the H gh Court
permtted the first respondent to Lift upto 20,000 quintals of
nol asses. The High Court also directed that the wit petition
be listed on 29.04.2004 for final hearing and di sposal

12. By order dated 20.04.2004, the State Governnent

di ssolved the earlier Ml asses Sale Conmittee and in its place
reconstituted a fresh Ml asses Sale Cormmittee. The Secretary,
Sugar vide letter dated 20.04.2004 sought certain
information/clarifications fromthe first respondent as al so
from Patiala Distillers and Chandigarh Distillers, and on
22.04.2004 afforded personal hearing to the Proprietor and
representative of first respondent and representatives of
Patiala Distillers and Chandigarh Distillers. Thereafter, on
due and proper consideration of the naterial on record, the
Secretary (Sugar), passed a detailed order dated 24.04. 2004,
hol ding that there was no valid contract for supply of

nol asses to first respondent and therefore the allotnent letter
dat ed 26. 3. 2004 was wi thout any authority and consequently
cancelled the said allotnment letter issued by the Assistant
Cane Conmi ssioner allotting 85,000 quintals of nolasses to

the first respondent. The findings on the basis of which he
cancelled the allotment letter dated 26.3.2004 are extracted
bel ow :

(i) That as per notice published on 23.2.2004 in

Amar Uj al a newspaper the tenders were invited

frombona fide consuners and it was a conpul sory

condition to deposit Rs.1 |ac earnest noney with the

tender. In this regard Ms Vardan Linkers




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 16

submitted its offer for 15000 quintals of nolasses @
119 per quintal only for Nadehi Sugar MIls in its
tender. No rates were mentioned for remaining

sugar factories nanely Gadarpur, Sitarganj, Kiccha,
Doi wal a by M's Vardan Linkers in its tender form

Mor eover, no Bank draft towards earnest noney for
Rs.1 lac was submtted with tender form for Nadehi
Sugar MIls due to which the tender was defective
and was not acceptable.

(ii) That on 3.3.2004 on the date of negotiation
M's Vardan Linkers has offered its negotiated rates
@Rs. 127 per quintal of npolasses, only for Nadehi
Sugar MIls. The remark on the aforesaid

negoti ation formgiven by the above firmthat they
are ready to lift the nolasses of other sugar
factories on this rate if their-.rates are approved by
the Commttee, in that case they are ready to
deposit wi'thin one week. This condition is not
acceptabl'e in accordance to law because the

condi tional tenders are liable for cancellation. The
tender opening formdated 1.3.2004 and the

negoti ati on form dated 3. 3.2004 contains the
signature of Ceneral Manager, Sugar MIIs,

Gadar pur, Ml asses /Cerk, Sitarganj, Purchase

Clerk and Assistant Cane Conmi ssioner. As such

the Purchase Cerk and Ml asses O erk were not the
nmenbers of the Committee and their participation

was not | egal.

(iii) M's Vardan Linkers has not offered its rates
for Gadarpur, Doiwala, Sitarganj, and Kichha Sugar
MIlls nor submitted bank drafts for earnest noney
for Rs.1 lac for each sugar factories with the tender
on 1.3.2004 or 3.3.2004. Moreover, the General
Managers of these mlls who were al so the menbers
were not present in the Commttee neeting on
1.3.2004 and 3.3.2004 so the sale of nolasses of
these mlls is not in accordance to the |aw

(iv) The Assi stant Cane Commi ssioner’s letter
dated 26.3.2004 which is originally witten to Ms
Vardan Linkers, Bijnor contains the details of Ms
Patiala Distilleries and Manufactureres and Ms
Chandigarh Distillers to whomthe nol asses is sold
@Rs. 127 per quintal but Ms Vardan Linkers did

not disclose their nanes in its tender form

Mor eover, on 1.3.2004 at the tine of tender

subm ssion and on 3.3.2004 at the tinme of

negoti ation there were no authorization letters in
favour of Ms Vardan Linkers of these two distillers
fromwhich it is very clear that Ms Vardan Linkers
is not a bona fide purchaser.

(v) That in condition no.9 of the tender formit is
clearly nentioned that no person will transport the
nol asses in Utaranchal and Utar Pradesh and out

of these States without the prior pernission of
Controller of Ml asses Ms Vardan Linkers has
enclosed with its wit petition as Annexure No.1 and
2 which are the No Objection Certificate of Excise
and Taxation Conm ssioner, Patiala dated

16. 3. 2004 issued in favour of Ms Patiala Distiller
and Manufacturer and 'No Objection Certificate’
dated 12. 3.2004 issued in favour of Chandigarh
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Distillers and Bottlers, fromwhich it is clearly
evident that on 1.3.2004 on the date of subm ssion
of tenders and on 3.3.2004 at the tinme of

negoti ation they have no such certificate. No
docunent has been produced about the approval of
Controll er of Mlasses. Fromthis it is clear that
even on conpliance of this condition the tender was
not accept abl e.

(vi) Fromthe informati on obtained fromthe sugar
mlls it has been observed that the |letter dated
26. 3. 2004 issued by Assistant Cane Comm ssi oner

for sale of nolasses in favour of Ms Vardan Linkers
was only submitted in the mlls by the

representative during the period 6.4.2004 to

8.4.2004 of Ms Vardan Linkers and they lifted the

nol asses during this period. During this period

anot her  firm M s Jagj it Industries, Kapurthala and
another firmMs Associated A cohol and Breweries
Limted vide its fax letter dated 6.4.2004 offered its
rates @Rs. 250 and Rs. 260 per quintal respectively

for nol asses. The subm ssion of alleged letter dated
26. 3. 2004 of Assi stant Cane Conmmi ssi oner issued a
letter in favour of ‘'Ms Vardan Linkers and its

submi ssion and its/subm ssion by its representative
inthe mlls during the period 6.4.2004 to 8.4.2004
creates doubt and question mark, and by this-act it
creates loss of Rs.1.40 crores to the mlls of State of
Utaranchal. As such it is revi ened.

(vii) The Assi stant Cane Commi ssioner, Udham

Si ngh Nagar | etter No.2345/C Sheera/ Rudrapur

dat ed 15.3.2004 issued to Ms Vardan Linkers for

sal e of 5000 quintals of nolasses of Nadehi Sugar
MIls contains the details of tender dated 1.3.2004
and subsequent negotiations dated 3.3.2004. As

such the Assistant Cane Conm ssioner woul d have
preferred fresh tenders for sale of nolasses if it was
not considered for sale at that tine.

(viii) Fromthe facts available on file, it is observed
that one Ms Chandigarh Distillers is purchasing

nol asses @Rs. 300/- per quintal fromthe Co-

operative Sugar MIls of UP which were near to the
sugar mlls of State of Uttaranchal. Mreover, the
private sector mills in the State of Utaranchal, |ike
Laksar Uttam | qgbal pur and Kashi pur are sealing

the nol asses @ Rs. 330, Rs. 320, Rs. 320 and Rs. 310

per quintal of nolasses respectively. As such

wi thout any valid contract with the mll of State of
Uttaranchal to sale the nolasses @Rs. 127 per

quintal to Ms Vardan Linkers is against the rules.

13. Bei ng aggrieved by the interimdirecti on dated 19.4.2004
to supply 20,000 quintals of nolasses to the first respondent,
the appel |l ants approached this Court. Wen the special |eave
petitions came up for hearing on 5.5.2004, this Court granted
| eave and di sposed of the appeals [CA Nos. 2984-86/2004] in
the follow ng termns:

"By consent of the parties, the inpugned order are

set aside. The respondents are pernitted to amend

their Wit Petition to challenge the Order dated 24th

April, 2004. Reply, if any, including to this

amendnent to be filed within two weeks from today.

The High Court is requested to dispose of the Wit
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Petition within a period of four weeks thereafter."

The first respondent thereafter nmade an application for
amendnment of the pending wit petition, praying to challenge
the order of cancellation dated 24.4.2004. The H gh Court

al l owed the application for amendnent on 18.05.2004. The

State of Uttaranchal and the Sugar MIls filed separate counter
affidavits, in opposition to the wit petitions setting out the
entire facts, and contended that there was no concl uded
contract with the first respondent, for sale of 85,000 quintals
of nol asses; and that the first respondent, in collusion with
certain officers (the Assistant Cane Comm ssioner and District
Magi st rate, Udham Si ngh Nagar), had nanaged to secure

al | ot mrent of 85,000 quintals of nolasses without any

aut hority.

14. A Division Bench of the Hi gh Court heard the wit
petition and allowed it by judgnent dated 28.07.2004. The

H gh Court quashed the order dated 24.04.2004 passed by the
Secretary (Sugar) and directed that the first respondent "shal
be allowed to lift 85,000 quintals of nolasses |ess the quantity
already lifted", in terns of letter dated 26.03.2004. It also
extended the tine for lifting the nolasses by a period

equi val ent to the nunber of days between 24.4.2004 and
31.5.2004, that is one nonth and seven days. The correctness
and legality of the said judgnent of the High Court is
Questions for consideration

15. Odinarily, the renedy available for a party conplaining
of breach of contract |ies for seeking danages. He will be
entitled to the relief of specific performance, if the contract is
capabl e of being specifically enforced in law. The renedies for
a breach of contract being purely in the realmof contract are
dealt with by Gvil Courts. The public | awrenmedy, by way of a
Wit Petition under Article 226 of the Constitution of India, is
not available to seek damages for breach of contract or specific
performance of contract. However, where the contractua
di spute has a public | aw el enent, 'the power of judicial review
under Article 226 of the Constitution of India nay be invoked.
W may refer to a few decisions illustrating the position

15.1) In Divisional Forest Oficer v. Bishwanath Tea
Co. Ltd. \026 (1981) 3 SCC 235, and State of CGujarat vs. M P
Shah Charitable Trust \026 (1994) 3 SCC 552, this Court
observed that a wit petition challenging the terni nation of an
arrangenent which is said to be governed by a contract or
agreenment between the parties is not nmintainable since it was
a public law renedy, which was not available in private | aw
field where the matter is governed by a non-statutory contract.

15.2) In Mahabir Auto Stores v. Indian G| Corporation \026
(1990) 3 SCC 752, this Court noticed the difference between
private | aw cases where the issue is the exercise of a 'right’ as
contrasted frompublic | aw cases where the question related
to exercise of 'power’

"M. Salve submitted that in private law field there

was no scope for applying the doctrine of

arbitrariness or nala fides. The validity of the action

of the parties have to be tested, it was urged on

behal f of the respondent, on the basis of "right" and

not "power". A plea of arbitrariness/mala fides as

bei ng so gross cannot shift a matter falling in

private law field to public law field. According to M.
Salve to permt the same would result in anonal ous

situation that whenever State is involved it would

al ways be public law field, this would nmean al

redress against the State would fall in the wit
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jurisdiction and not in suits before civil courts.

We are of the opinion that in all such cases whether
public law or private law rights are invol ved,

depends upon the facts and circunmstances of the

case. The dichotony between rights and renedies

cannot be obliterated by any strait-jacket fornula. It
has to be exanined in each particular case. M.

Sal ve sought to urge that there are certain cases
under Article 14 of arbitrary exercise of such

"power" and not cases of exercise of a "right" arising
ei ther under a contract or under a statute. W are

of the opinion that that woul d depend upon the

factual matrix."

15. 3) In Veriyant o Naveen v. CGovernnent of Andhra
Pradesh \ 026 (2001) 8 SCC 344, this Court observed

"Where the breach of contract involves breach of
statutory obligation when the order conpl ai ned of

was nmade in exercise of statutory power by a
statutory authority, though cause of action arises
out of or pertains to-contract, brings it within the
sphere of public | aw because the power exercised is
apart fromcontract. The freedom of the Governnent

to enter into business with anybody it likes is
subject to the condition of reasonableness and fair
play as well as public interest. After entering into a
contract, in canceling the contract which is subject
to ternms of the statutory provisions, as in the
present case, it cannot be said that the matter falls
purely in a contractual field."

16. Fi nding serious irregularities in the letter dated
26. 3. 2004 issued by the Assistant Cane Conmi ssi oner, which
directed supply of 85,000 quintals of nolasses by five sugar
mlls to two distilleries through first respondent at a very | ow
price, the Secretary (Sugar), on 8.4.2004, stayed the operation
of the said allotnent letter. The decision was chall enged by
the first respondent in the wit petition by contending that the
allotrment letter dated 26.3.2004 authorizing himto Iift 85,000
quintal s of nol asses was in pursuance of a concluded contract
for sale of such nolasses and therefore the decision of staying
the operation of the allotnent letter was invalid and il legal
The initial prayer in the wit petition was for a direction to
"continue the supply of nolasses so that entire allotted
gquantity of 85,000 quintals of nolasses could be lifted on or
before 31.5.2004'. As the order dated 8.4.2004 of the

Secretary (Sugar), staying the allotment |etter was pending,
the High Court in the nmeantinme issued an interimdirection to
the State Governnent to hold inquiry in the matter “after giving
hearing to the first respondent. Accordingly, the Secretary
(Sugar), held an inquiry and passed a detail ed order dated
24.4.2004 giving the instances of irregularities conmtted by
the Assistant Cane Conm ssioner and others and hel d that

there was no concluded or valid contract and that the

allotnment letter dated 26.3.2004 was as a result of collusion
between the first respondent and the Assistant Cane

Conmi ssioner and the District Mgistrate and, therefore,

cancelled the allotnment |etter dated 26.3.2004. |In other
words, the Secretary (Sugar), held that as there was no
contract at all, therefore, the Assistant Cane Conm ssi oner

could not have issued a letter of allotnment permtting the first
respondent to lift 85,000 quintals of nolasses. Wen the said
order was passed, the first respondent amended the wit
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petition and included a prayer 'for quashing the order of
cancel | ati on dated 24.4.2004', contending that the

cancel |l ation order was illegal and arbitrary.

17. If the dispute was considered as purely one relating to
exi stence of an agreement, that is, whether there was a

concl uded contract and whether the cancellation and
consequenti al non-supply amounted to breach of such

contract, the first respondent ought to have approached the
Cvil Court for damages. On the other hand, when a wit
petition was filed in regard to the said contractual dispute, the
i ssue was whet her the Secretary (Sugar), had acted arbitrarily
or unreasonably, in staying the operation of the allotnent

| etter dated 26.3.2004 or subsequently cancelling the

allotment letter. In a civil suit, the enphasis is on the
contractual right. In awit petition, the focus shifts to the
exerci se of power by the authority, that is whether the order of
cancel | ati on dated 24.4.2004 passed by the Secretary (Sugar),
was arbitrary or unreasonable. 'The issue whether there was a
concl uded contract and breach thereof beconmes secondary. In
exercising wit jurisdiction, if the Hi gh Court found that the
exerci se of power in passing an order of cancellation was not
arbitrary and unreasonable, it should normally desist from
giving any finding on-disputed or conplicated questions of fact
as to whether there was a contract, and relegate the petitioner
to the remedy of a/civil suit. Even in cases where the Hi gh
Court finds that there is a valid contract, if the inpugned

adnmi ni strative action by which the contract is cancelled, is not
unreasonabl e or arbitrary, it should still refuse to interfere
with the sane, |eaving the aggrieved party to work out his
renedies in a Cvil Court. In other words, when there is a
contractual dispute with a public | aw el enent, and a party
chooses the public | aw renedy by way of ‘a wit petition

instead of a private law renedy of a suit, he will not get a ful
fl edged adj udi cati on of his contractual rights, but only a
judicial review of the adm nistrative action. The question

whet her there was a contract and whether there was a breach

may, however, be exam ned incidentally while considering the
reasonabl eness of the adm nistrative action. But where the
guesti on whether there was a contract, is seriously disputed,
the Hi gh Court cannot assume that there was a valid contract

and on that basis, exam ne the validity of the administrative
action.

18. In this case, the question that arose for consideration in
the wit petition was whether the order dated 24.4.2004

passed by the Secretary (Sugar), cancelling the allotnment letter
dated 26.3.2004 was arbitrary and irrational or violative of any
adm ni strative law principles. The question whether there was

a concl uded contract or not, was only incidental to the
guestion as to whether cancellation order dated 24.4.2004 by
the Secretary (Sugar), was justified. As the case involved
several disputed questions in regard to the existence of the
contract itself, the H gh Court ought to have referred the first
respondent to a Cvil Court. But the High Court in exercise of
its wit jurisdiction, proceeded as if it was dealing with a pure
and sinmple civil suit relating to breach of contract. VWhen
certain disputed facts cropped up, the H gh Court adopted a
strange procedure of calling the General Mnagers of Sitargan]
Sugar M11ls and Nadehi Sugar MIls and putting sone

guestions to them and recording their statements. The Hi gh

Court reached the conclusion that there was a concl uded

contract between the five sugar mlls and the first respondent
for sale of 85,000 quintal of nolasses at a price of Rs.127/-
per quintal. Thereafter, it fornulated the question for
consideration in the wit petition as 'whether the State
Covernment was conpetent to cancel the valid and conpleted
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contract’, and held that having regard to the doctrines of part
performance, |egitinmte expectation, estoppel and

acqui escence, the cancellation of the allotnent |letter dated
26. 3. 2004 issued by the Assistant Cane Conmi ssioner was
unsust ai nabl e and the first respondent was entitled to lift the
entire quantity of 85,000 quintal (less 7,465.9 quintal already
lifted), and he was also entitled to extension of tine for taking
delivery by one nonth and seven days fromthe date of the

judgrment. In this view of the natter, two questions arise for
our consideration. They are
(i) VWet her the High Court was right in

concl udi ng/ assunm ng that there was a valid contract?

(ii) Whet her the High Court was justified in quashing the
cancel | ati on order dated 24.4.2004 passed by Secretary,
(Sugar) ?

Re: Question (i)

19. Before a court can record a finding as to whether there is
a contract, it has to find out who are the parties to the
contract, when and what was the offer, whether there was an
accept ance, and whether the offer and acceptance were valid.
None of these were addressed nor answered by the H gh Court.

20. We extract below the avernments made in the wit petition
to contend that there is-a concluded contract

"That aforesaid tenders were opened on 1.3.2004 at

the of fice of Assistant Cane Conmi ssioner, Udham

Si ngh Nagar. The Assistant Cane Conmi ssioner

al so happens to be the Secretary of the Conm ttee.

That subsequently thereafter all the prospective
all ottees (who had subnmitted their tenders) were
invited by the Commttee and tenders were opened
and in an open neeting, the bidders were asked to
i ncrease the bids and negoti ations took place and
petitioner being highest as Rs. 127 per quintal was
accept ed.

That at this junction, the deponent has been
advised to state that once the bid of the petitioner
was accepted by the authorized Commttee for a
certain price which was Rs. 127 per quintal, it
amounts to valid contract as it has all the
ingredients of a valid contract, nanely, offer,
acceptance and consideration."

Thus, the case of first respondent is that there was a

concl uded contract - that is acceptance of his offer on
3.3.2004, when the negotiations took place. But in paras 17
and 19 of the wit petition, the first respondent. all eged that
the contract was concluded when the letter dated 26.3.2004
was i ssued by the Assistant Cane Comm ssioner permtting
himto lift 85,000 quintals of nolasses and the said |letter
dat ed 26.3.2004 was a 'agreenent’ between the parties. This
anbiguity as to whether the contract came into existence on
3.3.2004 or 26.3.2004 was not even referred to by the Hi gh
Court in the impugned order

21. Let us next exam ne as to who was the purchaser. The
tender notice nmade it clear that only bona fide consuners
(that is, actual users) could nake the offer. Admttedly, the
first respondent did not have a distillery or manufacturing
unit and was not a ’'consumer’ of nplasses. He was a transport
contractor. Even the allotment letter dated 26.3.2004 shows
that the first respondent was not the ’'consuner - purchaser’
Therefore, first respondent could not be the purchaser. Let us
consi der whether Patiala Distillers and Chandigarh Distillers,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 12 of

16

who were shown as the persons who will take deliveries in the

| etter dated 26.3.2004, were the purchasers. They did not

make any offer. Nor was any offer made on their behalf. There
was no acceptance addressed to them There was no

agreement or contract with them They did not seek delivery

nor did they join the first respondent as petitioners in the wit
petition. They were not therefore the 'purchasers’. |f neither
first respondent, nor Patiala Distillers/Chandigarh Distillers
could be the purchaser, who was the bona fide consuner who
coul d cl ai m performance? The question renmai ns unanswer ed.

22. The tenders were invited for sale of nolasses by five

i ndependent sugar mlls. The tenderers were required to pay
Rs. 1, 00, 000/ - as earnest noney, in respect of each sugar ml|
fromwhich the tenderer intended to purchase nol asses. The
five sugar nmills were different legal entities. Two of themwere
CGover nent conpani es i ncor porat ed under the Conpani es Act

and the remaini ng three were i ndependent co-operative sugar
mlls. The tender notice and the tender docunents woul d

nmake it clear that though the tender notice was common, the
tenderers were required to nake separate offers in regard to
nol asses to be purchased from each sugar mll show ng the
gquantity which they wanted to purchase from each sugar mll

and the price which they were willing to pay and al so to pay
separ ate earnest noney deposit. The first respondent did not
nmake any offer except in the case of Nadehi Sugar MII, even

that was not acconpani ed by the earnest noney deposit. He

claims to have nade an endorsenent in‘the tender formon
3.3.2004, that if his rate was accepted, he was ready to lift the
entire quantity of nolasses fromthe five factories. But neither
the original offer nor the alleged extension of the offer on
3.3.2004 was acconpani ed by any earnest npney deposit.

There was therefore no valid offer as on 3.3.2004. Nor was

there any acceptance by the Ml asses Sal es Conmittee or any

of the sugar nmills on 3.3.2004. There was al so no acceptance
even by the three Menbers of the Ml asses Sales Committee

on 3.3.2004. This is evident fromthe fact that after the
negoti ati ons neeting, a report was submtted by the Three
Menbers of the Committee to the Chairman referring'to the

of fer of first respondent seeking his approval for their proposa
to sell the nolasses of the other MIlIs to the first respondent.
Therefore, it could not be said that there was a concl uded or

bi ndi ng contract for sale or supply of noblasses by any of the
five mlls on 3.3.2004.

23. It is admtted that the first respondent did not make any
offer in the prescribed formof tender in regardto the nol asses
of the other four mlls (Gadarpur, Doiwala, Sitarganj and
Kitcha). On 3.3.2004 when negotiati ons were hel d between

the first respondent and three nmenbers of the Committee, the
first respondent appears to have expressed his interest ' to
purchase the nolasses of all the mlls at a price of Rs.127/-
per quintal and nmade an endorsenent to that effect “in his

tender form First respondent clainms to have paid

Rs. 4,00, 000/ - as earnest noney deposit in respect of four

mlls under cover of letter dated 10.3.2004. But thereafter
there was no neeting of the Ml asses Sal es Conmittee nor

any acceptance of first respondent’s offer. Neither the act of
putting up a proposal by the Assistant Cane Comm ssioner or

the District Mgistrate for consideration by the Chairman of

the Mol asses Sales Conmittee nor the all eged approval of the
recomendati on for sale by the Chairman of the Ml asses

Sales Committee will lead to a binding contract as there was

no deci sion by Ml asses Sales Conmittee to accept the offer.
Therefore, on this count as well, there was no concl uded
contract.

24. In this case, the first allotnent by the Assistant Cane
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Conmi ssi oner was on 15.3.2004 permtting the first

respondent to lift 5000 quintals from Nadehi MIls at Rs.127/-
per quintals. This was wholly illegal as it was not in

pur suance of any concluded contract and as first respondent

was not a bona fide consumer. The first respondent submitted
the authorization letter fromthe Patiala Distillers and the
Chandigarh Distillers only on 14.3.2004. |f there was already
a concluded contract with the first respondent on 3. 3.2004,
there coul d not have been any change in the contract by
submitting an authorization letter fromPatiala Distillers and
Chandi garh Distillers on 14.3.2004. There was al so no
correspondence or negotiations subsequent to 3.3.2004 to

show that any contract was concluded in favour of Patiala
Distillers or Chandigarh Distillers. Therefore, when the letter
dat ed 26. 3.2004 was issued by the Assistant Cane

Commi ssi oner authorizing the first respondent to lift 85,000
qui ntals of nolasses it was not-in pursuance of any concl uded
contract but was unil ateral unauthorized act on the part of the
Assi st ant /Cane Conmi'ssi oner whi-ch would not bind the State

Gover nent..
25. The tender notice clearly specified that only bona fide
consuners coul d make an offer.” In his tender, the first

respondent clained that he was naking an offer as a bona fide
consumer, that is, as an-actual user of nol asses. The tender
did not nention that he was naking the offer as an agent of

ot her consumers nor did he disclose the nanes of any
consunmers on whose behal f he was nmaking the offer. He

nerely made a vague and sweepi ng statement that he will lift
nol asses in favour of distilleries of U P., Punjab and Haryana.
Thi s showed that he was not acting for any specific principal
Further having regard to the requirenent that sale will be only
to bona fide consuners, the offer ought to have disclosed the
nanmes of the Principal and his authority to nake the offer on
their behalf, if he was making an offer on behal f of anyone
el se. Further, the required Certificate fromthe Excise

Conmi ssi oner/ Control | er of Sugar that the purchaser was a
bona fide consuner, ought to have been encl osed. For al
these reasons, therefore, there could not be any valid contract
with first respondent.

26. The order dated 25.3.2003 constituting the Ml asses
Sales Committee made it clear that nolasses coul d be sold
only by the said Commttee. This meant that the Ml asses
Sales Committee would identify and deci de upon the

purchaser, as also the terns of sales including the price. But
the Mol asses Sales Conmittee by itself was not the seller but
only the authority entrusted with the task of finalizing the
sales and the seller were the sugar mlls thenselves. The
Comm ttee consisted of nine menbers wi th Conm ssioner of
Kumaon Mandal as Chairman, the District Magistrate, Udham

Si ngh Nagar and the General Managers of the six sugar nills
as nenbers and the Assistant Cane Conmmi ssioner, Udham

Si ngh Nagar, as the Menber-Secretary. Admittedly, the nine
menbers of the Committee were not present either on

1. 3.2004 when the tenders were opened or on 3.3.2004 when

the all eged negotiations were held. The tenders were opened
on 1.3.2004 by the Assistant Cane Conmi ssioner, who was

the Secretary of the Cormittee. No neeting of the Committee
had been called on 3.3.2004. The persons who were present in
the all eged negotiation neeting were the District Mgistrate,
Udham Si ngh Nagar and only the General Manager of

Godar pur Sugar MIls, apart fromthe Menber-Secretary. The
Chi ef Accountant of Sitarganj Sugar MIIls who was present

, cannot be considered to be a menber of the Committee. The
General Managers of other four mlls were not present nor was
the Chairman of the Committee present. Three nenbers did
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not constitute the quorumfor the Commttee. Nor did the
Committee authorize three nenbers to finalise the sale of

nol asses. It cannot therefore, be said that the negotiations
hel d on 3.3.2004 were held by the Mol asses Sales Committee

or authorized nmenbers of the said Conmittee. In fact, the

Mol asses Sal es Committee never considered the offer of first
respondent, nor accepted its offer.

27. The conmmuni cation dated 26.3.2004 fromthe Assistant
Cane Conmi ssioner to the first respondent whereby and

wher eunder the first respondent was permitted to lift 85,000
qui ntals of nolasses fromthe five sugar nmlls, did not refer to
any decision by the Mol asses Sales Cormittee to sell nol asses
to the first respondent. It referred only to the negotiations held
on 3.3.2004 and stated that "on the approval of

Conmi ssi oner, Kumaon Mandal ", first respondent was

permtted to Iift 85,000 quintals of nolasses. The
Conmi ssi oner, Kumaon Mandal was not the authority

enpowered to effect the sale of nolasses. In the absence of
any contract under which the five sugar mlls agreed to sel
85,000 quintals in all to the first respondent at a price of

Rs. 127 per quintal, the question of Assistant Cane

Commi ssioner permitting the first respondent to Iift 85,000

qui ntals of nolasses did not arise. The letter dated 26.3.2004
sent by Assistant Cane Comm ssioner cannot therefore, be
considered to be a/contract for supply of 85,000 quintals of

nol asses to the first respondent.

28. Thus, there was no nmaterial before the High Court to
assume or come to the conclusion that there was a concl uded
contract for supply of 85,000 quintals of npolasses.

Re : Question (ii)

29. Let us now exami ne whether the Secretary (Sugar), was
justified in issuing the order dated 24.4.2004 cancelling the
order dated 26.3.2004 and whether the H .gh Court was

justified in questioning the order of the Secretary (Sugar).
The order dated 24.4.2004, passed by the Secretary (Sugar)

hol ding that the first respondent (did not have any valid
contract for supply of nolasses and it had no right to enforce
the letter dated 26.3.2004 issued by the Assistant Cane
Conmi ssi oner was perfectly valid and justified. W have
already held that the decision of the Secretary, Sugar that
there was no concluded contract for sale of any nolasses in
favour of first respondent or his nomnee is correct and does
not suffer fromany infirmty or perversity.

30. The first respondent does not dispute that 70% of the
nol asses were earmarked for supply to distilleries and
chemical factories in the State of Uttaranchal and 10% f or
manuf acturers of country-liquor in the State and only 20%

was earmarked for use by bona fide consuners, that is
distilleries and chem cal factories outside the State. Qoviously,
the price fore sale to each category would be different. The
price at which 70%is sold to the distilleries and chenica
factories within the State will normally be |less than the price
at which 20%is sold to distilleries or chem cal factories
outside the State. The tenders were invited in regard to the
qguota earmarked for bona fide consuners where distilleries

and chem cal factories outside the State could participate. In
spite of it, the District Magistrate, Udham Si ngh Nagar
prepared a note for the attention of the Chairman of the
Conmittee wherein he referred to the price of Rs.117/- per

qui ntal at which nol asses were being sold to | G which was a
distillery within the State covered by 70% 1| ocal quota, to
justify the sale of nolasses to the first respondent under 20%
out side quota though it was not a bona fide consunmer at a
price of RS.127/- per quintal. The note neither nentioned the
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fact of the quantities to be sold nor the fact that the first
respondent had not produced any certificate either fromthe
Cane Conmi ssioner or fromthe Excise Departnent to show

that it was a bona fide consuner of nol asses.

31. The tender notice made it clear that only bona fide
consumers of mol asses could nake offers. The first

respondent is a proprietary concern carrying on transport
business at Bijnor in the State of Utar Pradesh but the tender
was submitted by the first respondent in the nane and style of
"Vardan Linkers, Bijnor being bona fide consumer registered

industrial unit." The note added at the end of the tender
stated that "we shall |ift nolasses in favour of distillery of UP
Punjab and Haryana". If first respondent was to lift the

nol asses for other units, it was admttedly not a bona fide
consunmer. Only on 14.3.2004, the first respondent produced

aut hori zation |l etters showing himas authorized agent of
Patiala Distillers-and Manufacturers Ltd., Patiala and
Chandigarh Distillers and Bottlers Ltd., Patiala. On the basis
of those letters, the first respondent requested for delivery of
45000 quintals (that is 15000 quintals each from Nadehi

Gadar pur and Doiwal a Sugar M1ls) to Patiala Distillers and

40, 000 quintals (15,000 quintals from Sitarganj MIIs and
25,000 quintals fromKiccha MIIs) to Chandigarh Distillers.
Though the tender was opened on 1.3.2004, the first

respondent did not disclose till 14.3.2004 that he was
submitting the tender on behal f of the above said two distillers
in the State of Punjab. Thus, it was clear that the offer was
made not by first respondent as a bona fide consuner but as a
non- consumer trader. Therefore, there was no valid offer at al
by the first respondent. The Assi'stant Cane Commi ssioner was
fully amare that first respondent was not a bona fide

consuner, he was also aware of the prevailing sale prices in
regard to nolasses to be sold to bona fide consunmers outside
the State at nuch higher prices than what was offered by first
respondent, and al so of the fact-that the price for the sale of
nol asses to consunmers within the State was much | ess than

the rate for sale of nolasses to bona fide consuners outside
the State, he proceeded to negotiate with the first respondent
taking only one nore nenber (District Magistrate) into

confi dence. The manner in which the entire matter was
proceeded with, showed collusion between the first respondent
on one hand and the District Magistrate, Udham Si ngh Nagar

and the Assistant Cane Conm ssioner, Udham Singh Nagar on

the other hand, to dispose of |large quantities of val uable

nol asses at a throw away price w thout proper negotiations

and wi thout valid authority fromthe Ml asses Sal es

Conmittee to a party who was not entitled to purchase

nol asses as a bona fide purchaser

32. The various serious irregularities were noticed by the
Secretary (Sugar) in his detailed and reasoned order dated
24.4.2004 and resultantly, he directed cancellation of the
letter dated 26.3.2004 issued by the Assistant Cane
Conmi ssi oner which permitted the first respondent to lift

85, 000 quintal of molasses fromfive mlls. He also held that
there was no valid contract. In the facts and circunstances,
narrat ed hereinabove, it is not legally possible to hold that the
order dated 24.4.2004 was either arbitrary or unreasonable or
mala fide. It was fully justified and in public interest. If the
order dated 24.4.2004 did not suffer froman infirmty which
required correction by application of principles of

Adm ni strative Law, the Hi gh Court ought not to have
interfered with it. There was, apparently, no justification for
i nvoking the principles of |legitimte expectations, estoppel
acqui escence and principle of part perfornance to nmake out a
contract, where none existed or to give directions to five
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i ndependent sugar mlls to supply huge quantifies of nolasses
to first respondent without any contract at an admittedly | ow
price of Rs.127/- per quinta

33. We, therefore, allow these appeals and set aside the
j udgrment dated 28.7.2007 passed by the High Court of

Ut taranchal in WP No.318(N B) of 2004 and dismiss the wit
petition. Wt direct the first respondent to pay costs of

Rs. 10,000/ - in each appeal (in all Rs.30,000/-) to the
appel | ant s.

34. This Court, by interimorders dated 23.8.2004 and
10.9. 2004, had permtted the first respondent to lift in all
15,000 quintals of molasses from Nadehi MIIls. Though the
first respondent is not entitled to it, not being a bona fide
consuner, if the supplies have already been effected and paid
for, the issue of supply to that extent may be treated as cl osed.




