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Leave granted.

The Third Additional District Judge, Pune, seized of hearing
a first appeal, allowed an application under Rule 27 of Order 41
of the Code of Civil Procedure, 1908 (hereinafter 'the Code’ for
short) seeking production of four docunents in additiona
evi dence. The High Court has, by its inmpugned order passed in
exerci se of revisional jurisdiction under Section 115 of the Code,
set aside the order of the first appellate court.

This is a landlord-tenant suit in which the eviction of the
tenant is sought for under Section 13 of the Bonbay Rents,
Hotel and Lodgi ng Houses Rates Control Act, 1947 on severa
grounds, nanely, that the | andl ord reasonably and bona fide
require the prem ses for occupation by hinmself, that the tenant
had, without the landlord s consent, erected on the premni ses a
per manent structure and that the tenant had changed the user
of the tenancy premi ses by conducting the coaching cl asses
t heref rom

The trial court decreed the suit and directed the tenant-
appel l ant to be ejected but only on the ground of reasonable and
bona fide requirement of the landlord. The availability of other
grounds for ejectnent was held not to have been nade out. The
tenant preferred the first appeal. During the pendency of the
appeal , tenant noved an application under Order 41 Rule 27 of
the Code seeking permission to | ead additional evidence by way
of production of docunments, on the ground that the said
docunents were not available during trial before the trial court
and that the said docunents were necessary for the just and fair
decision on the issues involved in the case. The docunents
sought to be produced are : (a) correspondence between
| andl ord and M's. Godrej Boyce Co. Ltd. indicating negotiation
for sale or use of suit premnmises for a showoom by the Conpany;
(b) nodified plan for construction of building submitted before
the authorities by the landlords in May 1998 after the judgnent
passed by the trial court wherefromit appears that the |andlord
does not wish to denplish the super-structure to put up the new
construction; (c) Public Brochure issued by the landlords inviting
donation and funds for construction, indicating |ack of funds for
construction with the landlord. As per the tenant, docurment (a)
was not available to the tenant in spite of due diligence and
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docunents (b) and (c) are the docunents which cane into
exi stence after the trial court passed its judgnment on 29.1.1999.

The first appellate court allowed the application holding
inter alia that the tenants were not parties to the
correspondence between the landlord and Ms. CGodrej & Boyce
Co. Ltd. and the fact of such negotiations had been deni ed by
the landl ords and that they could not have earlier obtained the
know edge of the docunent in spite of due diligence. The Court
has al so held that the docunments are necessary for a just
deci si on of the case.

The High Court has, while setting aside the order of the
first appellate court, held that the tenant-defendant (appellant in
the first appeal) had failed to establish that notw thstanding the
exerci se of due diligence, such evidence was not within his
know edge or could not, after the exercise of due diligence, be
produced by himat the time when the decree appeal ed agai nst
was passed.

Clause (b) of sub-section (1) of Section 107 of the Code
enpowers an appel |l ate court to take additional evidence. Rule
27 of Order 41 provides for the grounds on the availability of
whi ch al one, the parties to an appeal may be allowed to produce
addi ti onal evidence.

The decree of the trial court is based on the | andlords’
bona fide requirenent of the accommodation. 1n appeal, the
guestion before the Court for adjudication is whether the tria
court was justified in passing the decree in favour of the
| andl ords on the ground of bona fide need and the tenants
obviously are within their rights to show that the need of the
| andl ords is not genuine. The evidence produced in that
direction woul d be relevant for the purpose of adjudicating the
qguestion of need of landlords. |In-Shiv Sarup Cupta Vs. Dr.
Mahesh Chand Gupta (1999) 6 SCC 222, this Court has held
that a bona fide requirenent nust be an outcone of a sincere
and honest desire in contra-distinction with a nere pretext for
evicting the tenant on the part of the landlord clainng to occupy
the premises for hinself or for any nenber of the fam'ly which
woul d entitle the landlord to seek ejectnment of the tenant. The
guestion to be asked by a Judge of facts by placing hinself in
the place of the landlord is whether in the given facts proved by
the material on record the need to occupy the prem ses can be
said to be natural, real, sincere and honest. The concept of bona
fide need or genui ne requirenment needs a practical approach
instructed by the realities of life. |In Deena Nath Vs. Pooran
Lal (2001) 5 SCC 705, this Court reiterated that bona fide
requi rement has to be distinguished froma mere whimor
fanci ful desire. The bona fide requirenent is in praesenti and
must be nmanifested in actual need so as to convince the Court
that it is not a nere fanciful or whinsical desire:

It cannot be denied that the documents sought to be
produced by the tenants are material and if substantiated, would
have a material effect on the case of the |landl ords of their bona
fide need of the suit premises. |If, in fact, the | andlord has
entered into negotiations with Ms. Godrej Boyce Co. Ltd. for
selling or use by them of the property, the need cannot be said
to be genuine. Simlarly, a change in the construction plan may
show that the alleged need of the landlord for the construction
may not be genuine. The third docunent proposes to denolish
the case of availability of the funds for construction with the
l andl ord. Two of the docunments came into existence after the
passi ng of the decree by the trial court. Simlarly, the
correspondence entered into by the landlord with a third party
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could not have been within the know edge of the tenant and
therefore, the tenants’ statenent that the documents coul d not
have been produced before the trial court, in spite of the
exerci se of due diligence, was highly probable. In such

ci rcunmst ances, the High Court was not justified in interfering
with the discretion exercised by the first appellate court
permtting additional evidence.

For the foregoing reasons, the appeal is allowed. The
i mpugned order of the Hi gh Court dated 13.6.2002 is set aside.
The order of the Third Additional District Judge, Pune, dated
5.1.2000, allow ng the defendant-appellant’s application dated
20.11. 1999 under Order 41 Rule 27 of the Code is restored.

No order as to the costs.




