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ACT:
Oissa Estates Abolition Act, (OrissaAct 1 of 1952), ss.
2(g), 2(h) and 3-Omers of certain zanm ndaries - ' \Wether

intermediaries holding an estate within the meaning of ss.
2(g)and 2(h).

HEADNOTE

The State Governnent is empowered under s. 3(1) to issue a
notification declaring that the estate specified therein has
passed to the State, but the notification nmust be in respect
of the’ property which is defined as an estate in a. 2(g)
and that estate nust be held by an internediary as defined
ins. 2(h).

In order to be an internediary according to the definition

in s. 2(h) the person must be, anobng other things, "a
Zam ndar, |Ilaquedar, Kherposhdar or Tagirdar 'within the
nmeani ng of Wjibul-arz or any Sanad, deed . or ot her
i nstrunent . "
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Hel d, that the proprietors of Hangir and Serapgar h
properties were not intermediaries as defined in s. 2(h) and
their respective properties were not "estates”" wthin the
nmeani ng of s. 2(g) and therefore Governnent had no
jurisdiction or authority to issue any notification under s.
3 with respect to their properties.

Hel d (Per PATANJALI SASTRI C.J.,DAS and GHULAM HASAN JJ.,
MAHAJAN and BOSE JJ., dissenting), as respects the Nagra
Zam ndari that the Zam ndar (appellant) was an internediary
as defined in a. 2(h) of the Act and his estate was an
estate wi thin the nmeaning of s. 2(9g) because t he
predecessor-in-title of t he pr esent Zam ndai had
acknow edged the overlordship of Raja of Gangpur and there-
fore the State Governnent had jurisdiction to issue a
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notification under s. 3 of the Act declaring that the estate
had passed to and becone vested in the State.

Per MAHAJAN and BosE JJ.-The words "deed" and "other
instruments” in a. 2(h) are not to be read ejusdem generis
with "Sanad" and thus are not confined to a docunent of
title like a Sanad in which one party creates or confers a
zam ndari estate on another. The words nust be read
disjunctively and be inter. preted according to their
ordi nary meani ng.

Wth reference to nerged territories an internediary neither
"includes" a zam ndar nor "neans" a zam ndar, but nmeans a
zami ndar "within the neaning of" (1) the Wjib-ul-arz (2)
any Sanad (3) any deed or (4) of any others instrument.

The kind of zam ndar referred to in s. 2(h) is one who may
be called "a true internediary” within the neaning of the
four docunments set out there, that is to nay, persons who
hold an interest in the | and between the raiy at and the
overl ord of the estate.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 167 and 169
of 1953.

Appeal s under articles 132(1) and 133(1) (c) of the
Constitution of India fromthe Judgrment and Order, dated the
7th  April, 1953, of the H gh Court of Judicature of Orissa
at Cuttack in Original Jurisdiction Cases Nos. 65, 67 and 68
of 1952.

N. C Chatterjee (B. Sen, K _C._-Mikherjea and H S. Mbhanty,
with him for the appellant.

M C. Setalvad, Attorney-General for India and Pitanbar
M sra, Advocate-General of Orissa. (V. N Sethi, with them
for the respondents.

1953. Decenber 18. The Judgnment of Patanjali Sastri C J.,
Das and Ghulam Hasan JJ. was delivered by Das 'J. The
Judgnent of Mahajan J. and Bose J. was delivered by Bose J.
DAS J.-These three appeal s which have been, -heard  together
raise the sane or sinmilar questions.. Appea
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No. 167 of 1953, relates to Hengir of which the -appellant,
Shri  Bi swanbhar Singh, is the proprietor. It conprises an

area of about 360 square mles out of which 145 square niles
are covered by forests. Appeal No. 168 of 1953 is by the
appel l ant, Shri Janardhan Singh, who is the proprietor of
Sarapgarh conmprising an area of about 45 -square niles.
Appeal No. 169 of 1953 relates to Nagra the ~proprietor
whereof is the appellant, Shri Sibanarayan Si ngh Mahapattra.
It conprises an area of 545 square mles including 109
square mles of forests.

Al these proprietors are the descendants of Bhuiyan Chiefs
and they claimthat their ancestors were independent | ruling

chiefs of their respective principalities. There i's no
dispute that in course of tinme they becanme subordinate
vassal s of the Raja of Gangpur. It appears from Connolly’s

Report, Mikherjee’'s Report and Randhyani’s Report that
neither the Raja of Gangngpur nor any of these proprietors
was anxious to have their respective rights def i ned
specifically and so the settlenent officers made no attenpt
to do so with the result that their status Vis-a-vis the
Raj a of Gangpur renains undeterm ned. There is no evidence
on record that the ancestors of the proprietors of Hengir
and Sarapgarh ever received or accepted any Sanad or grant
fromthe Raja of Gangpur. There is, however, evidence that
the ancestors of the proprietor of Nagra had executed an
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Ekrarnama in favour of the Raja of Gangpur as to which nore
will be said hereafter. There is no dispute that the
ancestors of each of these proprietors paid every year to
the Raja of Gangpur what has been called "Takoli" and the
present appellants are continuing this annual paynent. This
paynment has sonetinmes been called a tribute and sometines
even rent as in the order, dated the 9th August, 1878, of A
C. Mngles, the Conmissioner of Chota Nagpurr. These
consi derabl e properties are and have been heritable and the
rul e of prinobgeniture prevails.

By a certain process beginning with Agreenent of integration
made in Decenber, 1947, and ending with the States’ Merger
(Governor’s Province) Order nmade on the 27th July, 1949, by
the then Governor-Genera
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of India in exercise of the powers conferred on him by
section 290-A of the Governnent of India Act as amended by
the I ndian I ndependence Act, 1947, all the feudatory States
of Oissa nerged “into and becane part of the State of
Orissa. . Inconsequence of such nmerger the area conprised in
Hengi r, Sarapgarh and Nagra as -parts of the nmer ged
territories becane parts of the State of Oissa.

On the 17th January, 1950, a bill which eventually became
the Oissa Estates Abolition Act was " introduced in the
Orissa Legislature. The Constitution of India cane into
operation on the 26th January, 1950. The bill having been
passed by the Oissa Legislature on the 28th Septenber
1951, the Governor of Oissa reserved the 'sane for the
consi deration of the President. ~Onthe 23rd January, 1952,
the bill received the assent of the President and becane | aw
as Oissa Act | of 1952. AnAct called the Orissa Estates
Abolition (Amendnent) Act, 1952, was passed on the 5th July,
1952, and was assented to by the President on the 27th
August, 1952

The long title of the Act is as follows:

" An Act to provide for the abolition of all the rights,
title and interest in land of .internediaries by /whatever
nane known, including the nortgagees and | essees’ of  such
interests, between. the raiyat and the State of Orissa, for
vesting in the said State of the said rights, title and
interest and to make provision for other matters - connected
therewith. "

There are two preanbles to the Act which recite:

" Whereas in pursuance of the Directive Principles of State
policy laid down by the Constitution of India it is
i ncumbent on the State to secure econonic justice for al
and to that end to secure the ownership and control of al
material resources of the community so that they may . best
subserve the comobn good, and to prevent the concentration
of wealth and neans of production to the comobn detrinment;
And whereas in order to enable the State to discharge the
above, obligation it is expedient to provide for the
abolition of all the rights, title and
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interest in land of internediaries by whatever name known,
including the nortgagees and |lessees of such interest,
between the raiyat and the State of Orissa, for vesting in
the said State of the said rights, title and interest and to
make provision for other matters connected- therewith;"

The material parts of the "definitions of "Estate" and
“Internmedi ari es" set forth in section 2 are as foll ows:

(g) "estate............ inrelation to nerged territories
neans any col l ection of Mahals or villages held by the sane
intermediary which has been or is liable to be assessed as
one wunit to land revenue whether such Iland revenue be
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payabl e or has been rel eased or conpounded for or redeened
in whole or in part."

(h) " Intermediary................. with referencre to the
nmerged territories neans a naufidar including the ruler of
an Indian State merged with the State of Orissa, a Zam ndar
Il aquedar, Khorposhdar or Jagirdar within the meaning of the
Waj i b-ul -arz, or any sanad, deed or other instrunent, and a
gaontia or a thikadar of a village in respect of which by or
under the provisions contained in the Wjib-ul-arz appli-
cable to such village the maufidar, gaontia or the thikadar
as the case may be, has a hereditary right to recover rent
or revenue from persons holding land in such village."
Section 3(1) runs thus:

" 3. (1) The State Governnent may, fromtine. to tine by
notification, declare that the estate specified in the
notification has passed to and becone vested in the State
free fromall encunbrances.

As was to be expected the constitutionality of the Act was
chal l enged in a number of petitions- under article 226 of
the Constitution, but the Orissa High Court pronounced in
favour of the validity of the Act,. ~That decision has since
been wupheld. by this court in Cvil Appeal No. 71 of 1953
(Maharaja Sri Krishna Chandra Gaj apati Narayan Deo v. The
State of Orisas(1).During the pendency of the wit petitions
before the

(1) [1954) S.CR 1.
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H gh Court, the State CGovernnent on the 27th November, 1952,
i ssued a number of notifications under section 3 covering a
| arge nunber of estates including those of the three
appel l ants before us and called upon them to  deliver up
possessi on. These appellants thereupon filed three separate
wit petitions praying in each case for a wit in the nature
of a wit of mandanmus directing the State, of Orissa and the
Col | ect or of Sundargarh not “to interfere wth their
possession of their respective estate or to interneddle with
it or to give effect to the provisions of the Act. These
applications were opposed by the State of Oissa.

The several grounds taken in support of the petititions
were, very broadly speaking, (a) that they were not
intermediaries, (b) that their properties were not estates,
(c) that the forest areas within their properties were  not
estates’ (d) that the Act did not come under article 31A of
the Constitution and was not entitled to its protection, (e)
that the Act was discrimnatory and offended against the
provisions of article 14. The then Chief Justice of Oissa,
again very broadly speaking, decided each of  these issues
agai nst the appellants and was of opinion that the petitions
should be dism ssed. NarasinmhamJ. agreed with . the  Chief
Justice that the appellants were internediaries and that
i movabl e properties of the petitioners were estates, that
the forest areas were included in their estates but he took
a different view on two inportant questions. In his  view
the Act was not covered by article 31A and was not entitled
to its protection and section 3 of the Act contravened
article 14 of the Constitution and as it was the key section
to the whole Act the entire Act was invalid in its
application to the i movable properties of the appellants
although it was valid in its application to other estates
which cone within article 31-A(2)(a). The |earned Judge was
accordingly of the opinion that the appellants were entitled
to the reliefs prayed for by them In view of this
di fference of opinion the applications were directed to be
posted before a third Judge for hearing on fresh argunent.
Mahapatra J. before Whomthe
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applications were re-argued agreed substantially with the
| earned Chief Justice that the Act was protected by article
31A and that in any case it did not violate the equa

protection clause of the Constitution. In the result the
applications were dismssed. Hence the present appeals.
Section 3(1) authorises the State Governnent to, issue a

notification declaring that the estate specified therein has
passed to the State. The State Governnent has no power to
issue a notification in respect of any property unless such
property is an "estate" as defined in section 2(g) A
perusal of the relevant part of that definition which has
been quoted above will at once show that in order to be an
"'estate" the collection of nahals or villages nust, anobngst

other things, be held by the sanme "internediary". An
"Intermedi ary", according to the definition in section 2(h),
must be, anongst - other things, "a Zam ndar, |l aqueder

Khor poshdar, or Jagirdar within the neaning of the wajib-ul-
arz or any Sanad, deed or other instrument." The point to
note is that in order to be an "internediary" wthin the

definition, it is not enough, if the person is a Zam ndar
I aguedar, Khorposhdar or Jagirdar sinpliciter but he nust
fall within one or other of the categories "within the

meaning of the wajib-ul-arz or any sanad deed or other
instrunment." accordingly the first head of ~argunent advanced
before is by | earned counsel for the appellants is that the
state governnent had no authority to issue the notification
because they are not internediaries and, therefore their
properties are not  estates. This argunent obvi ously
proceeds on the footing that the Act is intra vires the
Constitution and if it succeeds then no question of
constitutionality will arise.

We have had the advantage of perusing the judgnment prepared
by our |earned brother Bose and we agree, substantially for
reasons stated therein, that the appellants Shri Bi swanbhar
Singh and Shri Janardhan Singh are not intermediaries as
defined in section 2(h) and their respective properties,
nanely, Hengir and Sarapgarh are not "estates" w'thin the
nmeani ng of section 2(g) and that that being so the State
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Governnment had no jurisdiction or authority to -issue any
notification under section 3 wth respect to their

properties’. In this view of the matter no constitutiona
guesti ons need be considered in Appeals Nos. 167 and 168 of
1953, which will, therefore, have to be all.owed.

Appeal No. 169 of 1953 filed by the appellant Shri

Si banarayan Si ngh Mahapatra of Nagra appears to us to stand
on a different footing. In paragraph 13 of ‘the counter-
af fidavit filed by the State in opposition to this
appellant’s petition specific reference was nade to the
Rubakari in the court of J. F. K Hewitt, Conm ssioner of
Chota Nagpur, dated the 10th March, 1879. At the hearing of
the petition that Rubakari was filed in court wthout any
obj ecti on. It is document No. 6(0). Evi dently the
conmi ssioner sent for both the Raja of Gangpur and Balk

Mahapatra, of Nagra and after referring to the t hen
out standi ng disputes between the then Raja of Gangpur and
Bal ki Mahapatra, the predecessor-in-title of the appellant
Shri Si banarayan Singh Mahapatra this Rubakari records that
"it was agreed upon that from future Bal ki Mahapatra would
be paying to the Raja of Gangpur Rs. 700 as yearly rent from
the vyear 1935 and thereafter instead of Rs. 425 which he
used to pay. This anpbunt of Rs.700 is the fixed rent." The
words rent and fixed rent are significant. It further
appears that Rubakari decided, that "Bal ki Mhapatra and his
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heirs and successors should - ever 'hold possession over
this Nagra State Zam ndari on the aforesaid fixed annua
rent and nothing nore would be demanded from him except
marriage Pancha and Dashra Panch which according to |oca
custom and usage he can pay The claimof the Raja about Rs.
200 as Raja Bi j oy should be discontinued and the Raja
should stop granting patta to the Gauntias of Nagra." The
Rubakari then concl uded thus:

" This Ekrarnana being signed by themby their own pen was
filed before me and they agreed to abide by the terns
mentioned in the, Ekrarnanma. So it has been ordered that
copy of it may be sent to the Raja

110
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of Gangpur and Bal ki Mahapatra of Nagra,for information and
gui dance. "

It is thus quite clear fromthe above Rubakari that as far
back as 1879 an Ekrarnanma had been executed both by the then
Raja of Gangpur and Bal ki Mahapatra of Nagra recording the
terns on_ which the latter would "hol d" possession of the
Nagra Zamindari nanely, that he nust. pay a fixed annua
rent besides certain custonmary dues.

Years later, to wit on the 29th March, 1943, the Dewan of
Gangpur State wote a letter to the Zam ndar of Nagra Estate
calling upon himto show cause why the takoli should not be
enhanced. This letter is docunent ‘No. 6 (r-2). The
Zam ndar of Nagra to whomthis letter was addressed was no
other than the appellant Shri Sibanarayan Singh Mhapatra.
On the 19th July, 1943, a long reply was sent by the latter.
In the heading of this reply after the name of the appell ant
i s added the description "Zamndar of Nagra". In paragraph
3 (XV) reference is nade to the fact that takoli ‘had been
fixed in perpetuity and had been finally settled in the year
1879. The whol e of Rubakari of J. F. K~ Hewitt is set out
in extenso in paragraph 14 of this reply. Par agraph 15
states :

"That from the Rubakari proceeding of M. Hewitt /it wll
appear that the then Raja Raghunath Sekhar Deo of Gangpur
and Babu Bal ki Mahapatra, Zam ndar, Nagra, duly  signed a,
deed of compronmise in which it has been, clearly "and in
unequi vocal terms, enbodied that Gangpur Raja and his
successors will be bound by that term and Nagra should only
pay Rs. 700 as Takoli every year and nothing nore and this
Takoli should remain fixed for ever."

Ref erence is then nade in paragraph 17 to the proceedings of
t he 29th June, 1891, before WH Gimey, the then
Conmi ssi oner, which is marked as document, No. 6 (L). Thi s
also refers to the settlenment nade by J.F. K Hewitt in 1879.
There is, therefore, no getting amay fromthe fact that an
Ekrarnama had been executed by the Raja of Gangpur and Bal ki
Mahapatra, the predecessor-in-title of this appellant,.

851

under which Bal ki Mahapatra "hel d" the estate of Nagra upon
terns of paynent of an annual rent. |Indeed, the appellant
Shri  Si banarayan Singh Mahapatra firmy takes his stand  on
the Ekrarnama and its terns.

A question has been raised that the original Ekrarnama of
1879 has not been filed and as no evidence was led to
explain the reason for its nonproduction, secondary evidence
of its contents is inadmssible. W see no force in this
bel ated contention. The Rubakari and the other docunents
referred to above were filed without any objection as to.
their admssibility on the ground that they are nerely
secondary evidence of the contents of the Ekr ar nana
Indeed, in the matter of production and proof of docunents




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 19

the parties undoubtedly proceeded a little informally. The
following extract fromthe judgnent of the |earned Chief
Justice will make the position clear

"As regards some of them neither the originals, nor the
aut henticated copies have been filed before us, but typed
paper books containing unauthenticated copies have been
filed by both sides and have been treated as evidence, wth
the nmutual consent of the parties. Those typed paper books
have accordingly been placed on the record. Sone annua
adnministration reports of the Gangpur State as well as
certain working plans for the reserved forests of Hengir,
Nagra and other zam ndaris as also the Forest Act of Gangpur
State have been filed and received without any objection
fromeither side. Quite a nunber of further docunents have
been produced on behalf of the State as per the [list of
docunents filed along with two affidavits dated the 9th and
10th February, 1953, and certain annexures have been filed
on behalf of the petitioners along with an affidavit dated
the 11th February, 1953. Al these have been, without
objection, ~treated as part of the record excepting one
docunent to be presently noticed. The only docunent whose
recepti on has been objected to is what is referred to as the
Mukherjee’s Settlenent Report,
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itemNo. 18 in the/list of docunents filed on behal f of

the State."

Further and strictly speaking the appel llant Shri Si banarayan
Singh Mahapatra having in his owmn letter dated the 19th
July, 1943, referred to above admitted the existence and
contents of the Ekrarnama, secondary evidence is, strictly
speaki na. adm ssible wunder section 65 (b) of the Indian
Evi dence Act. It may al so be nentioned here that in the
grounds of appeal set forth in the petition for leave to
this court no grievance war, nade that secondary evi dence of
the contents of the Ekrarnama had been wrongly let in. In
the circunmstances, this appellant cannot now be heard to
conplain of admi ssion of inadm ssible evidence as’ to the
terns of the Ekrarnama. Apart fromthis, the recital of the
Ekrarnama and its ternms in an ancient public docunment 1|ike
the Rubakari whose authenticity has not been, nor  indeed
coul d be, doubted furnishes strong evidence of the existence
and genui neness of the settlenent arrived at by the parties.
Proceeding, then, on the footing that Bal ki Mihapatra and
his descendants including the present proprietor held the
Nagra Zami ndari estate under the Ekrarnama on the terms of
paynment of a fixed annual rent there can arise no -question
as to the real status of the proprietor of Nagra vis-a-vis
the Raja of Gangpur since 1879, whatever the position. my
have been prior thereto. It is, therefore, quite clear that
the proprietors of Nagra are zami ndars within the neaning of
the Ekrarnama, call it a 'deed" or "other instrument” as one
li kes. In this viewof the nmatter the appellant. Shri
Si banarayan Singh Mahapatra is an intermediary as defined in
section 2 (h) of the Act and his estate is an "estate"
within the neaning of section 2 (g) and consequently there
is no escape fromthe conclusion that the State Governnent
had anple jurisdiction or authority to issue a notification
under section 3 of the Act.

A subsidiary point was raised that at any rate the forest
 ands which are not parts of any Mahal or village and are
not assessed as one unit to |and
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revenue cannot possibly fall wthin the definition of
estate. This contention was repelled by the Hi gh Court and
there was no di sagreenent between the two | earned Judges on
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this question. We find ourselves :in agreenent wth the
Hgh Court in this behalf. There is no dispute that
geographically the forest tract is included within ’the
Nagra Zami ndari estate. Qur attention was drawn to certain
maps or plans which clearly indicate that the forest |[|ands
are scattered in blocks within the boundaries of the estate.
There is no dispute that the annual rent fixed under the

Ekrarnama was so payable in respect of the whole estate. In
those days there was hardly any incone fromthe forests as
at present and, therefore, in those ancient days the

exi stence of the forest like that of uncultivable waste |and
would not affect the assessment of the rent to any
appreci abl e degree. There is no evidence on record that in
fixing the annual rent’ the forests were left out of
consideration in the “sense that they were treated as a
separate item of property.  There is no proof on the record
in support of such an unusual arrangenment. |If the forests
are included within the boundaries of the estate and if the
Zam ndar of ~Nagra "hol ds" the estate under the Raja of
Gangpur; ‘he nust be hol ding the forests also under the Raja
of Gangpur. The suggestion that the proprietor of Nagra
accepted a grant fromthe Raja of Gangpur only in respect of
the collection of Mhals or villages but retained his
i ndependent chieftainship with respect to the forest |ands
interspersed between the villages but situate wthin the
geogr aphi cal limts of the entire ‘estate is hardl y
convi ncing. For the above reasons and those set out in the
judgrment of the | earned Chief Justice we are of the opinion
that the forest lands are included within the estate held by
t he Zam ndar of Nagr under the Raja of Gangpur

In the view that the Zam ndar of Nagra is an -internediary
and his territories are an estate it nust follow ‘that the
appel l ant  Shri Si banarayan Si ngh Mahapatra; cannot get any
relief if the Act is valid. Learned counsel appearing in
support’ of his appeal (No. 169 of 1953) then falls back on
the question of
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the constitutionality of the Act. Here he has a prelimnary
hurdle to get over, for if the Act is covered and protected
by article 31 -A then the Act cannot be deened to be void on
the ground that it is inconsistent with or takes away or
abridges any of the rights conferred by any provision of
Part IIl1 of the Constitution. It has, therefore, been the
endeavour of |earned counsel for the appellant before us, as
it was before the H gh Court, that Nagra was not an "estate"
as defined in article 31 -A (2)(a). The learned Chief
Justice took the view that Nagra was an estate as defined
and consequently the Act was wthin the protection of
article 31 -A but Narasimtham J. took the opposite view./ The
third Judge Mahapatra J. agreed with the |earned /Chief
Justice. In the view we take on the question of the alleged
violation of the provisions of article 14 it 'is not
necessary for wus, for the purpose of disposing of  this
appeal, to enter into a |long discussion on the applicability
of article 31-A to the inmpugned Act.

On the assunption, then, that article 31-Ais out of the way
the Act in question becomes liable to attack both under
article 31 (2) and article 14. Learned counsel appearing
before wus did not call in aid article 31 (2) but confined
hinself to article 14. 1In the High Court article 14 was
invoked in two ways nanely (1) that the provision for
assessi ng and fixing the amount of conpensati on is
discrimnatory and (2) that section 3 which gives an
unfettered discretion to the State Governnment to issue or
not to issue notification with respect to an estate is
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discrimnatory in that it enables the State Governnent to
issue notification wth respect to those zamindars who
opposed the ruling party in the election and to refrain from
doing so wth respect to others who were loyal to that
party. The objection, as to discrimnation founded on the
manner of assessnent of the conpensation has not been
pressed before us and | earned counsel confined his argunents
to the second ground. Here again the |earned Chief Justice
held that there was no violation of article 14 while
Narasi mham J.’ took the opposite view M. Justice
Mahapatr a
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however, agreed with the Chief Justice. W find ourselves
in agreenent with the majority view

The long title of the Act and the two preanbl es which have
been quoted above clearly indicate that the object and
purpose of the Act is to abolish all the rights, title and
interest in land of internediaries by whatever name known.
This is a 'clear enunciation of the policy which is sought to
be inplemented by the operative provisions of the Act.
What ever discretion has been vested in the State Governnent
under section 3 or section 4 must be exercised in the 1ight
of this policy and, therefore, it cannot be said to be an
absolute or unfettered discretion,-for sooner or later al
estates nust perforce be abolished. Fromthe very nature of
things a certain ambunt of discretionary |latitude had to be

given to the State Government. |t ~wuld have been a
colossal task if the State Governnent had to take over al

the estates at one and the sane tine. It would have broken
down the entire admnistrative machinery. It could not be
possible to collect sufficient staff to take over and
di scharge the responsibilities. It would be difficult to
arrange for the requisite finance all at ~ once. It was,
therefore, inperative to confer some discretion on the State
CGovernment.. It has not been suggested or shown that in
practice any discrimnation has been nmade. | f any

notification or order is nade, not in furtherance of the
policy of the Act but in bad faith and as and by way of
di scrimnation such notification or order, which by ‘virtue
of article 13(3) comes within the definition of " ~Law ",
will itself be void under article 13 (2). Learned counse
appearing for the.appellant has not shown, by advanci ng - any
cogent and convincing argunment, how and why the reasonings
adopted by the majority of the |earned Judges below are
faulty or untenable. |In the premises, it is not necessary
for us to pursue this, matter further beyond saying that we
find ourselves in agreement with the conclusions of the
majority of the | earned Judges of the Hi gh Court.

Learned counsel for the appellant referred to another point,
nanely that the amending Act altering the definition of the
date of vesting was invalid as there

856

was no public purpose for taking away the vested right  that
the original definition of that expression in the Act had
given to the persons whose estates had been. notified.
Learned counsel, however, did not seriously press this
obj ection and nothing further need be said about it.

The result, therefore, is that appeals Nos. 167 and 168 of
1953 are allowed with costs and appeal No. 169 of 1953 s
di smssed with costs.

Bose J.-These three appeals arise out of petitions nade to
t he H gh Court of Oissa under article 226 of t he
Constitution by the Zam ndars of Hengir, Sarapgarh and
Nagr a.

On the 28th of Septenber, 1951, the Orissa State Legislature
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passed the Orissa Estates Abolition Act of 1951* (Orissa Act
I  of 1952). The Act was reserved for the assent of the
President and becane |aw on the 23rd of January, 1952, when
the President gave his assent.

The Act enables the State CGovernment to take over’ the "
est at es of all " intermediaries " situate in the State of
Oi ssa. I n pursuance of the powers so conferred the State
Governnment issued notifications fromtime to time under
section 3 of the Act and anobng the notifications so issued
are the three which affect the present petitioners.

This action of the State Government was challenged on a
nunber of grounds, ampbng themthe followng: (1) that the
Act was invalid as it infringed the fundanental provisions
of the Constitution, (2) that evenif it is wvalid the
notifications are ultra vires because (a) the zamindaris in

guestion are not " estates ™ within the meaning of section 2
(g) of the Act and because (b) the petitioners are not "
intermediaries " "wthin the nmeani ng of section 2(h).

W will first deal with the question of " estates and "
i nternedi'aries ". The question assunes inportance because of
section 3 (1) which enacts that

"The State CGovernment nmay, -from time to time by

notification, declarethat the estate specified in the
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notification has passed to and becone vested in the State
free fromall encunmbrances. "

The definition of an "estate" is given-in section 2(g) and
is as foll ows:

"estate....... in relation to nerged territories nmeans any
col l ection of Mahals  or villages held by t he same
i nternedi ary which. has been or is liable to be assessed as
one unit to land revenue. "

Internediary " is defined in section 2 (h)
“Internediary....... with reference ~ to the nmer ged
territories neans a maufidar including the Ruler of an
Indian State nmerged with the State of Oissa, Zam ndar
Il aquedar, Khorposhdar or Jagirdar within the neaning of the
waj i b-ul -arz, or any sanad, deed or other instrunent.

It is admitted that the territories with whhich we are
concerned are nmerged territories, so the portions of the

definition that we have reproduced above are all~ we need
consi der. Bef ore any property can be taken over under the
Act it nmust be an ’.’estate" within the nmeaning of the above
definition and so nust belong to an " internediary "  as
defined in clause (h).

W will start with the definition of "intermediary.” It is
admtted by both sides that the petitioners are zam ndars
but the petitioners cont end t hat t hey are not

“internedi ari es" because the definition does not include al
zam ndars but only those who are zam ndars, etc., within the
nmeani ng of -

(a) any waj i b-ul-arz
(b) any sanad, deed or other instrunent.

We have grouped the |ast three together because that is how
the appellant’s |earned counsel says they should be read.
According to him the "deed" and "other instrunent" nust be
read ejusdem generis with "sanad" and so nust be confined to
a docurent of title like a sanad in which one party creates
or confers a zami ndari estate on anot her

W do not agree. |In our opinion, the words nmust be read
di sjunctively and be interpreted according to their ordinary
neani ng. For exanpl e, a docunent by

111
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an internediary acknow edgi ng the overlordship of ,another
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woul d, in our opinion, fall within the definition

Now had t hese zam ndars been in what was once British India
there woul d.be no difficulty because the first part of the
definition in section 2(h) is straightforward and clear
The petitioners in these case would have fallen under one or
other of the categories nentioned there. But when we come
to the nerged territories the definition changes and an
"intermediary " there no |longer neans this or that (except
in the case of a nmaufidar) but this or that "within the
nmeaning of " certain docunents. Thus an " internediary "

neither "includes" a zam ndar nor "neans" a zami ndar, but
means a zam ndar within the neaning of (1) the wajib-ul-arz
(2) any sanad (3) any deed or (4) any other instrument. e

take it that this was deliberate and that there was purpose
behi nd t he change.

What then do the words " wthin the nmeaning of signify ?
They cannot nean nere nmention of A as a zam ndar. They
cannot nean that if Ais nentioned in one of those documents
and is called or referred to as a zam ndar that makes him an
internediary, for if that had been the intention, the
definition would have said so. ~In our opinion, the words
have been inserted to - include only those docunents which
deal, or purport to deal, with true internediaries, that 1is
to say, wth persons who hold an interest in the |and
bet ween the raiyat or actual cultivator and the overlord of
the demesne. Two illustrations will show what we mean.

A nmay be a zamindar in one State and yet 'May hold |ands,
whi ch have no connection with his zamindari, as an ordinary
tenant in another State. Now A may well execute a kabuliat
or enter into a lease with his inmediate landlord in that
other State and refer to hinself as a zam ndar, ‘but that
would not nmmke hima zamindar within the nmeaning of that
deed because the deed does not purport to deal wth
zam ndars but with a landlord and his tenant. Though call ed
a zam ndar
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there, the word would only be descriptive, and he would
really be a tenant within the neaning of that deed.

Consider a second illustration. A ruling Chief mght
acquire a zanindari of the intermediary type in a
nei ghbouring State by purchase or otherw se. In - docunents

relating to the zami ndari he may well be described as the
Raja or Chief of so and so but he would not be a ruling
Chief within the neani ng of that docurment though so cal led.
He would only be a zamindar. That is the only way in ~which
we are able to interpret this clause in section 2. W cannot
i gnore the change in the two parts of the definition and we
are bound to assign sonme intelligible purpose to the words "
within the neaning of "

The distinction is of inportance because zam ndars ~are of
various kinds; sone are true internmediate in that ‘they are
the collectors of the revenue of the State.fromthe 'raiyats
and ot her under-tenants of |ands. They have an interest in
the land but not the true fee sinple of English | aw. They
are not the lords of the manor as in England and bear little
or no resenblance to an English | andl ord though they have
sone of his attributes, (See Baden-Powell’'s Land Systens of
British India, Vol. 1, pages 130, 519 and 523); others are
either Ruling Chiefs or court favourites with a nmere
courtesy title or just peasant cultivators.

The followi ng description by Baden-Powel| at page 508 of
Volume | is illumnating. He is dealing with the decline of
the Moghul Enpire in the year 1713 and says that the decline
was narked by a relaxation of control, not only over the
outlying provinces, but over the whole adm ni strative
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machi nery, and by the substitution of plans of farming the
revenues of convenient tracts. Then cones this passage-
"Then it was that besides the Rajas, Chiefs and ancient
grantees, who had a real hold over the country, and were
al ready spoken of as the zam ndars, other classes of persons
were enployed as farmers, and the same name and the sane
designation cane to be applied to themalso. As a matter of
fact, we find ex-officials
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possessed of wealth and energy-amils, karoris, etc.also
banker s and court favourites, receiving the nane of
zam ndar. And-such persons woul d, besides taking the name,
al so ape the dignities and inmportance of the ol der
| andhol ders. "

At page 401 he tells us that sonme of the zanindars were old
Rajas who had a very close connection with the land (see
al so page 579) and at page 7 he says that in sone parts of
India the termneans a petty peasant cultivator. The net
result is that he calls the word zami ndar" a "Protean terni
at page 261 because of the variety of shapes which it takes,
not only in-different places but at different stages of
history in the same place. At one nmonent we are dealing
with a rajah or petty chieftain exercising sovereign or
guasi sovereign powers, at another with revenue farners, at
another with | andl ords of small estates in the English sense
of the term at another with a petty peasant cultivator and
at times with nmere courtesy titles which -have no |ega
foundations or backing. W do not think the Act can be
applied to peasants who own their own |and and cultivate it,
that is to say, to the raiyats, nor do we think it can be
applied, to a landlord in the English sense of the term the
man who is the true lord of the soil, because the title of
the Act, the preanble and the definitions, all point the
other way. The title and the preanbl e use the sane | anguage
and describe the Act and its purpose as one

" to provide for the abolition of all the rights, title and
interest in land of internediaries by whatever nanme known.
We are therefore bound to construe the anbi guous words which
we have examnined above in a sense which will carry out the
purpose of the Act and not in a way which will travel beyond
it. W accordingly hold that the kind of zam nder referred
to in section 2 (h) is one who is what we may call a " true
internediary " within the neaning of the four documents set
out there, that is to say, persons who hold an interest in
the I and between the raiyat and the overlord of the estate.
861

It is wunfortunate that we should have to call ~them true
intermediaries " when the whol e purpose of the discussion is
to examine what an " internmediary " neans but that " is a

convenient term and we do not think it will nislead when
read in conjunction with what we have said.

Now the nmere fact that the zamindari lands in the present
cases are situate within the boundaries of the Gangpur State
is not conclusive to show that the petitioners who own  them
are "internediaries" because, as the Privy Council has
pointed out in two cases, the nmere fact that disputed-I|ands
are within the geographical boundaries of a |arger estate is
not conclusive proof that they are part of that estate [see
Secretary of State for India v. Raja Jyoti Prashad Singh(1)
and Forbes v. Meer Mahonmed Tuquee(2)]; nor is the fact that
the Raja of Gangpur exercises a general superintendence over
these zamindars in certain matters necessarily concl usive,
for, as Lord Phillinore says in Secretary of State for India
v. Raja Jyoti Prashad Singh(l) at page 552, care nust be
taken not to confound hierarchical superintendence w th what
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may be cal | ed feudal overl ordship.

The contention of the petitioners that they are not
"intermediaries" but are the direct landlords of the soi
will best be understood if we refer again to the Privy
Council decision just cited. The zanm ndar there claimed to
be the overlord of the Grhatwali Digwars in the same way as
Gangpur is said to be the overlord of the zanindaris in the
present cases. Lord Phillinore said at page 553-

"It is agreed that these digwars have existed from tine
i menorial and may be coeval with the Raja and nay have been
created or recognised by a sovereign power superior to
bot h. "

The Judicial Commttee held that though the Ghatwali | ands
they were dealing with fell within the geographical limts
of the Raja’s zamindari, they did not formpart of it.

(1) I.L.R 53 Cal. 533 at 547.

(2) (1870) 13 1.A- 438 at 457.
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Sim | ar questions arose for consideration in Bir Bikram
Deo v. ‘Secretary of State for India(l), where the Privy
Council examined clains nade by -eight of the Centra
Provi nces zam ndars. They ~also clainmed sem - soverei gn

status. The history of the Central Provinces zani ndaris was
el aborately set out in the |ower courts and copious extracts
from their judgnments are given in the report. The | ower
courts held that the zamindars in that area were of two
ki nds-feudatory and non-feudatory (page 637). The Privy
Council remarking on'this at page 657 said-

" The status of the Zam ndar of Khariar and the plaintiffs
in the other suits.is sinply the status of an ordinary
British subject. That natter was deternined by the grant in
1864 after ail exhaustive enquiry intothe position of the

petty chiefs of the Central Provinces. A few were
recogni sed as feudatories having sone of the attributes of
soverei gntv. The rest were classed as non-feudatories and

declared to be ordinary British subjects.™

Now if the State of Gangpur be substituted for the British
CGovernment the claimnmade by the present petitioners vis-a-
vis the State of Gangpur becones the sane as the /clains
which the plaintiffs in the suit nmade agai nst the Secretary
of State for India. The status of the plaintiffs in that
case Vis-a-vis the British Government was settled because
the question had been definitely raised and exam ned in the
year 1863 and deternined in the year 1864 and in 1874 sanads
were granted to and accepted by the ancestors of the parties
to that litigation (page 637). |In the present cases the
guestion of the present petitioners’ status vis-a-vis the
State of Gangpur was repeatedly raised and as often
deliberately not decided; and it is an admtted  fact /that
there are no sanads.

There is another point. The petitioners are Bhuyans and
they have repeatedly clainmed that their ancestors were the
original settlers who were 'on the soil long before the
Chi ef s of Gangpur cane on the scene. Now Baden-Powell  sets
out the history of

(1) I.L.R 39 Cal. 615.
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the Bhuyans in the Bengal and Chota Nagpur area of what was
once British India in Volume | of his book. At page 577 he
expl ai ns that the Bhuyans were the original founders of the
village and at page 581 he says that-

"Anciently the theory was that no bhuinhar (of, an origina
founders’ famly) could ever lose his lands; so that after
years of absence he might return and claim it from the
present hol der."
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But he says at page 580 that-

When British rule began, sone of the surviving Rajas, chiefs
and grantees, were recognhised as "Zanindars" wth a
per manent settl enment When the old Rajas(or their successors)
became Zam ndar | andl ords they did their best to reduce
to a mninumthe rightsof the 'bhuinhars’ in their free
allotments; and this led to so much discontent as to cause
rebellion in 1831-32 and again 1858 In 1869 it was deter-
mned to put an end to the uncertainty and discontent which
arose from the encroachnents of the landlords who had
i gnor ed the old tenures and infringed the bhui nhar i
rights.".

Accordingly, a Special Comm ssioner was appointed in that
year to examine, define and record all the various classes
of rights and, in accordance with that, determnine the status
of the Bhuyans in British-India Vis-a-Vis the "zam ndars"

who were the surviving Rajas and petty chiefs. This was
done and settlenments were made and accepted. But that was
British India.” In the present case, every attenpt to settle

the same question between the Bhuyan petitioners and the
Rul er of - _Gangpur ended in failure. No decision has been
reached to this day.

Reference is made tothe Bhuyans 'in the Gangpur State in
Dalton’s Ethnol ogy of Bengal (1873), pages 139 and 140.
According to that author the Bhuyans in. . Gangpur possess
proprietary rights under the Chiefs. But he weakens this by
saying in the next sentence that-
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"They are the barons fromwhom those Chiefs originally
derived their authority, and are either the support or the
sap of that authority according to the side they take in the
politics of the State. "

This is evidence to indicate that the Bhuyans in. Gangpur
were there before the Rulers of Gangpur

In the’ year 1891 a dispute arose between the Raja of
Gangpur and the Zam ndars of Hengir and Nagra. The | Bengal -
Nagpur Railway cut through a part of their lands and both
clainmed conpensation fromthe railway for tinmber which was
out fromthe forests. The Commissioner M. W H Gimey
refused to pay the Raia any conpensation for —tinber taken
from the zamirndari forests and only paid himfor what was
taken fromhis Khalsa lands. 1In the course of his decision
be refers to Hewitt’'s Settlenment of 1879 and quotes the
following fromthe report:

" The contention that the Zam ndar of Nagra is nerely a
tehsildar or rent-collector subordinate to the Raja is
therefore invalid, and it is established beyond doubt that
the zami ndar has a permanent interest in the Nagra Estate
and is practically on the sane footing as a zam ndar ~ under
per manent settlenent in Bengal."

He then concl udes-

" The above extracts and renmarks show that the zanmindars of
Nagra and Hengir and other =zainindars of Gangpur  were
regarded by a former Commi ssioner not only as possessing

permanent rights in their zam ndaris but as having full —and
exclusive rights over the jungles in their estates. They
seem to be the original settlers of the soil, and their

position appears to be analogous to that of the Mankis in
Lohardugga and Manbhum who, as aboriginal chiefs, or heads
of the «clans holding groups of twelve or nore villages,
exercise jungle rights and are independent of the superior
Raja or zam ndar, a creature of subsequent growth."

W need not nake further extracts fromthe |arge volume of
historical material which was placed before us because we
are, not deciding the point’ here and it
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woul d be wong to any nore than is necessary for the present
case as the Raja of Gangpur is not before us. It is enough
to say that there is much historical material to indicate
that the Bhuyan tenures had their origin in pre-historic
times and were not the creations of a conquering line of
Raj put Rajahs. As M. Forbes put it in Political Suit No.
26 of 1900- 1901:

"The British Government had the unquestionable rights of the
conqueror and is in a position to dictate its terms in its
Sanads to the Chiefs. But the Chiefs are very far from
being in a simlar position of authority in regard to the
| andhol ders. "

Simlar observations occur . in Hunter's |Inperial Gazetteer
Volume 4, page 478, and Sir Richard Tenple's Treaties,
Zam ndaries, Chieftainships in the Central Provinces, page
18. But we wish to enphasise that this is only one side of
the picture and that there may be much’ to indicate the
contrary and in thea sence of,the Ruler of Gangpur it would
not be right to say that this is the full picture especially
as two successive Settlement O ficers have refused to decide
the question despite raising of the dispute on the occasions
whi ch we have indicated. Connolly in his Settlenent Report
of 1907-1911 says-

"There are four zam ndaris in the State..... all held by
Bhui as. No attenpt’ has, been nade in-this settlenent to
determine their relations to the Chief."

Mukherji in his Settlement Report of 1929-36 also says that
"The relations of the zam ndars with the Chief. have, not
been expressed in any adm ni stration paper which is accepted
by the zam ndar in each settlemnment."

In the year 1941 Randhyani was appointed ~an Officer on
Special Duty to report on the Land Tenures and the Revenue
System of the Orissa and Chhattiagarh States. |In paragraph
75 of the first volune of his Report he says that the
zam ndars on the one hand refuse to accept sanads to
determne their rights and the Rulers on the other 'hand do
not favour precise laws which will tie their hands: And in
Vol unme |11 he says that.
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"No sanads have been issued by the State to the zam ndars
and thus there is no clear definition of their rights.™

That there can be another side to the picture is evident
fromthe historical material collected in Kunwarlalsingh v.
Provincial (Government, Central Provinces and Berar(1l) and
in Rajkrishna Prasadlal Singh Deo v. Baraboni Coal Concern
Ltd. (1) In many cases, 'even though the zam ndars started as
i ndependent sovereigns vis-a-vis the ruling power, their
rights were so whittled away in course of tine that whatever
they may once have been their present status has becone one
of subordination. Whether that happened in these cases has
never been determined and it would not be right for ‘us to
assune anything one way or the other in the absence of the
Raja of Gangpur. Qur object in delving into this nass  of
hi storical material is to show that the nere use of the word
"zam ndar" proves nothing and that a passing reference to
the termin the various docunments which we will now exam ne
cannot fix the petitioners’ status as "intermediaries" when
the Settlenent Reports to which the docunments appertain
state in categorical terns that neither side would agree to
a definition of their rights vis-a-vis each other and that
consequently no attenpt was nade to define them

The first docunent on which reliance is placed by the State
is the Wjib-ul-arz. Much research and Ilearning were
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expended on finding out what a Wajibul-arz neans and what it
consists of. W do not intend to go into any of that. We
will assume for the purposes of this case (wthout deciding
the point) that the only docunent relied on by the State of
Oissa as a Wajib-ul-arz though it is called the Record of
Rights, is a Wajib-ul-arzwithin the neaning of the Act. But
what is that docunment? It records the rights of the raiyats

and the gaontias vis-a-vis the "Chief or |Ilaquedar"; The
word "zam ndar” is not used and neither the word "Chief" nor
the word

(1) I.L.R 1944 Nag. 180 at 215 tO 221.
(2) 1.L R 62 Cal. 346 at 354 & 355.
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"Il aquedar" ha-is been gtruck out. Al it says is that the
"mal guzari" wll be paid to the "Chief or |Ilaquedar" and
that all Jlawful orders of the "Chief or |Ilaquedar" wll

i mediately be carried out wi thout any objection. W have
the further fact that the petitioners have been issuing
pattas to the gaontias in their areas apparently in
conformty with this Record of Rights because their pattas
expressly refer to it; also that the petitioners have signed
the pattas as zam ndars. A typical pattais in this form
"CGountia Patta: This Gountia Patta is grant ed to
YOU. o v i e according to the rules and conditions
nmentioned in the Record of Rights included hereunder.’ You
shoul d deposit the malguzari and the cess in the Treasury
according to the kists nentioned below. ......

(sd.) (Si gnature) Zam ndar."

Now when this is read along wth Connolly s Settlenment
Report of which it fornms a part, it is evident that the
docunent does not pretend to deal with the rights and status
of the petitioners vis-a-vis the Chief of Gangpur, ' because
Connolly expressly says that those rights were  neither

agreed wupon nor determined. It is true the petitioners
style thenmselves as zam ndars in the pattas, but the whole
guestion is what kind of zamndar is neant. That is
deliberately left indeterm nate by the continued use of the
words "Chief" or "lIlaquedar". The petitioners’ case is that

they are the overlords within the meani ng of these documents
an d that the gaontias are their internedi aries and, as we
have seen, there is ground for that contention. W are
therefore unabl e to hold that the petitioners are
"zam ndars" wthin the meaning of this "Wjibul-arz" (even
if the docunent is assunmed to be a Wjib-ul-arz), taking
"zam ndar" to nean, as it nust under the definition, what we
have called a "true internediary"

it was also said that certain Settlenment Khewats and
Khatians forned part of the Wajib-ul-arz in this part of the
country.’” We were not shown anything to support
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that beyond the bare assertion, that was so but even if that
is correct we cannot read nore into these documents than
what the Settlement Conmi ssioner expressly stated. The
Khatians, for exanple, nerely say that the nane of the
person who receives the revenue is "Zam ndar so and so - of
Khewat No. 2". It is to be observed that the colum refers
to the name of the person and not to his designation. But
quite apart fromthat, we find it inpossible to separate the
statenents in these docunents from the cat egori ca
reservation nmade by the Settlenent Oificer in his report.
If it was understood on all hands, and was solemly recorded
in the Settlenent Report, that the dispute about the
rel ati ons between the Ruler of Gangpur and the petitioners
was neither agreed to nor decided in these Settlements we
can hardly conclude that despite that solemm assurance a
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nunber of subsidiary docunents settled the matter and that
therefore the petitioners nust be taken to be "true
i nternediari es" within the nmeaning of the Wajib-ul arz. The
sane is true of the Khewats. It is true one of the colums
shows that these petitioners hold under the Chief of Gangpur
and it is possible that the Oficer preparing the Khewats
thought that was the true position 'But the final assessnent
is in the Settlement Report and that, in our opinion, nust
be regarded as the governing factor. Whatever else a Wijib-
ul-arz may be, it is only a part of the Record of Rights and
entries in the Record of Rights have only a presunptive
val ue. They can be shown to be wr ong. And what better
proof can there be of that than the categorical statenent of
the Settl ement Conmi ssioner who was in charge of those very
returns. Even as late as 1935 we have the Secretary to the
Agent to the Governor-General saying-

"The record of rights of the settlenent of Gangpur State of
the year 1911 seens to the Governor-General in the main to
support the -contentions of the zanindar as enjoying his
zam ndari' on the sane rights as the State enjous in Khalsa."
W are therefore unable to regard the petitioners as
zam ndars wi thin the meani ng of the Wajib-ul -arz.
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We turn next to the portion of the definition in section 2
(h) which refers to a "deed or other instrunment."” Now even
if the Parchas and Khatians and Khewats are either "deeds"
or "instruments", they are of no assistance in these cases
for the reasons we have just given.

It is necessary inthis connection to say that - though the
docunents filed clearly establish that the petitioners have
been paying a certain sum of nobney each year to the Chief of
the Gangpur State, that in itself does not show that they
are municipally, as opposed to politically, subordinate to

hi m These moneys have been variously described at
different tinmes. Sonetinmes they are called nmalguzari, at
others takoli, at others revenue and sonmetinmes rent. But

none of that is conclusive because what we have to determ ne
is whether the petitioners are "true internmediaries" wthin
the neaning of certain docunments, and there the  overriding
factor is the repeated assertions of the Settlenent ~Oficer
that at no tinme has their status inter se been agreed upon
or deci ded.

Anong the docunents relied on as "deeds or ot her
instrunents” are the pattas to which we have just referred.
The petitioners are said to have signed them as "zani ndars",
or some one else is said to have signed for them The
signatures were not admitted in all the cases but even if
they were validly signed by or on behalf of the | petitioners
that would not make the petitioners "zam ndars" within /'the,
neaning of the pattas. The word "zamindar" under /their
respective signatures is nmerely descriptive and does not in
itself indicate what kind of zami ndar is neant and @ since
everybody agreed that question should be left on the ' pattas
cannot be taken to nmean that the petitioners are the kind of
zam ndars about which there is a dispute and that they have
the status which they have stoutly contested at every stage.
The rest of the docunments, except one which concerns Nagra
alone, are nerely historical material. They are neither

Waj i b-ul-arz nor deeds nor -other instrunments. We have
already referred to a nunmber on which the petitioners rely’.
There are others
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which are nore favourable to Gangpur as, for exanple, a
Political Book of 1831-1833 and an order of the Conmi ssioner
of the Chota Nagpur dated 9th August, 1878. The Inperia
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Gazetteer, Volune |V, was also relied on by the State but
we do not think that helps it much. The passage in point
says that -

“Included within the State are two Feudatory Chiefships
subordinate to the Raja, Nagra in the East and Hemgir in the
West . "

But this appears to point nore to political than to
nmuni ci pal subordination and, that 1is just what t he
petitioners say they are. They claimto be feudatory chiefs
vis-a-vis Gangpur and say that the nobney they pay to the
Raja is tribute and not revenue. However, these historica

docunent are not relevant except to showthat the word
"zam ndar" has different neanings, one of which lifts them

out of the category of | internediaries" within the nearing
of that part, of the definition which applies to the nerged
territories. We are not called upon to decide the actua

rel ati onship bet ween the Chief of Gangpur and t he
petitioners but~ only to see whether the petitioners are
"zam ndars" wthinthe nmeaning of certain specified docu-
nents. " Even if they are "internediaries" within the broader
sense of the term they are not so within the neaning of the
speci fi ed docunents and that the definition to which we are
tied. W do not intend, therefore, to exam ne them further

That | eaves a docunent which concerns Nagra. In or about
the year 1,879 the Zamindar of Nagra is said to have
executed an Ekranama in favour of the Raja of Gangpur. The

Ekrarnama has not been produced andthere “is nothing on
record to show that it has been lost and that despite a
search it cannot be found, nevertheless we are asked to hold
that such a docunment was executed and to deduce its contents

from a description of it given by M. Hewtt, the
Oficiating Conm ssioner in a Rubakari dated 10th. March
1879. In the absence of the docunent itself we do not think

it would be right to infer that the Zamindar of Nagra had
suddenly surrendered the
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cl ai ns to nmunicipal independence which he had been
contesting for years and which he has continued to contest
to the present day. The i medi ate cause of the dispute was
about Gangpur’s right to grant |eases to Gaontias “in the
zam ndari, about a royalty of Rs. 200, about the Raja's
right to interfere with the policing of the zam ndari tract
and about certain taxes. The zanmi ndar agreed to pay the
Raja a fixed yearly sumof Rs. 700 as "rent" while the Raja
agreed that the Nagra Zami ndar should police his own _estate
and agreed that he, the, Raja, would not grant any nore
pattas to the Gaontias in that area; also that  the Raja
would not collect taxes fromthe Kunbars etc., but would
instead settle separately with the zamindar after  first
submitting his report about this to the Comi ssioner

The only point here against the Zami ndar is that the word "
rent " is used instead of " tribute ", but this |oses al
its force in view of the fact that the Diwan of the Gangpur
State witing to the Zam ndar of Nagra hinself called it
Takoli in a letter dated 29th March, 1943. The rights  of
the Zam ndar regarding Gaontias and the policing of his own
tracts were conceded. Now the right to police a tract of

land is one of the first attributes of sovereignty. The
power can be delegated but that is at the wll of the
sovereign and not the other way round; the subject cannot
resist the sovereign's right to police his own State. The

settl enent about the taxes is neither here nor there because
that was done as a matter of conprom se without either side
adnmitting the basic rights of the other or surrendering his
own. Read as a whole, the settlement supports t he
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Zam ndar’s clains rather than negatives them And as to the
word "rent" the English of the docunment shows that it was
not witten or drawn up by an Englishman though it was
si gned by one, so no one can know just what was neant. The
Ekrarnama woul d, we-take it, have been in the vernacul ar and
unl ess we know just what termwas used there it would be
wong to assume on the basis of this Rubakari that the
Zam ndar had suddenly abandoned the position for which he
had been fighting
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all this tine. |If the original word was takoli ", as it
woul d seemto have been because of the Gangpur State Diwan’s
letter of 29th March, 1943, it is as consistent with tribute
as with revenue, especially when we read it along with the
concessi ons nmade by Gangpur about the police powers and the
Gaonti as. Takoli is a termwhich has no fixed nmeaning and
is what the Zamindars of Hengir and Sarapgarh al so pay the
Raj a of Gangpur.~ The only difference in their cases is that
their ' Takoli ~ can be enhanced fromtinme to time where. as
that of ‘Nagra cannot; that we think places Nagra in a much
stronger —position than the other two and so, far from
showi ng nmuni ci pal subordi nation to Gangpur, indicates the
contrary particularly when read in conjunction wth the
pol i ce powers which Nagra retained in defiance of Gangpur’s
claim W are accordingly not able to conclude on the basis
of this inperfect secondary evidence that, the neaning of
the Ekrarnama was to define the Zami ndar’s status as that of
a" true intermediary. "

The result is that there is nodeed or other instrunent
within whose nmeaning the petitioners can be said to be the

ki nd of zamindar’'s which are " true intermediaries ", and we
so hol d. It follows that the petitioners are not "
intermediaries " wthin the nmeaning of section 2(h). | f
they are not " internediaries ", Then their |lands are not an

estate” within the meaning of section (2) (g) and so
cannot be taken over by the State of Oissa under section 3.
In viewof this, it is not necessary to exam ne any other
poi nt s. The | earned Judges of the High Court differed on
the remai ning points and so those points were referred to a
third Judge. But on the definition of " _internediary "
there was no difference of opinion. Both the Chief Justice
and Narasimham J. agreed that the petitioners were "
internediaries. " W disagree for the reasons we have given
above.
The result is that, in our opinion, all three appeals should
be all owed and that the decision of the H gh Court should be
set aside and a nwndanus issued to the State of Oissa
directing that State not to give
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effect to.the provisions of the Orissa Estates Abolition Act
of 1951 and not to take possession of the several estates of
the three petitioners under that Act.
The costs of the petitions here and in the Hi gh Court
shoul d, in our opinion, be paid by the State of Oi ssa.
Appeal s Nos. 167 and 168 al | owed.
Appeal No. 169 dism ssed
Agent for the appellants: B. P. Maheshwari .
Agent for the respondents: G H Rajadhyaksha.




