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This is a plaintiff’ s appeal against the judgnent dated
19. 9. 2002 of the Punjab & Haryana Hi gh Court in Regul ar Second
Appeal No. 3689 of 2002 confirm ng the judgnent and decree of
the first appellate court dated 6.8.2002 all ow ng defendant’s
appeal and dismissing the plaintiff’s suit. The first appeal was filed
by the defendant agai nst the judgnent and decree dated
16.1.2002 in Civil ‘Suit No. 1083/1996 on the file of Cvil Judge,
Juni or Division, Palwal decreeing the suit for a declaration that the
plaintiffs are the owners in possession of the suit land (agricultura
| and neasuring 70 Kanals and 1 Marla situated within the revenue
estate of village Hassapur, Tehsil Palwal, district Faridabad,
described in the plaint).

2. The appellants filed the said suit alleging that a century prior
to the filing of the suit, the suit land had been entrusted by the
def endant/owners of the land, to their (Appellants’) forefathers for
cultivation on the understandi ng that they and their successors
woul d not be evicted therefrom that as per the local custom such
tenants becane full fledged owners by acquiring occupancy rights
under Sections 5 and 8 of the Punjab Tenancy Act, 1887 (for short
"the Tenancy Act’) read with Section 3 of the Punjab Occupancy
Tenants (Vesting of Proprietary Rights) Act, 1953 (for short 'the
Proprietary Rights Act’). The appellants contended that though the
nane of respondent Gram Panchayat was entered as the owner of

the suit land in the revenue records, the respondent had no right,
title or interest therein.

3. The suit was contested by the respondent Panchayat.
Respondent all eged that the suit |and, being part of Shamilat deh
vested in it under section 4(1) of the Punjab Village Comon
Lands (Regul ations) Act, 1961 (for short 'the Common Lands Act').
It was al so pointed out that as the Gram Panchayat itself came into
exi stence in or about the year 1952, the question of the
respondent Panchayat entering into any agreenent with the
forefathers of appellants about 100 years prior to the suit, as
all eged by the appellants, did not arise. The G am Panchayat
contended that neither the plaintiffs nor their predecessors had
cultivated the suit land at any point of time prior to the Comon
Lands Act canme into force, nor secured any occupancy rights at
any time under any |law or |ocal custom and that the suit was an
attenpt to grab a | arge area of valuable | and bel onging to the

G am Panchayat .

4. On the said pleadings, the parties went to trial, the nmain and
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first issue being whether the plaintiffs were entitled to a

decl aration that they had becone the owners in possession of the
suit land by acquiring occupancy rights thereof. The other issues
were whether the plaintiff had any | ocus standi to file the suit,
whet her the suit was naintainable and whether the court had
jurisdiction to try the suit.

5. The trial court decreed the suit by judgnent dated
16. 1. 2002, on the basis of the oral evidence of the appellants that
they and their predecessors were cultivating the suit land for
several decades and the revenue documents, nanely, Jamaband

for the years 1966-67, 1971-72, 1976-77, 1986-87, 1991-92 (Ex.

P-1 to P-3, P-5 and P-6) and the Khasra Grdawaries (Ex. P-7, P-9,
P-11 and P-12) which showed the Gram Panchayat as the owner

and Sarjeet (father of appellant Nos.1 to 3) and Jivan Lal (father of
appel l ant Nos.4 and 5) were the Gair Marusian. The trial court held
that the appellants had proved that they were in possession of the
suit land for a period of nore than 30 years and had acquired
occupancy rights under Section 5 of the Tenancy Act read with
Section 3 of the Proprietary R ghts Act, and consequently, they
were entitled to the declaration prayed for.

6. The appeal filed by the G am Panchayat was all owed by the
first appellate court by judgnent and decree dated 6.8.2002. The
first appellate court held that the suit |and which was adnmittedly
Shami |l at deh of the village and had vested in the Gram Panchayat,
under Section 4(1) of the Common Lands Act; and that the

appel l ants had failed to establish that they had any right title or
i nterest which was protected under sub-section (3) of section 4 of
the Act. The first Appellate Court also held that the nmere fact that
appel | ants’ predecessors were shown as Gair Marusian for the year
1966- 67 or subsequent years by paying sonme nom nal rent, wll

not given themthe status of allottee, |essee or grantee, so to seek
any protection under the Conmon Lands Act or Rul es thereunder

unl ess they are able to establish that they had entered into
possessi on in pursuance of an allotnment, |ease or grant by the

Gram Panchayat. Consequently, the first appellate court set aside
the decree of the trial court.

7. The second appeal filed by the appellants was di snm ssed by
the Hi gh Court, affirm ng the findings recorded by the first
appel l ate court. The said judgnent is challenged in this appeal. The
following contentions are urged by the Appellants :-

i) The right crystallized in their favour under Section 5 of
Tenancy Act read with section 3 of Proprietary Rights

Act, due to long and uninterrupted possession; could not

be defeated by the Gram Panchayat by invoking section

4 of the Common Lands Act.

ii) Having regard to the fact that the names of the father of
Appellants 1 to 3 and father of Appellants 4 and 5 were

shown in the Jamabhandi for 1966-67 and sone

subsequent years as persons cultivating the suit land, it

shoul d be assuned that Appellants and their forefathers

were in possession for a period of nore than 12 years

i medi ately preceding the commencenent of the

Conmon Lands Act, in the absence of positive evidence

to the contrary.

8. The Punjab Village Commbn Lands (Regul ations) Act, 1961
enacted by the Punjab Legislature to consolidate and anend the

law rel ati ng Sham | at deh, which cane with operation on

4.5.1961, applied to all lands which are Shanilat deh. Section 4 of
the 1961 Act relates to vesting of rights in panchayats and non\ 026
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proprietors. It is extracted bel ow

"4, Vesting of rights in Panchayats and non-proprietors. \026
(1) Notwi thstanding anything to the contrary contained in
any other law for the time being in force or in any
agreenent, instrunment, custom or usage or any decree or

order of any Court or other authority, all rights, title and
interests whatever in the land, -

a) which is included in the Shamlat deh of any village
and whi ch has not vested in a panchayat under the
Shanilat |aw shall, at the comencenent of this Act, vest

in a panchayat constituted for such village, and, where no
such panchayat has been constituted for such vill age, vest
in the panchayat on such date as a panchayat having
jurisdiction over that village is constituted,;

b) which is situated withiin or outside the abadi deh of a
village and which is under the house owned by a non-

proprietor, shall on the commencenent of the Shamilat |aw,

be deened to have been vested in such non-proprietor.

(2) Any | and which is vested in a panchayat under the
Shami |l at | aw shall be deened to have been vested in the
panchayat under this Act.

(3) Not hi ng contained in clause (a) of sub-section (1) and
in sub-section (2) shall affect or shall be deemed ever to
have affected the \026

i) existing rights, title or interest of persons who
t hough not entered as occupancy tenants inthe

revenue records are accorded a simlar status by
custom or ot herw se, such as Dholidars, Bhondedars,

Buti mars, Basi khuopahus, Saunjidars, Muigararidars;

i) Ri ghts of persons in cultivating possession of
Shami | at deh for nore than twel ve years

[i mredi ately proceedi ng the comencenent of the

Act] without paynent of rent or by paynent of

charges not exceeding the | and revenue and cesses
payabl e t hereon;

i) Ri ghts of a nortgagee to whom such land is
nortgaged wi th possession before the 26th January,
1950.

Sub-section (3) of section 4 makes it clear that neither sub-section
(1) (a) nor (2) of section 4 will affect the rights of the three

cat egories of persons nentioned therein. It is not the case of
Appel l ants that they were accorded a status similar-to occupancy
tenants by custom or otherw se (though not entered as occupancy
tenants in the revenue record), such as Dholidars, Bhondedars,

Buti mars, Basi khuopahus, Saunjidars, and Migararidars. Nor are
appel | ants nortgagees in favour of whom the |Iand had been

nortgaged with possession prior to 26.1.1950. Therefore, neither
clause (i) nor (iii) of sub-section (3) will apply. That |eaves only
clause (ii) of section 4(3). Clause (ii) of section 4(3) will be
attracted only if the following 3 conditions are satisfied : (i) the
person nust be cultivating land which is part of the Shamilat deh

of a village, (ii) he should be cultivating such Iand for a period of
12 years inmmedi ately preceding the commencenent of the Act;

and (c) he should be cultivating such | and wi thout paynent of rent
or payment of charges in excess of the | and Revenue and cess. Let

us consi der whether appellants fulfilled the said three conditions.
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9. Section 5 of the Tenancy Act enunerates the tenants who
have the right of occupancy in the |land occupi ed by them Sub-
sections (1) and (2) of section 5 are extracted bel ow

"5. Tenants having right of occupancy. \026 (1) A tenant \026

a) who at the comencenent of this Act has, for nore
than two generations in the male line of descent through a
grand-father or grand-uncle and for a period of not I|ess
than twenty years, been occupying | and paying no rent
therefor beyond the anount of |and revenue thereof and the
rates and cesses for the tinme being chargeabl e thereon; or

b) who havi ng owned | and, and havi ng ceased to be
| andowner thereof otherw se than by forfeiture to the
Covernment or than-by any voluntary act, has, since he
ceased to be | andowner continuously occupied the |and; or

c) who, in a village or estate in which he settled al ong
with, or was settled by, the founder thereof as a cultivator
therein, occupied |land on the twenty-first day of Cctober,
1868, and has continuously occupi ed the | and since that

date; or

d) who being jagirdar of the estate or any part of the
estate in which the |and occupied by himis situate, has
continuously occupied the Iand for not |ess than twenty
years, or, having been such jagirdar, occupied the |and
whi |l e he was jagirdar and has continuously, occupied it for
not |less than twenty years;

has a right of occupancy in the |Iand so occupi ed unless, in
the case of a tenant belonging to class specified in

clause (c), the landlord proves that the tenant was settled
on | and previously cleared and brought under cultivation by,
or at the expense of, the founder

(2) If a tenant prove that he has continuously occupied
land for thirty years and paid no rent therefore beyond the
amount of the |l and revenue thereof and the rates and

cesses for the tine being chargeable thereon, it may be
presuned that he has fulfilled the conditions of clause (a) of
Sub-section (1)."

Section 8 of the said Act provides that nothing in Sections 5 to 7
shal I preclude any person from establishing a right of occupancy on
any ground other than the grounds specified in those Sections. The
appel l ants adnmitted that they were not 'tenants’ falling under any

of the four categories described in sub-section (1) of section 5. Nor
could they establish that they took the suit land from G am
Panchayat in the year 1966 and held the | and under the G am
Panchayat as | essee and occupied it continuously for thirty years in
the manner described in sub-section (2) of section 5.

10. The Appellants contend that their right of tenancy is based
on a ground other than those nentioned in section 5 and i s based

on section 3(a) of the Proprietary Rights Act, which is extracted
bel ow :

"3. Vesting of proprietary rights in occupancy tenants and

ext i ngui shment of corresponding rights of |andlords.- No

wi t hstandi ng anything to the contrary contained in any | aw,
custom or usage for the time being in force, on and from

the appoi nted day \026
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a) Al rights, title and interest (including the contingent
interest, if any, recogni zed by any |aw, custom or usage for

the time being in force and including the share in the

Shamilat with respect to the land concerned of the |andlord

in the land held under him by an occupancy tenant, shall be

ext i ngui shed, and such rights, title and interest shall be
deened to vest in the occupancy tenant free from al

i ncunbrances, if any, created by the | andlord

Provi ded that the occupancy tenant shall have the option
not to acquire the share in the Shamlat by giving a notice
inwiting to the Collector within six nonths of the
publication of this Act or fromthe date of his obtaining
occupancy rights whichever is |ater.

Section 3 of the Act relates to vesting of proprietary rights in
occupancy tenants and extingui shment of corresponding rights of

| andl ords. It is evidence therefromthat the right, title and interest
shal | be deened to vest only in-an "occupancy tenant’. Cccupancy
tenant is defined under section 2(f) as neaning a tenant who,

i medi ately before the commencenent of the Proprietary R ghts

Act, is recorded as an occupancy tenant in the revenue records and
i ncludes a tenant who, after such comencenent, obtains a right

of occupancy in respect of the I and hel d by hi m whet her by
agreenment with the landlord or through a court of conpetent
jurisdiction or otherwi se, and includes al so the predecessors and
successors-in-interest of an occupancy tenant. Admittedly, neither
the appell ants nor their predecessors were recorded as occupancy
tenants in the revenue records i nmedi atel y before the

conmencenent of the Proprietary Rights Act, nor did they obtain a
ri ght of occupancy in respect of the saidland either by agreenent
with the landlord or through a court of conpetent jurisdiction or
ot herwi se after the comrencenent of the Act. The appellants,
therefore, do not answer the definition of 'occupancy tenant’ under
the Proprietary Rights Act. Consequently, they cannot derive any
benefit under Section 3 of the said Act.

11. If section 3 of the Proprietary Ri ghts Act is inapplicable, the
qguestion that remains for consideration is whether they are entitled
to the relief sought nerely because the nanes of Sarjit and Jivan

Lal (father of appellants 1 to 3 and father of appellants 4 and 5
respectively) were shown as cultivating the |ands for sone years
from 1966-67. To get excluded fromthe vesting under section 4(1)

of the Comon Lands Act, by relying on section 4(3)(ii), the
Appel | ants shoul d prove that they and their ancestors were
cultivating such land for a period of at |east 12 years prior to the
commencenent of the Common Lands Act. The Appellants have

not produced any docunent prior to 1966 to show that they were

in possession or cultivating the suit land. The oral evidence is also
of no assistance. As against the pleading that the | and was given to
appel l ants’ forefathers about a century prior to the filing of the
suit, Appellant No. 1 (PW3) admitted in his evidence that no

record was avail able to show that they were so cultivating the land
prior to 1966. In his cross-exam nation, he admitted that neither

hi s grandfather nor his great grandfather cultivated the suit | and.
He stated that he was cultivating the land for about 25 years and
earlier his tau (father’s elder brother) was cultivating the |and. PW
2 (Aged 35 years) has stated in his evidence (recorded in the year
2000) to his know edge appellants and earlier Sarabjit (father of
appellants 1 to 3) was cultivating the I and. H s know edge

obvi ously cannot exceed 25 to 30 years. To sane effect is the

evi dence of PW1 who was aged 40 years when he gave evidence

in 2000. There is thus no oral or docunmentary evidence to show
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possession or cultivation of suit |and by appellants or their
parent s/ ancestors prior to 1966. The evidence at best shows that

for a few years between 1966-67 and 1986-87 and that too not

conti nuously, the appellants (or the father of Appellant 1 to 3 and
father of Appellant 4 & 5) unauthorisedly cultivated sone portion

of suit land. That does not entitle themto protection under section
4(3)(ii) of the Act. Consequently, the vesting under section 4(1) in
t he Panchayat cannot be questioned. In view of the above, it is
unnecessary to go into the defence evidence that appellants were
ejected in the year 1976-77 and that thereafter, appellants again
illegally cultivated the land for a few years.

12. The suit is based on title. Title is not made out. As a
consequence, the disnissal of the suit by the first appellate court,
affirmed by the decision of the High Court in Second Appeal

cannot be said to suffer fromany infirmty. The appeal is,

accordi ngly, dismssed.




