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PETI TI ONER
ABDUL KARI M ETC. ETC.

Vs.
RESPONDENT:
STATE OF KARNATAKA & OTHERS ETC. ETC.
DATE OF JUDGVENT: 07/ 11/ 2000
BENCH

S. P. Bhuracha, & D.P. Mhapatra.

JUDGVENT:

Bhar ucha," J.
I e B T ...... T ..... T... V... T ...... T ...... T..J
The border between the States of Karnataka and Tamil
Nadu runs through nountai nous forest. On about 16,000 acres
of this forestland, half in Karnataka and half in Tam!|
Nadu, a man naned Veerappan has held sway for nore than 10
years. He is alleged to have poached elephants and snuggl ed
out ivory and sandal wod in a very bigway. He is alleged
to be guilty of the nost heinous crines, ‘including the
murder of 119 persons, anong them Police and Forest
Oficers, and kidnapping. Task forces set up by the States
of Karnataka and Tam | Nadu for the purpose have been unabl e
to apprehend himand bring himto justice for 10 years.

On the night of 30th July, 2000, between 20.45 and 21.10
hours, Veerappan abducted from Gajanoor a filmactor 'naned
Raj kumar, who is very popular in Karnataka, and three
others, nanely, Govindraj, whois a son-in-law of Raj kumar
Nagesh, who is a relative of Rajkumar, and Nagappa, who is
an Assistant Film Director. As of today, Rajkumar and
Nagesh remain in Veerappans custody.  Nagappa is said to
have escaped and Govindraj was released by Veerappan.
Gajanoor is atown in Tam | Nadu close to the border wth
Kar nat aka

On 8th July, 1999 the Director Ceneral of Police of the
State of Karnataka had inforned the Inspector General of
Police of the State of Tanmi| Nadu that it had been reliably
| earnt that Veerappan intended to kidnap Raj kumar during the
latters visit to his farnhouse in Gjanoor. and / had
request ed adequate security arrangenents for Rajkunar
whenever he visited Gajanoor. The record before us reveals
that Raj kumar did not want police protection and consi dered
the presence of the police a problem He had visited
Gaj anoor on 22nd June, 2000, but no information in. this
behalf had been intinmated to the police authorities at
Gaj anoor ; however, they had cone to know of his presence
and had nmade security arrangenents. No information had been
received in regard to the visit of Rajkumar to Gajanoor on
28th July, 2000, and they had not learnt of it until after
the ki dnap

At the tinme of the kidnapping, Veerappan handed over to
Raj kunars w fe an audio cassette to be delivered to the
Chief Mnister of the State of Karnataka. The audio
cassette required that he send an em ssary to Veerappan. On
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31st July, 2000 the Chief Mnisters of the States of
Karnataka and Tam | Nadu nmet in Chennai and decided to send
as an emssary one Copal, he having served as an em ssary
when, on 12th July, 1997, Veerappan had ki dnapped nine
Forest Oficers of the State of Karnataka and he had
obtained their release thereafter. On 1st August, 2000
CGopal left on his first mssion to neet Veerappan in the
f orest along with two nenbers of his staff and a
vi deogr apher. On 5th August, 2000 Gopal sent an audio
cassettee to Chennai which, in the voices of Veerappan and
an associate, set out ten denmands for the release of
Raj kumar . On the next day, that is, 6th August, 2000, the
Chief Mnisters of the States of Karnataka and Tami| Nadu
nmet in Chennai to discuss the denands and their responses
were nmade public at a press conference held on that very
day.

The  ten demands and the responses thereto, as released
to the Press, are as foll ows : @
JJJJJ3J3I3

DEMAND :
1. Permanent solution-for the Cauvery water issue and
i mpl enentation of the interimorders of the Cauvery
Tri bunal

RESPONSE :
For inplenmentation of the interimorders, the Cauvery
Ri ver Water Authority has been set up under the
chai rmanship of the Prinme M nister.

DEMAND :
2. Adequate conpensation for Tam | victims of 1991
riots.

RESPONSE :
Kar nat aka has constituted Cauvery Riots Relief
Authority as directed by the Suprene Court. About
10, 000 cl ai ms have been received. " The tine limt for
conpl etion of the work has been extended up to
31.5.2001

DEMAND :
3. Karnataka Government should accept Tami | as
addi ti onal |anguage of adm nistration

RESPONSE :
As per the G O. instructions, Karnataka has issued
orders on 20.5.99 that where linguistic mnorities
constitute nore than 15 percent of the popul ation,
CGovernment notices, orders and rules shall be issued in
the | anguage of the minorities as well.

DEMAND :
4. Unveiling of Tiruvalluvar statue at Bangal ore.

RESPONSE :
Status of Tiruvalluvar and Sarvajna will be installed and
unvei |l ed at Bangal ore and Chennai respectively with the
participation of both the Chief Mnisters.

DEMAND :
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5. Vacation of stay issued by H gh Court against Justice
Sat hasi vam Conmi ssion to enquire into the atrocities

by the Task Forces of the Two States. Conpensation

for victinms and punishment for those held guilty by the
Comi ssi on.

RESPONSE :
Kar nat aka Government will take steps to have the stay
vacat ed

DEMAND :

6. Innocent persons |anguishing in Karnataka Jails
shoul d be rel eased.

RESPONSE :
TADA charges will be dropped inmediately facilitating
rel ease of the prisoners.

DEMAND :
7. Compensation for the famlies of nine Dalits killed in
Kar nat aka

RESPONSE
W1l be considered favourably after collecting particulars.

DEMAND :

8. M ninmum procurenent price of Rs.15/- per kg. for tea
| eaves grown in the Nilgiris.

RESPONSE :
A series of steps taken by the Central and the State
Covernments has al ready brought about substantia

increase in the price of tea | eaves fromRs.4.50 to Rs.9.50.

DEMAND :

9. Five persons now in Tanil Nadu prisons should be
rel eased.

RESPONSE :
W1l be considered favourably.

DEMAND :

10. M nimum daily wage of Rs.150/- for Coffee and Tea
Estate Workers in Tam| Nadu and Kar nat aka.

RESPONSE :
Estate workers in Tami| Nadu get a mini num wage of
Rs. 74.62 inclusive of various all owances the wages add
upto Rs.139/- per day. Further increase through
negoti ati ons woul d al so be consi der ed.
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On 11th August, 2000 Gopal returned to Chennai with a
witten message and a video cassette that contained an
el aboration of two earlier demands and two new denmands. The
el aboration related to the rel ease of prisoners in the State
of Karnataka, which was reiterated, and the paynent of
conpensati on based on the Sat hasi vam Comm ssion Report. The
new demands and the responses thereto were as foll ows:

DEMAND :

1. Tam| should bethe conmpul sory nedi um of
instruction till-Standard 10 in Tam | Nadu. Tamil
shoul d be declared official |anguage.

RESPONSE :
The CGovernnent nove to make Tami| the nedi um of
instruction till Standard 5 has been stayed by the High

Court and an appeal ‘has been preferred in the Suprene
Court.

DEMAND :
2. Conpensation of Rs. 10 | akhs each for innocent rape
victins of Vachathi ‘and Chi nnanmpat hi in Tam | Nadu.

RESPONSE :
Conpensati on has al ready been paid on rates deternined
by Court/ Conmmi ssi on.

On 10th August, 2000 an application was filed by the
Special Public Prosecutor under 'the provisions of / Section
321 of the Crimnal Procedure Code in fourteen /5 cases
(Speci al Case Nos. 44/94, 63/94, 66/94, 67/94, 119/95, '11/97,
12/97, 13/97, 14/97, 3/98, 19/98, 20/98, 21/98 and 79/99)
being heard by the Designated Court at Mysore. ~The cases
were filed under the provisions of the Terrorist and
Di sruptive Activities Act and ot her penal enactnents agai nst
Veer appan and a | arge nunber of his alleged associates. The
application needs to be reproduced in extenso: "It is
submitted by the Special Public Prosecutor as follows :

A charge sheet has been fil ed against the acused for the
of fences punishable U sec.143, 147, 148, 341, 342,  120B,
326, 307, 302, 396 R'w 149 IPC. And Usec. 3, 4 and'5 of
the Indian explosives Act, and U sec.3 and 25 of ‘the Arns
Act, and also for the of fences pun. U sec. 3, 4 and 5 of the
TADA Act, alleging that on the afternoon of 14-8-92
Veerappan along with his associ ates attacked the then Supt.
of Police, Mysore District, Sri. Harikrishna, and the then
S. 1. of Police of MM Hills, Sri. Shakeel Ahamed and
ot her police personnel who had been to nab Veerappan on the
information furnished by the informant Kanala Naika, who
also died in the incident, and also had resulted killing of
six police personnel and injuring others and damaging the
vehicles and al so renoving of the weapons and wire-|ess set
bel ongi ng to police Departnent.

There are in all 166 accused persons and out of which 30
accused are in custody and 48 accused are on bail
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It is submitted by the Prosecutor that the accused who
are on bail have not repeated the offences and they have
also not involved thenselves in any simlar offences and
terrorist activity have not been noticed recently in the
ar ea.

It is subnitted by the Prosecutor that in order to
restore the peace and nornalcy in the border area and anong
the people living in the border area and to naintain peace
among the public at general and inhabitants of t he
particular village, the Prosecutor has decided to w thdraw
from the prosecution the charged under the offences of the
provi si on puni shabl e under Sec.3,4 and 5 of the TADA

It is submitted further by the Prosecutor that the tria
regardi ng ot her offences are being continued and the charges
under the Arnms Act and Expl osive Substances Act, to certain
extent | cover ~the “provisions of Sec.3 and 4 of the TADA
Therefore, ~no injustice would be caused if the prosecutor
wi t hdraws  t he charges for the offences puni shable U sec. 3,4
and 5 of the TADA Act.

It is further submitted by the Prosecutor that as a
matter of policy, since the Central Government has already
withdrawmn Central enactnent, no purpose would be served
i Mmediately the prosecution for the -offences punishable
U sec.3,4 and 5 of ‘the TADA Act.

It is submtted by the Prosecutor thatin the |arger
interest of the State and in-order to avoid any un-pl easant
situation in the border area, it is necessary to  wthdraw
from prosecution of the charges under Section 3,4 and 5 of
the TADA Act.

It is subnmtted by the Prosecutor that no in-justice
would be caused to the State by wthdrawing from the
prosecution, the offences punishable under Sections 3, 4 and
5 of the TADA Act.

Therefore, it is subnmtted by the Prosecutor that the
Hon’ bl e Court be pleased to accord consent to the prosecutor
to withdraw the charges for the offences punishable Us 3,4,
and 5 of the TADA Act, against the accused and the case may
be withdrawn fromthe Designated Court and be transferred to
the regular Sessions Court for the continuance of the tria
for the other offences in interest of justice."

The appellant in Crininal Appeal Nos.741-743/2000 before
us opposed the Special Public Prosecutor’s application. He
is the father of Shakeel Ahmed who, as the application
recites, had, allegedly, been killed by Veerappan and his
associ at es. The appellant’s statenent of opposi tion
referred to the abduction of Rajkumar and alleged that,
consequent thereupon, the Governnent of the State of
Karnataka had yielded to the demands of Veerappan and had
issued notifications that it would wthdraw all cases
agai nst Veerappan and his associates, and this had been
wi dely publicised by the nedia. The statenent of opposition
submitted that no cogent reasons had been given for the
decision to drop the TADA cases. It subnitted that it was
the duty of the Special Public Prosecutor to inform the
court of the reasons pronpting him to wthdraw the
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prosecution and of the court to apprise itself of these
reasons. The Special Public Prosecutor rejoined to the
statenment of opposition by contending that all cases agai nst
Veerappan and his associates were not being w thdrawn, and
they would be prosecuted. He, therefore, denied the
submi ssi on in the statement of opposition t hat the
Government of the State of Karnataka had yielded to
bl ackmai | by Veerappan

The Special Public Prosecutor’s application was made
when the trial of the cases to which it related was in
progress and the evidence of 51 witnesses had been recorded.
The trial had been going on until 30th July, 2000, on the
ni ght of whi ch Raj kumar was abduct ed.

The Principal District and Sessions Judge, M/sore, was
the Special Judge designated for the trial of TADA of f ences.
( He s nowreferred to as "the |earned Judge.") On 19th
August, 2000 the |learned Judge passed on the Special Public
Prosecutor’s application the order that is inpugned in these
appeal s. ~He set out in paragraphs 2°to 6 the details of the
cases before him thus:

"2, The Special Cases in nos.44/1994, 11/1997 and
3/1998 arise out of a charge sheet in Crine No.70/1992 of
Ramapura Police Station against Veerappan and others for
of fences under Sections 143, 147, 148, 341, 342, 120-B, 326,
307, 302, 396 r/w.149 of |I.P.C., Sections 3, 4 and 5 of
I ndi an Expl osi ves Act, Sections 3 and 25 of the Arns Act and
al so under Sections. 3, 4 and 5 of the Terrorist and
Di sruptive Activities Act, alleging that on the after-noon
of 14-8-1992, Veerappan and Associ ates had attached the then
Superintendent of Police, Mysore, Sri Harikrishna and the
then Sub-Inspector of Police Sri Shakeel Ahamed and ' ot her
Police Personnel, who had been to nab Veerappan and in the
encounter, six Police Personnel were killed and many of them
were injured and vehicles were damaged and the weapons and
wirel ess set belonging to the Police Departrment were /taken
away. The charge sheet had been laid against 168 persons,
of them 30 accused are in custody and 45 are on bail and
rest of them are shown as abscondi ng.

3. The Special Case Nos.63/1994, 13/1997 and 20/1998
arise out of a charge sheet filed in Crinme No.41/1992  of
Ramapura Police Station against Veerappan and 162 others
alleging that on the night of 19/20-5-1992, the accused had
attacked Ramapura Police Station and caused death of five
Police Personnel and caused injuries to other Police staff,
thereby the accused are said to have commtted offences
puni shabl e u/ss. 302, 307, 324, 326, 396 r/w 149 | ./P.C.
Sections 3 and 25 of Indian Arns Act, Sections 3, 4-and 5 of
the Terrorist and Disruptive Activities Act. O the said
accused, 46 accused are on bail and 30 accused are in
custody and rest of them have been shown to be absconding.

4, The Special Case Nos.66/1994, 14/1997 and 21/1998
arise out of a charge sheet submitted by MM Hills Police
in Cr.No.12/1993 alleging that the accused had attacked
Police Personnel on 24-5-1993 near Rangaswany Voddu on M M
Hlls - Talabetta Road, near 18/28 S : Curve and in the
attack the Superintendent of Police Sri Gopal Hosur and his
driver Ravi were injured and six Police Personnel were
killed and four Police Personnel were injured and thereby
the accused are said to have comm tted of fences punishable
under Sections 143, 148, 120B, 341, 353, 395, 302, 109, 114
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rfw 149 IPC, Sections 3, 4 and 5 of Indian Expl osives Act,
Sections 3 and 25 of Indian Arms Act and also US 3, 4 and 5

of the Terrorist and Di sruptive Activities Act. The
chargesheet has been subnitted agai nst 98 accused persons.
O them 7 accused are on bail, 26 accused are in custody

and others are shown to be abscondi ng.

5. The Special Cases Nos.67/1994, 12/1997 and 19/1998
arise out of a chargesheet subnmitted by MM Hills Police
agai nst 143 accused persons alleging that on 9-4-1993 at
Sorekayee Madu the accused had attacked and killed 22
persons belonging to both Police and Forest Departnment and
their informants by planting bonbs in the forest area of
Pal ar and thereby the accused are said to have committed
of fences punishable u/ S 143, 147, 148, 341, 342, 120B, 324,
326, 307, 302 and 396 r/w 149 of IPC, Sections 3 and 25 of
the Arms Act, 3, 4-and 5 of Indian Expl osives Substances Act
and also 3, 4 and 5 of Terrorist and Disruptive Activities
Act. O the 143 accused persons, 17 accused are on bail, 33
accused ‘are in - custody and rest of themare showmn to be
abscondi ng.

6. The Special Cases in Nos.119/1995 and 79/ 1999 ari se
out of a charge sheet submitted by Ramapura Police in Cr
No. 5/ 1994 agai nst /17 accused persons alleging that on 17-1-
1994 at Changadi Forest, the accused had attacked staff of
Special Task Force and informants of ‘the Police and Forest
Department and kil liing one police personnel and one Gun- nan
and thereby the accused are said to have comm tted of fences
under Sections 143, 147, 148, 326, 307, 302 r/w. 149 |PC,
sections 3 and 25 of the Indian Arms Act and al'so  Sections
3,4 and 5 of Terrorist and Disruptive Activities Act.".

The learned Judge then noted that the trial had ' begun
and many material w tnesses had been exani ned. He referred
to the pleadings in the application before him and the
argunents of the Special Public Prosecutor; anmong 't hem
"There is no terrorist activity in the area. The instant
application has been filed with an.intention to nmmintain
peace and tranquility. He has not been directed by the
St ate. It is the act of the Public Prosecutor only." The
| ear ned Judge opined that the present appellant could not be
said to be an aggrieved party who could be permtted to
raise objections to the application. He then dealt wth
precedents relevant to the application and concl uded that
his power was limted. It was only a supervisory power over
the action of the Special Public Prosecutor.  The function
of the court was to prevent abuse. Its duty was to see, in
furtherance of justice, that the perm ssion was not ~sought
on grounds extraneous to the interest of justice.
Permi ssion to wthdraw could only be granted if the court
was satisfied on the materials placed before it that its
grant subserved the adm nistration of justice and it was not
bei ng sought covertly, with an ulterior purpose unconnected
with the vindication of the |aw, which the executive organs
were duty-bound to further and naintain. The |earned Judge
stated that it was seen fromthe material on record that
terrorist activity had not been noticed recently in the

area. The |earned Judge did not accept the contention of
the Special Public Prosecutor that, since the TADA Act had
been w thdrawn, the pernission should be granted. The

| earned Judge noted that it had been nentioned in the
statenment of objections that Raj kumar had been abducted by
the prime accused before him as such, he said that he
woul d have to take notice of this aspect. He mentioned that
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the trial of one of the special cases involved in the
application had been posted for hearing on 30th July, 2000
but, on account of the changed situation, he had felt "that
there was a likelihood of danger to the person of accused,

who are in custody, if they are insisted to be produced
before the court on the said hearing dates.” The |earned
Judge stated that he was satisfied that the Special Public
Prosecutor had applied his mind in filing the application.

In view of the grounds and circunmstances nmentioned by the
Speci al Public Prosecutor, he was satisfied, on the
materials placed before him "that the grant of perm ssion
to wthdraw subserves the adm nistration of justice and the
perm ssion had not been sought covertly with a wulterior
purpose unconnected with the vindication of law, which the
executive organs are in-duty-bound to further and maintain".

The |learned Judge observed that things could have been
viewed from a different angle altogether if the Specia

Public ~Prosecutor had sought for blanket w thdrawal of the
cases 'against the accused; but this was not the situation
in the 'case on hand for the case against the accused for
ot her offences would be proceeded with. Accordingly, the
| earned Judge allowed the application, according consent to
withdrawal of the charges relating to offences punishable
under the TADA Act against the accused. He ordered, "The
accused in custody and on bail, facing trial for offences
under TADA Act stand acquitted/discharged as the case nay
be." He transferred the cases to the court of the Principa

District and Sessions Judge, Mysore for . disposal in
accordance with |aw of all charges other than under the TADA
Act .

The accused who were in custody and were discharged by
the Special Court in respect of the TADA  charges against
them imediately filed an application for bail before the
Court of District and Sessions Judge, Msore. On 28th
August, 2000, the |earned Judge, now as Principal District
and Sessions Judge, noted in his order that |earned counse
for the present appellant had informed him ‘that the
appellant had filed a petition for special |eave to ‘appea
against the order on the Special Public™ Prosecutor’s
application which was to be taken up for hearing on the next
day and that |earned counsel had prayed that orders on - the
bail petition should not be pronounced wuntil thereafter.
The Special Public Prosecutor had submitted in reply that
the special |leave petition related only to the withdrawal of
charges under the TADA Act and the passing of orders on the
bail petitions would not be affected thereby. The |earned
Judge found that no order of stay had been passed by this
Court, and, therefore, he overruled the prayer and passed
orders on the bail petitions. In the course thereof, the
| earned Judge referred to "the urgency of the matter". The
| earned Judge found force in the contention on behal f of the
accused that there had been a change in the circunstances in
view of the fact that the Designated Court had permtted the
State to wthdraw the TADA charges against them Havi ng
careful ly gone through the material on record and the nature
of the accusations nmade agai nst the accused and the evidence
projected, it was the |l earned Judge's opinion that "there is
no prim facie case made out against the accused for the
said offence. Having regard to the facts and circunstances,
the social status of the accused and other relevant factors,
the Court is of the opinion that the bail petition will have
to be allowed on the following terms in the ends of
justice. The accused were directed to be rel eased on bai
on each of themexecuting a bond for Rs.10,000 with one
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surety for the like sumor, in the alternative, on each
furnishing cash security of Rs.20,000, on the conditions
that they would appear before the court regularly, as and
when required, they would not tanper with the prosecution
wi t nesses and they woul d not commit any other offence.

The order dated 19th August, 2000 on the Special Public
Prosecutors application is inpugned in the appeals before
us.

On 14th August, 2000 the Government of the State of
Tam | Nadu issued a Governnent Order directing that charges
against one Radio Venkatesan in respect of tw cases
regi stered against him under the provisions of the TADA
(Prevention) Act be withdrawn in the public interest. The
I nspector Ceneral of Police Intelligence, Chennai was
directed to take  necessary action accordingly. On 16th
August,” 2000 the Special Public Prosecutor before the
Desi gnated Court (TADA Act) at Chennai nade two applications
to that ' court under the provisions of Section 321 of the
Crimnal Procedure Code. ~They stated that Radi o Venkat esan
was charged before the Designated Court in cases arising
under the TADA Act, the Explosive Substances Act, the Indian
Penal Code and the Arnms Act and the cases were pending for
fram ng charges. The applications added, It is further
submitted that after perusal of records | amsatisfied that
under the new change of circunstances and also in the Public
Interest | hereby request this Honble Court to pernit me to
wi thdraw the charges under Section 3(1), 3(3), 4(1) &5 of
Tam I nadu Terrorist & Disruptive Activities Preventive Act
1987 against the accused Venkatesan @ Radi o Venkatesan and
thus render justice. A copy of the Governnent Oder of
14th August, 2000 was subnitted with the applications. On
16th August, 2000, the Designated Court, Chennai passed an
order on the applications. It noted, The Governnent have
passed an order stating that TADA offences against the
accused Venkatesan @Radio Venkatesan is withdrawn in the
public interest. There is no mention in the Governnent
Order for withdrawal of cases against the said accused under
IPC Ofences and other laws. The court referred to the
applications before it and the provisions of Section 321
which permtted withdrawal from prosecution of one or nore
of fences when the accused was charged with nore than one
of f ence. It then stated, So far as this case is concerned
the Governnent have passed order to wi thdraw the TADA case
al one as agai nst the accused Venkatesan @ Radi o Venkat esan,
who is involved in C. No.50/93 and Cr. No. 346/ 93. As
this application has been filed by the |earned Special
Public Prosecutor on the basis of the Government ~ Order
referred above. Pernission is granted to w thdraw the TADA
case against the accused Venkatesan @ Radi o Venkatesan and
he has been discharged fromthe vari ous of fences of the TADA
Act. The applications were all owed accordingly.

I nsof ar as four detenues under the National Security Act
were concerned, the Government of the State of Tanmi| Nadu
passed orders on 14th August, 2000. As an exanple, that
relating to Sathyanoorthy is reproduced bel ow :

Kannada film actor Dr. Rajkumar and few others were
ki dnapped by sandal wood bri gand Veerappan and his nmen in the
ni ght of 30.7.2000. He has nade 10 denands to rel ease them
from hostage. One of the demands is to release 5 prisoners
fromthe various prisons in Tam | Nadu. Thiru Sathyanoort hy
@ Sathya @ Kandasamy @ Neel an, is one anmpng the NSA det enus
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nmentioned above. A tense situation is prevailing due to the
ki dnappi ng of Kannada filmactor Dr. Rajkumar. There is an
apprehension that in case any harmis caused to him there
may be a backlash on Tamls in Karnataka. |In order to avoid
such a situation and in the public interest, the Governnent
have decided to revoke the order of detention passed by the
Collector and District Magistrate, Erode District, in his
proceedings first read above, under N.S.A against Thiru
Sat hyamoorthy @ Sat hya @ Kandasany @ Neel an and to rel ease
himfrom detenti on under N. S. A

2. NOW THEREFORE i n exerci se of the powers conferred by@@
JJJJIJIIIIIIIIIIIIII

clause (a) of sub section (1) of Section 14 of the National @@
JJJJIJIIIIIIIIIIIIIIIIIIIIIIIIIIII
Security Act, 1980, the Governor of Tam | Nadu hereby
revokes” the order of detention made by the District
Col l ector / and District Magistrate, Erode District, against
Thi ru Sat'hyanoorthy @ Sat hya @ Kandasany @ Neelan, s/o Thiru
Nataraja Mithiraiyar, inthe proceedings first read above
and direct that the said Thiru Sathyamborthy @ Sathya @
Kandasany @ Neel an, be released fromdetention under the
said Act forthwith.,” This order applies only in respect of
detention under National Security Act.

The aforesaid orders of the Government of the State of
Tami| Nadu and the order of the Designated Court, Chenna
are challenged in the two public interest petitions before
us.

In the appeals aforenentioned, this Court passed an order on 29th August,
2000 directing that none of the accused respondents therein should be rel eased,
on bail or otherw se, pending further orders. Observing the spirit of
this order, those who are the beneficiaries of the aforesaid orders of the
CGovernment and the Designated Court of the State of Tam| Nadu have al so not
been rel eased.

Section 321 of the Crimnal Procedure Code reads thus :

321. Wthdrawal from prosecution The Publ i c
Prosecutor or Assistant Public Prosecutor in charge of a
case mmy, with the consent of the Court, at any tinme before
the judgnent is pronounced, withdraw fromthe prosecution of
any person either generally or in respect of any one or nore
of the offences for which he is tried; and, upon such
wi t hdrawal , -

(a) if it is made before a charge has been franed, the
accused shall be discharged in respect of such offence or
of f ences;

(b) if it is nmade after a charge has been franed, or
when wunder this Code no charge is required, he shall  be
acquitted in respect of such offence or offences;

Provi ded that where such of fence

(i) was against any lawrelating to a matter to which
the executive power of the Union extends, or

(ii) was investigated by the Delhi special Police
Establ i shment Act, 1946 (25 of 1946), or

(iii) involved the m sappropriation or destruction of,
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or damage to, any property belonging to the Centra
Gover nnment, or

(iv) was committed by a person in the service of the
Central Governnent while acting or purporting to act in the
di scharge of his official duty,

and the Prosecutor in charge of the case has not been
appoi nted by the Central Governnent, he shall not, unless he
has been pernitted by the Central CGovernnent to do so, nove
the Court for its consent to withdraw fromthe prosecution
and the Court shall, before according consent, direct the
Prosecutor to produce before it the perm ssion granted by
the Central CGovernnment to withdraw fromthe prosecution

The law as it stands today in relation to applications
under Section 321 is laid down by the mgjority judgnent
delivered by Khalid, J. in the Constitution Bench decision
of this /Court in- Sheonandan Paswan v. State of Bihar &
Os., [1987 (1) SCC 288]. It is held therein that when an
application under Section 321 is nmade, it is not necessary
for the court to assess the evidence to discover whether the
case would end in conviction or acquittal. What the court
has to see is whether the application is nmade in good faith,
in the interest /of public policy and justice and not to
thwart or stifle the process of |aw The court, after
considering the facts of the case, has to see whether the
application suffers fromsuch inmproprieties or illegalities
as would cause manifest injustice if consent  was given.
VWhen the Public Prosecutor makes an _application for
wi thdrawal after taking into consideration all the materia
before him the court nust exercise its judicial discretion
by considering such material and, on such consideration
must either give consent or decline consent. The | section
shoul d not be construed to nean that the court has to give a
detailed reasoned order when it gives consent. If, on a
reading of the order giving consent, a higher court is
satisfied that such consent was given on an ‘over al
consideration of the material available, the order /giving
consent has necessarily to be “upheld. Section 321
contenpl ates consent by the court in a supervisory and not
an adjudi catory manner. Wat the court nust ensure is that
the application for withdrawal has been properly made, after
i ndependent consideration by the Public Prosecutor and  in
furtherance of public interest. Section 321 enables the
Public Prosecutor to withdraw fromthe prosecution of any
accused. The discretion exercisable under Section 321 is
fettered only by a consent fromthe court on a consideration
of the nmaterial before it. What is necessary to satisfy the
section is to see that the Public Prosecutor has acted in
good faith and the exercise of discretion by himis proper

The law, therefore, is that though the Government nay
have ordered, directed or asked a Public Prosecutor to
wi thdraw froma prosecution, it is for the Public Prosecutor
to apply his mind to all the relevant material and, in good
faith, to be satisfied thereon that the public interest wll

be served by his withdrawal fromthe prosecution. In turn
the court has to be satisfied, after considering all that
material, that the Public Prosecutor has applied his mnd

i ndependently thereto, that the Public Prosecutor, acting in
good faith, is of the opinion that his withdrawal from the
prosecution is in the public interest, and that such
withdrawal wll not stifle or thwart the process of law or
cause mani fest injustice.
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It nust followthat the application under Section 321
must aver that the Public Prosecutor is, in good faith,

satisfied, on consideration of all relevant naterial, that
his wthdrawal from the prosecution is in the public
interest and it will not stifle or thwart the process of |aw
or cause injustice. The material that the Public Prosecutor
has considered nmust be set out, briefly but concisely, in
t he application or in an affidavit annexed to the
application or, in a given case, placed before the court,
with its perm ssion, in a seal ed envel ope. The court has to
give an infornmed consent. It nust be satisfied that this

material can reasonably lead to the conclusion that the
wi thdrawal of the Public Prosecutor from the prosecution
will serve the public interest; but it is not for the court
to weigh the material. The court nust be satisfied that the
Public Prosecutor has considered the material and, in good
faith, ~reached the conclusion that his withdrawal from the
prosecution wll serve the public interest. The court nust
al so consider whether the grant of consent may thwart or
stifle the —course of lawor result in manifest injustice.
If, upon such consideration, the court accords consent, it
must make such order on the application as will indicate to
a higher court that it has done all that the lawrequires it
to do before granting consent.

The applications under Section 321 nade by the Specia
Public Prosecutor  before the Designated Court at Msore
submitted that the Special Public Prosecutor had decided to
withdraw from prosecution the charges under the T.A D A
Act in order to restore the peace and normalcy in the
border area and anong the people living in the border area
and to nmaintain peace anong the public at general and
i nhabitants of the particular village and that ' such
wi thdrawal from prosecution was necessary in the |arger
interest of the State and in order to avoid any unpl easant
situation in the border area. The applications did not
state why the Special Public Prosecutor apprehended a
di sturbance of the peace and nornalcy of the border ~‘area
or the particular village, nor was any material in this
behal f, or a sunmary thereof, set. out. There was,
therefore, no basis laid in the applications upon which the
| earned Judge presiding over the Designated Court - could
conclude that the Special Public Prosecutor had applied his
mnd to the relevant material and exercised discretion in
good faith and that the withdrawal would not stifle or
thwart the course of the | aw and cause mani fest ~injustice.
The order of the | earned Judge noted that the statement of
opposition filed by the present appellant averred  that
Raj kumar had been abducted by Veerappan and it said that he
woul d have to take notice of this aspect. The order did not
note that the statement of opposition also said  that,
consequent upon such abduction, the State of Karnataka had
yielded to the demands made by Veerappan and had issued
notifications that it would withdraw all cases against
Veerappan and his associates. No query in this regard was
nade by the Ilearned Judge with the Special Public
Prosecutor. The |earned Judge said that he was satisfied on
the material placed before himthat the grant of pernission
to wthdraw subserved the adm nistration of justice and it
had not been sought covertly, but he did not state what
those materials were. It is not the case of anybody that
any materials were placed before the | earned Judge upon the
basi s of which he could have been satisfied that the Specia
Public Prosecutor had applied his mnd thereto and had
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reached, in good faith, the conclusion that the wthdrawa
he sought was necessary for the reasons he pl eaded. The
| earned Judge placed on record, as he <called it, the
decision of this Court in the case of Sheonandan Paswan,
referred to above, but he did not appreciate what it
required of a Public Prosecutor and of a court in regard of
Section 321, and he did not followit. The order granting
consent on the Special Public Prosecutors application
therefore, does not neet the requirenments of Section 321 and
is bad in | aw

The applications under Section 321 filed before the
Desi gnated Court at Chennai sought consent to the withdrawa
from the T.A D. A prosecution against Venkatesan @ Radio
Venkat esan after perusal of records by the Special Public
Prosecutor, and they subm tted that under the new change of
ci rcunstances and also in the public interest the perm ssion
was sought. What the record was that the Special Public
Prosecutor had perused was not set out nor was it annexed
nor a. ' sumary thereof recited. What t he changed
circunstances ~were was not set out. The order on the
applications was founded only upon the rel evant CGovernnent
Order, thus: So far as this case is concerned the
CGovernment have passed order to withdraw the TADA case al one
as agai nst the accused Venkat esan @ Radi o Venkatesan, who is
involved in Cr.No. /50/93 and Cr. No.” 346/93. As this
application has been filed by the | earned Special Public
Prosecutor on the basis of the Government Order referred

above. Perm ssion  is grantedto wthdraw the TADA case
against the accused Venkatesan @ Radi o Venkat esan The
order, therefore, was  not passed after neeting the

requi renents of Section 321, and it is bad in|aw.

It was submitted by the Ilearned ~Solicitor General,
appearing for the State of Karnataka, that we, sitting in
appeal, should consider the grant of consent under | Section
321 based upon the state of know edge of the Special Public
Prosecutor on the date on which he made the application
before the Designated Court at Mysore. In this behalf, two
affidavits, both dated 19th Cctober, 2000, were filed. One
affidavit is made by the Mnister of Law and Parlianentary
Affairs of the State of Karnataka and the —other by the
Speci al Public Prosecutor.

The affidavit of the Mnister for Law states:

2. That | have been party to nost of the decisions
whi ch have been taken in this matter, which has cul m nated
in the issuance of the Governnent order dated 8th August,
2000 requesting the Special Public Prosecutor, in charge of
the TADA cases pending before the Designated Court at Mysore
agai nst Veerappan and his associates, to wthdraw the
charges under TADA.

3. | also held a nmeeting with the Special Public
Prosecutor in charge of the cases, on the 5th August, 2000
in nmy office in Vidhan Soudha, Bangal ore. The discussions
hel d during the nmeeting and the persons present have already
been stated in the affidavit of Shri Ashwini Kumar Joshi
which I confirm

4. Prior to this meeting, the problens arising out of
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the abduction of Dr. Rajkumar, the options available to the
State Governnment to deal with this crisis and the responses
of the Government publicly announced to Veerappans demands,
have all been discussed at various levels including in
i nformal mneetings held between ne, the Hone M nister and the
Chief Mnister as well as the Cabinet neetings which have
been held frequently during the period 1st August to 8th
August, 2000.

5. | submit that one option, which the Governnent had
al ways considered relates to the use of force for the
rel ease of Dr. Rajkumar. Wile considering this option and
evaluation of the risk factors, as advised by the senior
officials at the |I|evel of Home Secretary, and the Chief
Secretary as well as our own experience in the past were
al so consi dered. After detailed discussions on nore that
one occasion, the option of use of force in the present
circunmstances and as at present advised was ruled out in
favour of ‘acceding to sone of his demands.

6. The demands nade by Veerappan were di scussed
informally at various |evel's of the Secretaries, at the
| evel of the Mnisters and also informally in the Cabinet.

7. | submit/ that the Governnment nmade public its
response to Veerappans demands in which- it indicated, inter
alia, that only TADA charges (and not all cases) against the
51 accused woul d be wi t hdrawn.

8. | submit that the matter of withdrawal of TADA
charges had been informally discussed in the Cabinet on 3rd
August and the final decision taken between 4-5th  August,
2000 between nyself, the Home Mnister and the Chief
M ni ster of Karnat aka.

9. | respectfully state that it was after considering
the options and the Ilikely repercussions in future of
succunbing to his demands (i.e. the signals  sent by

agreeing to such demands, and the fact that it nmay encourage
further such acts) and after weighing it against the
probl ems apprehended if any harmwere to be caused to Dr.
Raj kumar, that this decision to wthdraw TADA charges were
t aken.

10. XXXXXXX
11. XXXXXXX.

12.1n the informal Cabinet neeting held on 3rd August,
2000, the Cabinet had authorized the Chief Mnister, the
Hone Mnister and nyself as well as the Chief Secretary to
take a final decision in this matter and pursuant to this,
we took a final decision between 4-5th August, 2000.

The decision of the Covernnent of the State of
Kar nat aka, therefore, was that, in view of its apprehension
of the unrest that would followif any harmwere to conme to

Raj kumar, it was better to yield to Veerappans demand and

to withdraw the TADA charges against Veerappan and his
associates, including the accused respondents. In this
cont ext, the Special Public Pr osecut or shoul d have

considered and answered the follow ng questions for hinself
before he decided to exercise his discretion in favour of
such withdrawal from prosecution of the TADA charges.
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1. Was there nmaterial to showthat the police and
intelligence authorities and the State Governnent had a
reasonabl e apprehension of such civil disturbances as woul d
justify the dropping of charges agai nst Veerappan and ot hers
accused of TADA offences and the rel ease on bail of those in
custody in respect of the other offences they were charged
with?

2. VWhat was the assessnent of the police and
intelligence authorities and of the State CGovernment of the
risk of |eaving Veerappan free to commit crimes in future,
and how did it weigh against the risk to Rajkumars life and
the likely consequent civil disturbances?

3. VWhat was the likely effect on the norale of the | aw
enf orcenent agenci es?

4. VWat was the |likelihood of reprisals against the
many W t nesses who had al ready deposed agai nst the accused
respondent s?

5. Was there any material to suggest that Veerappan
woul d rel ease Raj kumar when some of Veerappans demands were
not to be net at all?

6. Wien the denmand was to rel ease innocent persons
 angui shing in Karnataka jails, was there any material to
suggest that Veerappan would be satisfied with the release
of only the accused respondents?

7. In any event, was there any material to suggest that
after the accused respondents had secured their discharge
from the TADA charges and bail ~on the other  charges

Veer appan woul d rel ease Raj kunar ?

8. Gven that the Governments of the States of Karnataka
and Tami | Nadu had not for 10 years apprehended
Veer appan and brought himto justice, was this a ploy
adopted by themto keep Veerappan out of the clutches of
the | aw?

The affidavit of the Special Public Prosecutor states:

6. On 5th August, 2000, | was called by the Ofice of the
Honble Law Mnister for a meeting in his chanber in Vidhan
Soudha, Bangal ore.

7. Wien | went to the neeting, the Special Secretary
(Law) and the Director of Prosecutions as well as’' the
Additional Director General of Police (Intelligence) were
present. We di scussed the matter relating to wthdrawal of
TADA charges agai nst these 51 accused at considerable | ength
for over 2 hours. 1In the course of the discussion, | recal
that 1 was informed, inter alia, that the negotiations had
reached a point where it was felt that withdrawal of TADA
charges agai nst these 51 accused woul d secure the rel ease of
Dr. Raj kumar . I was informed that the Governnent had
intelligence reports and that if any harmwere to be caused
to Dr. Rajkumar, it would |lead to problens between the two
linguistic comunities in the State. | was informed that
appr ehendi ng troubl e, schools and col | eges had been decl ared
closed immediately in the whole State and they were closed
upto 5th August, 2000. | was infornmed of the incidents,
whi ch had occurred in Bangalore City on 31st July, 2000 as
an aftermath of this incident of kidnapping also showed that
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the abduction was being construed by the people as an issue

between two conmunities. The character of the incident
showed that these people were ready to indulge in acts of
vi ol ence. I was also inforned that acting on intelligence

reports, the Governnment had taken steps to arrange for
depl oyment of Central Forces, such as the Rapid Action
Force, Arned Reserve Police, and Para Mlitary Force from
the neighbouring States and sone steps had already been
taken and others were likely to be taken

8. I was inforned by the Honble Law M nister that the
Cabinet had also informally discussed this matter in its
urgent neeting held on 3.8.2000 and that a decision had been
taken to take appropriate steps and on that basis the
CGovernment would formally request ne to take appropriate
steps to withdraw t he TADA char ges.

9. On 8th August, 2000, the GO issued by the
CGovernment along with its covering letter was duly forwarded
to nme through the Law Departnent. A copy of the said G O
and the connected docunents are collectively annexed hereto
and marked as Annexure A

10. Based on my understandi ng of the situation, which

in turn, was based on the aforesaid material, and the
i nformati on which had been given to me which' | believed to
be true, | decided that it would be in the ‘interest of

public peace and naintenance of 1aw and order in.the State
to withdraw the charges agai nst the 51 TADA det enus.

11. | respectfully subnit that the information which
had been provided to nme by the Additional Director | Genera
of Police (Intelligence), ‘the Honble Law Mnister and
others present in the neeting as well as nmy own know edge of
| ocal events (being a resident of Mysore for 27 years and
having w tnessed the problens which had resulted after the
Cauvery riots), | felt there was substance in t he
CGovernments request that any such step which could secure
the release of Dr. Rajkumar would be a step to protect

public peace. | felt that if w thdrawal of the TADA charges
which would enable the accused to file necessary bai

applications and their consequent release on bail could
preserve amity between the two comunities, it ~would
outweigh the Ilikely problems which would ariseon the
release of these 51. In arriving at this decision that |

was influenced by the fact that the 73 co-accused who. had
already been enlarged on bail (by the Court) had conplied
with the bail conditions which suggested that they had not
gone back to their old ways. There were 12 wonmena, 3 old
persons of 70 years age and 3 persons aged between @ 55-60

amongst the TADA accused. | also considered the fact ' that
they had been in the jail for six to seven years. 12.
XXXXXXXX  13. XXXXXXXX 14. | was also informed in the
course of the aforesaid neetings that in other districts
also sonme incidents have been reported. | believed the
statement as | had no reason to doubt its credibility. I

have subsequently ascertained the particulars of the cases
whi ch are hereto annexed and marked as Annexure C.

The affidavit of the Special Public Prosecutor reveals
that he was informed that the Governnent of the State of
Karnataka had intelligence reports that if any harmwere to
be caused to Rajkumar, it would |l ead to probl ens between two
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linguistic comunities. Clearly, he was not shown the
intelligence reports. Throughout the affidavit the phrase
I was inforned recurs. There is no statenent therein
which shows that the Special Public Prosecutor had the
opportunity of assessing the situation for hinself by
reading primary nmaterial and deciding, upon the basis
t hereof, whether he shoul d exercise his discretion in favour
of the withdrawal of TADA charges. Acting upon information,
which he could not verify, the Special Public Prosecutor
could not be satisfied that such withdrawal was in the
public interest and that it would not thwart or stifle the
process of the |aw or cause manifest injustice. The Specia
Public Prosecutor, in fact, acted only upon the instructions
of the Government of the State of Karnataka. He, therefore,
did not follow the requirenent of the law that he be
sati sfied and the consent he sought under Section 321 cannot
be granted by this Court-

The affidavit of the Special Public Prosecutor speaks of
wi thdrawal ~of the TADA charges which would enable the
accused to file necessary bail applications and their
consequent release on - bail ... It is, thus,
cl ear that what was envisaged by the Government of the State
of Karnataka and the Special Public Prosecutor was a package
which conprised of the wthdrawal of the TADA charges
agai nst the accused respondents and their rel ease on bail on
applications filed by them This indicates conplicity with
the accused respondents. It will have been noticed that
stress was laid by the Special Public Prosecutor in his
application wunder Section 321 on the fact that the
prosecutions against the accused respondents on charges
other than under the TADA Act would continue, and this was
noted in the order of the Designated Court. The Designated
Court was not told either in the application or thereafter
that the Government of the State of Karnataka and the
Special Public Prosecutor had inmnd that the  accused
respondents would file bail applications subsequent to the
order under Section 321 which would not be opposed. Ther e
can, in the circunstances, be little doubt that after their
rel ease on bail the accused respondents were not expected to
attend the court to answer the remaining charges against
them and that the stress laid as aforesaid was intended to
m sl ead the Designated Court. W deprecate the conduct of
the Governnent of the State of Karnataka and the Specia
Public Prosecutor in this behalf. W deemit appropriate,
in the facts and circunstances, to set aside the orders
granting bail to the accused respondents.

Havi ng set aside the order under Section 321 passed by
the Designated Court at Chennai in the matter of /Radio
Venkat esan, the Government of the State of Tanmi| Nadu cannot
conply with Veerappans denand to rel ease the five prisoners
from its jails. It is appropriate in the circunstances to
set aside the orders of the CGovernment of the State of Taml
Nadu wunder the National Security Act releasing the other
four persons fromdetention

The questions that we have posed above were put to
| earned counsel for the State of Karnataka in the context of
the State Governments decision to concede to the demand of
Veerappan that prisoners in Karnataka jails should be
rel eased. The answers do not satisfy us. W do not find on
the record, including that placed before us in sealed
covers, mterial that could give rise to a reasonable
apprehension of such civil disturbances as justifies the
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decision to drop TADA charges agai nst Veerappan and his
associates, including the accused respondents, and to
release the latter on bail. There is nothing on the record
whi ch suggests that the possibility of reprisals against the
wi tnesses who have already deposed against the accused
respondents or the effect on the nmorale of the |aw
enforcenent agencies were considered before it was decided
to release the accused respondents. There is also nothing
to suggest that there was reason to proceed upon the basis
that Veerappan woul d rel ease Raj kumar when his demands were
not being met in full. The Government of the State of
Kar nat aka woul d appear to be unaware that once the accused
respondents were discharged from TADA charges, the deal was
done; and that when they were rel eased on bail they could
not be detained further, whether or not Rajkumar was
rel eased i n exchange.~ While we cannot assert that conceding
to Veerappans demands was a plooy of the Governnent of the

State of Karnataka to keep himout of the clutches of the
law, we do find that it acted in panic and haste and w t hout
thinking " things through in-doing so. That thisis so is
clear fromthe fact that the demands were conceded overni ght
and also fromthe fact that the Governnent of the State of
Karnat aka did not ascertain the legal position that it was
not for it but for the court to decide upon the rel ease of
persons facing crimnal prosecutions.

What causes us the gravest disquiet is that when, not so
very long back, ‘as the record shows, his gang had been
consi der ably reduced, Veerappan was not ' pursued and
apprehended and now, -as the statenments in~ the affidavit
filed on behalf of the State of Tam | Nadu show, Veer appan
is operating in the forest that has been his hideout for 10

years or nore along with secessionist Tam | el enents. It
seenms to us certain that Veerappan will continue with his
life of «crinme and very likely that those crines will  have

anti national objectives.

The CGovernnent of the State of Tami| Nadu ‘had been
apprised that Rajkunmar faced the risk of being kidnapped by

Veerappan when he visited his farnmhouse at ~Gaj anoor. It
knew that Raj kumar was unlikely to give advance -intimation
of hi s visits: he had visited Gajanoor for the

house-warm ng cerenony of his new farnhouse in June, 2000
without prior notice. To put it mldly, It would have been
prudent, in the circunstances, to post round the clock at
Raj kumars farmhouse in Gajanoor one or two policenen who
could informtheir local station house of his arrival there
and thus ensure his safety.

The locus standi of the present appellant has not been

contested before this Court. Had it not been for his
appeal, a mscarriage of justice would have becone a fait
acconpl i .

The accused respondents may have individual grounds for
chall enging the continued prosecution of the TADA charges

against them or for bail. They shall be free to adopt
proceedings in that regard, if so advised. Such proceedi ngs
shall be decided on their nmerits and nothing that we have

said in this judgnent shall stand in the way.

The appeals are allowed and the order under appeal
dated 19th August, 2000, is set aside. The order dated 28th
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August, 2000 passed by the Principal District and Sessions
Judge, Mysore granting bail to the accused respondents is
al so set aside.

Further, the order of the Designated Court at Chenna
dated 16th August, 2000 is set aside. The orders of the
Government of the State of Tam | Nadu passed on 14th August,
2000 wunder the National Security Act in respect of
Sat hyarmporthy and three others revoking the orders of their
detention wunder the National Security Act are also set
aside. The wit petitions are nmade absol ute accordingly.




