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BENCH
B.N. Kirpal, Unesh C. Banerjee

JUDGVENT:

BANERJEE,  J-

These two appeal s under Section 55 of the Mbonopolies
and Restrictive Trade Practices Act ( hereinafter referred
to as the ‘MRTP Act’) are directed against the order of the
Monopol i es and Trade Practices Commi ssion under Section 12 A
of the MRTP Act dated 30th April, 1998 in matter No. UTPE
415 of 1997. The natter pertains to colgate toothpaste, a
product of Colgate Palnolive India Limted and by reason of
a conplaint fromMs. Hindustan Lever Linmted being the
Appel lant in the 2nd appeal . ~Wereas CA No. 2620 of 1998 is
agai nst the order of the Conm ssion containingan order of
restraint as regards the display of the ring round the
famly as "Suraksha Chakra" in Col gat e Pal nolive’s
hoardi ngs, print advertisenents and T.V. comercials, the
CA No. 3288 of 1998 filed by Ms. Hindustan Lever Limted is
against the order of refusal on the part of the Comm ssion
to put a total ban on the product of the Colgate Palnolive
as noti ced above. Bef ore adverting to t he riva
contentions, be it noted that the MRT.P. Act as
originally franed did not confer any power on - to the
Conmi ssion to grant tenporary injunction during the course
of inquiry. The Sachhar Conmittee report however, recorded
that power to issue tenporary injunction order ought to be
nade available to the Commission in order to give effect and
strengthen the jurisdiction and authority of the Conmission
and it is by reason therefor the |legislature thought it fit
to incorporate Section 12A in the body of the Act by MRTP
Amendnent Act 1984 conferring such a power to the
Conmi ssi on. Wiile it is true that the confernent of power,
under Section 12A, has very wide ranifications but the
legislature was itself conscious enough to record  in the
body of the section certain in-built requirenents to be
fulfilled in order to clothe the Commssion wth the
authority and jurisdiction in the matter of grant of an
order of injunction and it is on this perspective that
Section 12A ought to be noticed at this juncture. Section
12A reads as below -- "12A Power of the Comm ssion to grant
temporary injunctions-

(1) Were, during an inquiry before the Conm ssion, it
is proved, whether by the conplainant, Director General, any
trader or class of traders or any other person, by affidavit
or otherw se, that any undertaking or any person is carrying
on, or is about to carry on, any nmonopolistic or any
restrictive, or unfair, trade practice and such nmonopolistic
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or restrictive, or unfair trade practice is likely to affect
prejudicially the public interest or the interest of any
trader, class of traders or traders generally or of any
consumer or consuners generally, the Conmm ssion may, for the
pur poses of staying or preventing the undertaking or, as the
case my be, such person from causing such prejudicia
effect, by order, grant a tenporary injunction restraining
such undertaki ng or person fromcarrying on any nonopolistic
or restrictive, or unfair, trade practice wuntil the
concl usion of such inquiry or until further orders.

(2) The provisions of rules 2Ato 5 (both inclusive)
of order XXXIX of the First Schedule to the Code of Civi
Procedure, 1908 (5 of 1908) shall, as far as may be, apply
to a tenmporary injunction issued by the Conmi ssion under
this section, as they apply to a tenporary injunction issued
by a Civil Court, and any reference in any such rule to a
suit shall be construed as a reference to an inquiry before
t he Commi'ssion.

[ Explanation |- For the purposes of this section an
inquiry shall be deenmed to have commenced upon the receipt
by the Comm ssion of any conplaint, reference or as the case
may be, application or upon its own know edge or information
reduced to witing by the Comm ssion

Expl anation Il -For the removal of doubts, it is hereby
declared that the power of the Commi ssion with respect to
tenmporary injunction includes power to grant a  tenporary
i njunction wthout giving notice to the opposite party.]"

On a plain reading of the provision the follow ng
requi renents thus energe:- (a) Tenporary injunction can be
granted only during an inquiry.

(b) There must be proof of certain practices nmentioned
therein to have been carried on or are about tobe carried
on by the person specified therein

(c) Such practices are likely to affect prejudicially
the public interest and there nust be sonme evidence either
by way of an affidavit or otherw se.

The situation thus after the incorporation of the Act
of 1984, in the Statute Book emerges that the  Conmm ssion’s
power can be invoked under Section 12A w thin however /such
limts and restrictions as noticed above. Be it placed on
record, that for an appreciation of the powers under Section
12A and to read the sanme in its proper perspective,
Regul ations 76 and 77 (2) of the MRTP Regul ati ons 1991 ought
also to be noticed. Regul ations 76 provides that an
application for grant of tenporary injunction ought to  be
supported by an affidavit stating therein the circunstances
under which the trade practices can be ascribed to be
prejudicial to the interest of the public, consunmer etc.
and Regul ation 77(2) provides a safeguard to the effect that
the Conmi ssion before maki ng an order under Section 12A, may
direct the Director-CGeneral of Investigation to nmke an
i nvestigation and submit a report to the Conmi ssion and the
Conmi ssi on, upon consi deration thereof, may pass appropriate
orders in regard thereto. Incidentally, be it noted that in
the event of a complaint being | odged by a trader in respect
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of unfair trade practice, it is for the trader to convince
by way of ‘evidence-sufficient’ that there is involved an
elenment of public interest in the conplaint, in order to
obtain an order of injunction in terns of Section 12A and
the Commission in its turn, has thus to consider as to
whet her or not, the public are being deceived or likely to
be deceived and in the event, the Comm ssion cones to a
finding that there is likelihood of such a deception, then
and in that event only, the question of grant of an order of
injunction would arise. Needless to record here that the
Conmi ssion’s powers to grant tenmporary injunctions is
somewhat akin to that of the Civil Court under Rule 2Ato 5
of order XXXI X of the Code of Civil Procedure. Having dealt
with however, the broad |legislative perspective in the
matter of confernment ~of power and authority on to the
Conmission in regard to the grant of injunctions and whil st
on the subject |let us however discuss the state of the |I|aw
in the matter ~of grant of an order of injunction be it
statutory or - otherw se invol ving equitable considerations
and the ' sane being purely discretionary in nature though
ordered only on the exigencies of the situation and not as a
matter of course in accordance with the known principles of
aw. Generally, however, the interlocutory remedy by way of
a grant of an order of sinjunction is intended to preserve
and mmintain in status quo the rights of the parties and to
protect the plaintiff, being the initiator, of the action
against incursion of his rights and for which there is no
appropriate conpensation being quantified in terms of
damages. The basic principle of the grant of an order of
injunction is to assess the right and need of the plaintiff
as against that of the defendant and it is a duty incunbent
on to the law courts to deternmine as to where the  bal ance
lies. Anot her redeemi ng feature in the matter of grant of
interlocutory injunction is that, in theevent of a grant of
injunction in regard to a party defendant where the latter’s
enterprise has conmrenced and in that event the consideration
may be sonewhat different fromthat where the defendant is
yet to commence its enterprise. « The decision of this Court
in Wander Ltd. Vs.Antox India P.Ltd. (1990 Suppl enent SCC
727) lend support to the observations-as above. This Court
i n paragraph 9 of the Report observed:  "Usually, the prayer
for grant of an interlocutory injunction is at a stage when
the existence of the legal right asserted by the plaintiff
and its alleged violation are both contested and uncertain
and renmain uncertain till they are established at the'tria

on evidence. The court, at this stage, acts on certain well

settled principles of admnistration of this~ form of
interlocutory renmedy which is bot h tenmporary and
di scretionary. The object of the interlocutory injunction

it is stated

"..is to protect the plaintiff against injury by
violation of his rights for which he could not adequately be
conpensated in damages recoverable in the action if the
uncertainty were resolved in his favour at the trial. The
need for such protection mnust be weighed against the
corresponding need of the defendant to be protected against
injury resulting from his having been prevented from
exercising his own legal rights for which he could not be
adequately conpensat ed. The Court nmust weigh one need
agai nst another and determ ne where the ‘balance of
conveni ence’ lies."

The interlocutory renedy is intended to preserve in
status quo, the rights of parties which may appear on a
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prima facie case. The court also, in restraining a
def endant from exercising what he considers his | egal right
but what the plaintiff would Iike to be prevented, puts into
t he scales, as a rel evant consideration whether the
def endant has yet to commence his enterprise or whether he
has al r eady been doing so in whi ch latter case
consi derati ons sonewhat different fromthose that apply to a
case where the defendant is yet to comence his enterprise

are attracted."

Incidentally, the House of Lords prior to the decision
in Anerican Cyanamd Co. vs. FEthican Ltd. [ 1975 (1) Al
ER 504] in J.T. Stratford & Sons Ltd. Vs. Lindley (1965
AC 269) in no uncertain ternms laid dowmn that the plaintiff
had to show a strong prina facie case that his rights has
been infringed and thereafter the plaintiff was required to
show t hat the damages woul d not- be an adequate remedy in the
event of there being a success of the plaintiff at the tria
and that the balance of convenience favoured the grant.
This requirenment, however, in the matter of grant of an
injunction so far as the English Courts are concerned,
stands slightly diluted by reason of the decision in
American Cyanam d’s case (supra) which records that in the
event of there being a serious issue to decide, the grant
would be available to a plaintiff on however, conpliance
with the other fundanmentals as noticed bel ow. A strong
prima facie case, therefore, stands substituted by a serious
i ssue to be decided.

At this juncture, however, the decision of the House
of Lords in Anerican Cyanam d’s case though raised certain
eye-brows lately, ought to be considered in'slightly nore

greater detail. Lord Diplock in Cyananid s case laid down
t he foll ow ng gui ding principles for the grant of
interlocutory injunction: (1) "The plaintiff nust first

satisfy the Court that there is a serious issue to decide
and that if the defendants were not restrained /and the
plaintiff won the action, damages at common |aw ‘would be
i nadequat e conpensation for the plaintiff’'s | oss.

(2) The Court, once satisfied of these matters wll
then consider whether the bal ance of convenience lies in
favour of granting injunction or not, that s,  whether
justice woul d be best served by an order of-injunction

(3) The Court does not and cannot judge the nerits of
the parties ‘s respective cases and that any decision of
justice wll be taken in a state of uncertainty about the
parties’ rights."

It would seemto follow therefore, that what shoul d be
borne in mnd, in addition to what has been phrased in Lord
Di pl ock’s speech, is that if there is uncertainty, the Court
should be doubly reluctant to issue an injunction, the
effect of which is to settle the parties’ rights once for
all. On a clear analysis of the speech of Lord Diplock, it
appears that if damages, recoverable at comon | aw, woul d be
an adequate renedy and the defendant would be in a financia
position to pay the same, no interlocutory injunction should
normally be granted, howsoever strong the plaintiff’'s claim
appear to be at that stage. Lord Diplock went on to observe
further that in the event of there being any doubt, as to
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the adequacy of the respective renedies and danages
available to either party or both, then and in that event,
the question of balance of convenience arises and the same
will wvary fromcase to case. Sinmilar view has also been
expressed by the House of Lords in the case of Dinbleby &
Sons Ltd Vs. National Union of journalists (1984 1 ALL ER
751). In Power Control Appliances Vs. Suneet Machines Ltd.
(1994 (2) SCC 448) this Court did follow the decision of
this Court in Antox India s case (supra) and expressly
approved the main dicta of the House of Lords in Anerican
Cyanamd's case. |In CGujarat Bottling Co. Ltd. Vs. Coca
Cola Co. & Ors., (1995 (5) SCC 545: AIR 1995 SC 2372) this
Court however sounded ‘a different note, though however,
enphasi sed the discretionary power in the matter of grant of
interlocutory injunction and in paragraph 43 this Court
observed: "43. The grant of an interlocutory injunction
during the pendency of Ilegal proceedings is a matter
requiring . the —exercise of discretion of the court. Vi | e
exercising the discretion the court applies the follow ng
tests - " (i) whether the plaintiff has a prina facie case;
(ii) whether the bal ance of convenience is in favour of the
plaintiff; and (iii) whether the plaintiff would suffer an
i rreparable injury “if his prayer f or interlocutory
injunction is disallowed. The decision whether or not to
grant an interlocutory injunction has to be taken at a tine
when the existence of the legal right assailed by the
plaintiff and its alleged violation are both contested and
uncertain and remain uncertain till they are established at
the trial on evidence. Relief by way of interlocutory
injunction is granted to mitigate the risk of injustice to
the plaintiff during the period before that —uncertainty
could be resolved. The object of the interlocutory
injunction is to protect the plaintiff against injury by
violation of his right for which he could not be adequately
conpensated in damages recoverable in the action if the
uncertainty were resolved in his favour at the trial. The
need for such protection, has, however, to be weighed
against the corresponding need of the defendant to be
protected against injury resulting fromhis having been
prevented from exercising his own legal rights for which he
could not be adequately conpensated. The court mnust weigh
one need agai nst another and determ ne where the "bal ance of
conveni ence" lies. (see: Wander Ltd. Vs. Antox India (P)
Ltd, (1990 (supp) SCC at pp.731-32.) In order to protect the
defendant while granting an interlocutory injunction. in his
favour the court can require the plaintiff . to furnish an
undert aki ng so that the def endant can be ~adequately
conpensated if the uncertainty were resolved in his favour
at the trial".

As noted above, lately the ‘triable issue concept’ as
introduced by Lord Diplock in Cyanamid’'s case has been
thought to be rmuch too rigid and wi de even conceptually and
doubts are even raised as to its legal efficacy having
regard to the facts of adequate conpensation theory. As a
matter of fact the Courts in England have even gone to the
extent of ascribing the judgnent to be beneficial for the
richer sections of the society! We however can not
subscribe to such a view, neither find any justification for
such uncharitable comments and it seems that Cynamd' s
deci sion has been nore m sunderstood than understood and in
this regard we record our concurrence with the views
expressed by Laddie J. in Series 5 Software Vs. Carke and
O hers in 1996 (1) ALL ER 853 wherein the | earned Judge has
expl ained the judgnent of American Cyanamid wth extreme
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conpetency and in our view also correctly Laddie, J.
obser ved: “In many cases before Anerican Cyanamid the
prospect of success was one of the inportant factors taken
into account in assessing the bal ance of convenience. The
courts would be less willing to subject the plaintiff to the
risk of irrecoverable 1o0ss which would befall him if an
interlocutory injunction was refused in those cases where it
thought he was likely to win at the trial than in those
cases where it thought he was likely to |ose. The
assessment of the prospects of success therefore was an
important factor in deciding whether the court should
exercise its discretion to grant interlocutory relief. It
is this consideration which Anerican Cyananmid is said to
have prohibited in all but the nbst exceptional case. So it
is necessary to consider with sonme care what was said in the
House of Lords on this issue.

Lord Diplock said ([1975] 1 ALL ER 504 at 511, [1975]
AC 396 at  409):

‘“..if  the extent of the unconpensatabl e disadvantage
to each party would not differ widely, it may not be
improper to take into account in tipping the balance the
relative strength ~‘of each party’ s case as revealed by the
affidavit evi dence adduced on the hearing of the
application.. The court is not justified in enbarking on
anything resenbling a trial of the action -on conflicting
affidavits in order to evaluate the strength of either
party’s case.’

It appears to nme that there is nothing inthis which
is inconsistent with the old practice. ~ Al though couched in

terns ‘it may not be inproper’, this nmeans that it is
legitimate for the court to | ook at the relative strength of
the parties’ case as disclosed by the affidavits. The

warning contained in the second of the quoted sentences is
to avoid courts at the interlocutory stage engaging /in mni-
trials, which is what happened, at least in the 'Court of
Appeal , in Anmeri can Cyanam d itself. Interl ocutory
applications are neant to cone on quickly and to be di sposed
of qui ckly.

The supposed problemwi th Anerican Cyananid centres on
the followi ng statenment by Lord Diplock 9([1975] AC 396  at
409) :

‘[ Asssessing the relative strength of the parties’
cases], however, should be done only where it is apparent
upon the facts disclosed by evidence as to which there is no
credible dispute that the strength of one party’'s case is
di sproportionate to that of the other party.’

If this means that the court cannot take into account
its view of the strength of each party's case if there is
any dispute on the evidence, as suggested by the use of the
words ‘only’ and ‘no credible di spute’, then a new
inflexible rule has been introduced to replace that applied
by the Court of Appeal. For exanple, all a defendant woul d
have to do is raise a non-denurable dispute as to relevant
facts in his affidavit evidence and then he could invite the
court to ignore the apparent strength of the plaintiff’'s
case. This would be inconsistent with the flexible approach
suggested in Hubbard v. Vosper [1972] 1 ALL ER 1023, [1972]
2 B 84 which was cited with approval earlier in Anmerican
Cyanamd [1975] 1 ALL ER 504 at 510, [1975] AC 396 at 407.
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Furthernore, it would be somewhat strange, since Anerican
Cyanamd directs courts to assess the adequacy of danmmges
and the balance of convenience, yet these too are topics
which wll alnmost always be the subject of unresovled
conflicts in the affidavit evidence.

In my view Lord Diplock did not intend by the
| ast - quot ed passage to exclude consideration of the strength
of the cases in nost applications for interlocutory relief.
It appears to ne that what is intended is that the court
should not attenpt to resolve difficult issues of fact or
aw on an application for interlocutory relief. 1f, on the
other hand, the court i's able to come to a viewas to the
strength of the parties’' cases on the «credible evidence,
then it can do so. (Enphasis supplied).”

The | earned Judge, thereafter went on to record that
the House of Lords in American Cyanam d did not suggest that
it was ‘changing the basis upon which nost courts had
approached the exercise of discretionin this inportant

ar ea. Thus on an analysis of the decisions as noticed
above, there does not seem to be any difficulty in
appreciating the view as expressed by Lord Diplock in
Ameri can Cynam d. As a mtter of fact, Laddie, J.'s

decision in Series 5 Software case (supra) has been able to
resolve the issue wthout any departure from the true
perspective of the judgment as noticed above. . W, however,
think it fit to 'note herein below certain specific
considerations in the matter of grant of interlocutory
i njunction, the basic bei ng-non-expressi on of opinion as to
the nerits of the matter by the Court, since the issue of
grant of injunction usually, is at the earliest possible
stage so far as the tine frame i's concerned. The ' ot her
consi derati ons which ought to weigh with the Court hearing
the application or petition for the-grant of injunctions are
as below - (i) Extent of damages being an adequate renedy;
(ii) Protect the plaintiff’'s interest for violation of his
rights though however having regard to the injury that nay
be suffered by the defendants by reason therefor; (iii) The
court while dealing with the matter ought not to-ignore the
factum of strength of one party’s case being stronger than
the others; (iv) No fixed rules or notions ought to be had
in the mtter of grant of injunction but on the facts and
ci rcunst ances of each case - the relief being kept flexible;
(v) The issue is to be | ooked fromthe point of viewas to
whet her on refusal of the injunction the plaintiff would
suffer irreparable loss and injury keeping in view the
strength of the parties case; (vi) Balance of " convenience
or inconvenience ought to be considered as an inportant
requirement even if there is a serious question “or prinm
facie case in support of the grant; (vii) Wether the grant
or refusal of injunction will adversly affect the interest
of general public which can or cannot be conpensated
ot herw se.

It is on this backdrop that exercise of discretion by
the Commi ssion shall have to be considered and it is at this
juncture certain further factual details ought to be noted.
On the factual score it appears that the appellant started
its advertisenent canpaign for ‘Colgate Dental Creani using
the phrase "Stop bad breath" and "Fight tooth decay" from
1960. The user of the words ‘' Suraksha Chakra’ commenced
however from the year 1985. The records depict that in
March 1997 the Respondent in Civil Appeal No.2620 of 1998
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being Hi ndustan Lever, conplained to the Adverti sing
Standards Council of India (ASCI) against Appellant’s
advertisenent in respect of Colgate Dental Cream The
Consurner Conpl aints Council of ASCI  scrutini sed t he
appel lant’s advertisenent in detail and came to a finding
that the same does not in any way be termed to be unfair or
deceptive. Significantly, however, though there is existing
a provision for review, the respondent has chosen not to
proceed with the natter and allowed the matter to be set at
rest. Subsequently, however on 15th Cctober, 1997, the
appel | ant herein filed a conplaint before the VRTP
Conmi ssi on bei ng No. UTPE 405 of 1997 agai nst respondent by
reason of the Respondent’s adverti senent wherein it has been
stated that the Respondent’s product "New Pepsodent" had
102% nore germ fighting capability as conpared to the
‘l eading toothpaste'- According to the Appellant this
‘| eadi ng t oot hpast e’ cannot-  but refer to ‘ Col gate
Toot hpaste’ and as such the advertisenent is directly ainmed
at disparagenent of appellant’s product nanmely Colgate
Dental Creamand it only thereafter the respondent herein on
22nd Cctober 1997, filed a conplaint before MRTP Conmi ssion
agai nst Appellant’s advertisenent in respect of ‘Colgate
Dental Creami whichis ascribed to be purely as a counter
bl ast . We are not however expressing any opinion in that
regard. Be that/ as it nmay, records depict that the
conplaint initiated by the respondent herein contained three
specific grievances relevant extracts thereof are set out
herein below - "For the purpose of pronoting the sale, use
and supply of its said product, Colgate Dental Cream the
Respondent has been using tel evision, ~POP (Point of

Pur chase), hoar di ngs, radio and press adverti senent
canpai gns, which contain statenents which are false and
m sl eadi ng. T. V. advertisenents and storyboards of the
same in Hndi, along with their English translation, is
annexed hereto and nmarked as Annexure 1 (collectively). A

copy of POP is also enclosed as Annexure 2.

In the said advertisenments for pronotion of sale of
Col gate Dental Cream (CDC), the Respondent has inter alia,
made the following clainms, which it is submitted, are both
fal se and m sl eading: a) The Respondent’s CDC toothpaste is
clained to have action of ‘GermFighter’, which is projected
as a process by which germactivity (which is the root cause
of oral problens viz. tooth decay and bad breath) is
control | ed.

b) The Respondent’s CDC toothpaste is stated to  have
the ability to ‘fight tooth decay’.

c) The Respondent’s toothpaste is stated to have the
ability to ' Stop bad breath’

The above nentioned clains are false and highly
m sl eadi ng qua the consuners and trade.

It is subnitted that the advertisement of the
Respondent’s CDC t oot hpaste purport to set up "germs" as the
cause of both toothdecay and bad breath. It then suggests
that Col gate Dental Cream has a special "GermFighter". The
advertising then goes on to suggest that as a result the
toot hpaste offers the benefit of Stops Bad Breath, Fights
Toot hdecay" and provides a ring or circle of safety or
protection. The conmpl ai nant craves |leave to refer to and
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rely wupon cassettes of all these TV advertisenents at the
time of hearing.

The Conpl ai nant /I nformant bel i eve t he i mpugned
advertisenent of Col gate Dental Cream has been on air since
August 1996 claimng "Germ Fighter" proposition. Prior to
the inpugned advertisenent no claimof any "Germ fighter"
was nmade in respect of CDC. However, for |ast nore than one
year the Respondent have introduced new advertising in which
this new claimhas been made even though there has been no
change in the ingredients of Colgate Dent al Cream
Storyboards of the advertising before August’ 96 are annexed
hereto and marked Annexure 3."

It therefore, appears that the principal grievance of
the respondent herein before the Commssionis that the
claimof the appellant that its toothpaste is ‘germfighter’
having the ability to ‘stop bad breath’ and its ability to
‘fight tooth decay’ are highly msleading qua the consuners
and the trade. The conplaint itself further records that
the advertisenent of the appellant purport to suggest that
Col gat e Dental Cream has a special germ fighter and
thereafter the conplainant records as a result, the
toot hpaste offers/ the benefit of stoppage of ‘bad breath’
and ‘tooth decay’ and thus provides the ring of safety or
protection and it is on this perspective M. Desali
contended that since the principal grievance pertains to the
t hree broad-heads as above and the ring cannot but be terned
to be an incidental issue on which, the order of injunction
is wholly unwarranted. M. Desai, in support of the appea
further contended that the al l egations of unfair and
restrictive trade practices is rather a serious allegation
of m sconduct as regards the trade and there ought' to be
specific pleading in the conplaint as also in the notice of
inquiry together wth full particulars thereof and in the
absence of which, question of any credence thereto does not
arise, for less the grant of an order of injunction as has
been granted by the Conm ssion and inpugned in this appeal
In order however, to assess the substance of the point in
issue as raised by M. Desai, a |ook at Section 36A may be
convenient at this juncture. Section 36A defines "unfair
trade practice" as a trade practice which for the purpose of
promoting the sale, use or supply of any goods or for
provision of any services, adopts any wunfair - nmethod or
unfair or deceptive practice as nentioned in the Section and
thereby causes loss or injury to the consuner of “such goods
or services, whether by elimnating or restricting
conpetition or otherwise and in this context specific
reference may be nmade to specific sub-Sections ~appended
t hereunder which are of some relevance and as such noted
herein below - (i) "falsely represents that the goods are of
a particul ar st andard, quality, [quanti ty] gr ade,
conposition, style or nodel

(ii) falsely represents that the services are of a
particul ar standard, quality or grade;

(v) represents that the seller or the supplier has
sponsorship or approval or affiliation which such seller or
suppl i er does not have;
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(vi) makes a false or msleading representation
concerning the need for, or the useful ness of, any goods or
servi ces;

(vii) gives to the public any warranty or guarantee of
the perfornance, efficacy or length of Iife of a product or
of any goods that is not based on an adequate or proper test
t her eof ;

Provided that where a defence is raised to the effect
that such warranty or guarantee is based on adequate or
proper test, the burden of proof of such defence shall Iie
on the person raising such defence;

(viii) makes to the public a representation in a form
that purports to be -

(i) a warranty or guarantee of a product or of any
goods or services; or

(ii) a promse to replace, naintain or repair an
article or any part thereof or to repeat or continue a
service until it has achieved a specified result,

if such purported warranty or guarantee or promse is
materially msleading or there is no reasonable  prospect
that such warranty, guarantee or promise will be carried
out ;

(ix) gives false or misleading facts disparaging the
goods, services or trade of another person.”

It is in this context however that the observations of
this Court in Lakhanpal’s case (Lakhanpal National Ltd. Vs.
MRTPC 1989 (3) SCC 251) is rather apposite. This Court in
paragraph 7 of the report observed: T However, the
guestion in controversy has to be answered by construing the
rel evant provisions of the Act. The definition of~ "unfair

trade practice" in Section 36-A nmentioned above is no
inclusive or flexible, but specific and limted in its
contents. The object is to bring honesty and truth in the

rel ati onship between the nmanufacturer and the consumner.
When a problem arises as to whether a particular act can be
condemmed as an unfair trade practice or not, the key to the
solution would be to exam ne whether it contains -a false
statement and is msleading and further what is the effect
of such a representation made by the manufacturer on the
conmon man? Does it lead a reasonable person in the
position of a buyer to a wong conclusion? The issue cannot
be resolved by nmerely exani ning whether the representation
is correct or incorrect in the Iliteral sense. A
representation containing a statenent apparently correct in
the technical sense may have the effect of nisleading the
buyer by wusing tricky language. Simlarly a statement,

which nmay be inaccurate in the technical literal sense can
convey the truth and sonetines nore effectively than a
literally correct statenent. It is, therefore, necessary to

exam ne whether the representation, conplained of, contains
the elenent of msleading the buyer. Does a reasonable man
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on reading the advertisenent forma belief different from
what the truth is? The position will have to viewed with
objectivity, in an inpersonal nanner. It is stated in
Hal sbury’s Laws of England (4th edn., paragraphs 1044 and
1045) that a representation will be deened to be false if it

is false in substance and in fact; and the test by which
the representation is to be judged is to see whether the
di screpancy between the fact as represented and the actua
fact is such as would be considered material by a reasonabl e

repr esent ee. "Anot her way of stating the rule is to say
that substantial falsity is, on the one hand, necessary,
and, on the ot her, adequat e, to establ i sh a

m srepresentation" and "that where the entire representation
is a faithful picture or transcript of the essential facts,
no falsity is established , even though there nay have been
any nunber of inaccuracies in uni npor t ant details.
Conversely, if the-general inpression conveyed is false, the
nost punctilious and scrupulous accuracy in immateria
mnutiae 'will not render the representation true". Let us
exam ne the relevant facts of this case in this background."

Simlar is the finding of this Court that "for hol ding
a trade practice to bhe unfair trade practice, therefore, it
nmust be found that it causes | oss or injury to the consuner”
(enphasis supplied) ( H MM Lt d- VS. Monopolies &
Restrictive Trade Practices Conmi ssion): (1998) 6 Suprene
Court Cases 485 at 490. In theinstant natter there are no
allegations in the conplaint against the ‘term "Suraksha
Chakra" nor even an allegation that the sane is m sl eading
or an wunfair trade practice. The notice of inquiry also
does not contain any reference to "Suraksha Chakra" as
unfair trade practice or there being any invol venent or any
falsity or in any way the sane tantanounts to a nisleading
information to the people at |arge. The allegations in the
conplaint filed by Hindustan Lever stand restricted or
confined to Colgate’'s claimin respect of ‘germ fighting
‘bad breath’ and ‘toothdecay’. On the factual analyses as
above, would we be justified in ascribing the grant of the
order of injunction by the Comm ssion that the sane is .in
accordance w th the known principles of awand the factors
which ought to weigh with the court in the matter of = grant
of injunction as indicated above - the answer _obviously
cannot possibly be in the affirmative. The rigours of
American Cynami d and subsequent nodul ati ons thereof by the
other English decisions along with the observations of
Laddie, J. (supra) do not in any event run  counter. the
observations as above. The decision of this Court in Antox
India cannot but Ilend concurrence to the view expressed
above to the effect that the object of interlocutory
injunction is to protect the plaintiff against the injury by
reason of violation of his right and relief by way of
interlocutory injunction is granted to mtigate the risk of
injustice to the plaintiff during the period before the
uncertainty could be resolved - three specific features
available in the conplaint have not in any way been
di sturbed by reason of |ack of evidence but an incidenta
issue wholly dependent upon those three specific features
has been taken wup for consideration and an order of
i njunction granted. This is where the Commission is in
error. The vindication of public right or public injury as
contended by M. Salve does not, however, make a dent in
the contextual facts, since the case with which a party
cones to court ought to be considered in all fairness, in
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its proper perspective but unfortunately there is a tota
| ack of the same in the instant matter.

In any event, a distinction shall always have to be
made and a latitude is allowed in the event of there being
an advertisement to gain a purchaser or two. The |[latitude

spoken of , however, cannot and does not nean any
nm srepresentation but by a description of permissible
assertion. In this context a passage from Anson’s Law of

Contract, (27th Edn.) may be of some rel evance and the same
is quoted herein bel ow -

"Commendat ory expressions, such as advertisenents to
the effect that a certain brand of beer ‘refreshes the parts
that other beers cannot reach’, or that an after-shave
lotion is irresistibly attractive to the opposite sex, are
not dealt wth as serious representations of fact. A
simlar  latitude is-allowed in private contracts to a man
who wants to gain a purchaser, though it nmust be admtted
that the borderline of pernissible assertion is not always
easily discernible. At asale by auction, |and was stated
to be ‘fertile and inprovable’; it was in fact partly
abandoned and usel ess. This was held to be a nmere
flourishing description by an auctioneer’ [Di mmock v.
Hallett (1866), LR 2, Ch. App. 21]. But where in a sale
of a hotel the property was said tobe et to ‘a nost
desirable tenant’, whereas his rent could only be obtained
under pressure and was currently nuch in arrear, such a
statement was held to entitle the purchaser to rescind the
contract. [Smith v. Land and House Property Corporation
(1884) 28 Ch. D. 7]

Further, assuming there was in fact an express
warranty but that by itself would not necessarily result
from a ‘sinple commendation of the quality of goods by the
seller’: For in this case the rule of civil law, /*sinplex
conmendati o non obligat’ - sinple commendation can only be
regarded as a mere invitation to. customer w thout any
obligation as regards the quality of goods: Every seller
will naturally try and affirmthat his wares are ot herw se
good to be purchased unless of course the sane appears to be
on evidence that the comendation was intended to be a
warranty. The popular English saying ‘in a purchase w thout
warranty, one's eyes, tastes and senses nmust be his
protector’ has its definite connotation and its application
in mtters of the nature as the present one. . Onthis score
M. Desai contended that when there is an adverti senent and
the same is said to have constituted an wunfair  trade
practice, the Comm ssion has to examine the advertisenent as
a whole and assess its inpact on the users and viewers. An
advertiser is permitted to indulge in sone anobunt of
exaggeration or hyperbole since an advertisement is not an
affidavit and as such question of going into the sane to its
‘letter’ does not arise and it is on this context, strong
reliance was placed on the decision of this Court in the
case of Tata Press v. MT.N L. [1995 (5) SCC 139] in which
this Court held that comercial speech is a part of the
freedom of speech and expression of guarantee under Article
19(1)(a) of the Constitution. W do not however, think it
fit to express any opinion in regard thereto since the
matter does not warrant such a detailed discussion on this
aspect of the matter at this stage. The other aspect of the
matter on which strong reliance was placed by M. Desai is
the delay involved in the matter. Admittedly "Suraksha
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Chakra" featured conti nuously in the appel l ant’s
advertisenent since the year 1985 without any dermur or
protest fromany quarter and not even fromthe conpl ai nant.
As noticed above on the factual score that the conplaint was
filed as late as on 22.10.1997 imediately after the
appel l ant’ s conpl ai nt agai nst the advertisement in respect
of ‘New Pepsodent’ and it is on this score that M. Desali
contended that the finding of the Commission as regards
"Suraksha Chakra" or the grant of an interim order of
injunction in regard thereto does not and cannot arise. M.
Desai ascribed this nove of the respondent herein as nothing
but a counter blast and we do find sone justification in
regard thereto. The Comm ssion according to M. Desai was
in clear error when it recorded that "Suraksha Chakra" was
assailed first before the Commission. M. Desai contended
that "Suraksha Chakra" was . not at all an independent
conplaint and at least cannot but be ascribed to be nerely
an incidental one by reason of the three specific conplaints
as noticed above. M. Desai contended that the Comm ssion
as a natter of fact was persuaded to issue interim order
pertaining to "Suraksha Chakra" by reason of the factum of
an order of injunction granted by the Federal Trade
Conmission in the United States of America wherein a
conplaint was nade in respect of Colgate Dental Cream wth
Gardol in Novenber 1959 in the United States. |In the US.
advertisenent incidentally, there was an invisible shield
protecting the tooth. But in the facts of the matter under
consi deration, there'is no such protection as was offered in
the United States but it is the resultant effect of the
foam ng action which stops bad breath and toot hdecay and the
entire famly would be safe so far as toothdecay is
concer ned. ‘Suraksha’ has a neaning in comobn acceptation
and inplies safety and ‘ Chakra’ nmean a wheel or a disc and
the words put together as ‘Suraksha ~Chakra’ cannot be
equated or be understood to nmean an invisible shield which
would protect the tooth as was available in the US.
adverti senent. In this context (it would be pertinent to
note the observations of the Commission pertaining to its
order of the grant of injunction. " The Conmi ssion stated:

"I'n the conplaint the respondent’s parent conmpany .in
USA was al |l eged to have made fal se, m sl eading and deceptive
representations in advertising CDC with Gardol. The  print
and television advertisenments gave the inpression to the
prospective purchasers of CDC with Gardol that persons who
brush their teeth with that toothpaste would prevent decay
from getting to their teeth as an invisible protective
shield around the teeth is formed by CDC with Gardol. The
TV advertisenment depicted a coconut, tennis ball and lariat
being thrown towards a person but, the coconut, tennis bal
and lariat bounce off and do not reach the person-at whom
they are thrown because of an invisible transparent | gl ass
shield as also in no way damged or penetrated. The
advertisenent of invisible shield and representation as to
the degree or extent of protection was found to be false,
m sl eadi ng and deceptive by the FTC and an order was passed
directing the respondent’s parent conpany to cease and
desist fromrepresenting directly or by inplication that CDC
with Gardol afforded to users conplete protection against
tooth decay or devel opnent of cavities in their teeth. It
was al so brought to our notice that although the respondent
had voluntarily abandoned the inpugned advertisenents and TV
conmercials during the course of hearing before FTC and gave
an undertaking not to display the advertisement, containing
the objectionable claimof invisible protective shield, the
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above cease and desist order was passed because the
assurance given by the respondent’s parent conpany, was not
considered sufficient for ruling out the |likelihood of
resunption of the inpugned advertisenments and unfair trade
practice in sone other form It was also pointed out that
since no appeal was filed, this order of FTC had becone
final."

Let us now however consider the observations of the

Conmission itself which runs to this effect: "falsity or
ot herwi se of these clains can be established conclusively at
the stage of trial when evidence will be adduced by the

i nf ormant/ conpl ai nant by exam ni ng experts and their cross
exam nati on by the respondent. Due weight and consideration
has to be given to the opinions of experts whil e
appreci ating and evaluating evidence in order to arrive at a
just conclusion and this can be done at the final stage of
the enquiry." In our view the observation or expression of
opinion as above, as a matter of fact, runs counter to an
order of injunction as has been granted by the Conmi ssion
Qovi ousl y- the conm ssion was persuaded to pass the order of
i njunction pertaining to "Suraksha Chakra" as and by way of
an interlocutory order by reason of the factum of the
injunction as granted by the Federal Trade Commi ssion in the
United States of Anerica and we have already noticed earlier
that in the advertisement under controversy no invisible
shield to protect the tooth is available. It is the
conpl ai nant’ s definite case that t he adverti senent
pertaining to the foam ng action, stopping bad breath and
toot hdecay cannot but be said to be a m srepresentation of
facts and as such ought not to be pernmitted to be continued
with such an advertisement and it is in this perspective as
a matter of fact the conplainant records in the conplaint:

"The Conplainant carried out in their Research Centre
wel | accepted test to study the anti-bacterial efficacy, if
any, of the CDC. The Executive Sunmary of the test 'shows
that: -

Contact GermKill test (Ref. - Spangler S. K- Jacobs
MR, and Appl ebaum PC, J of Antimicro Cheno Therapy 39 (supp
B) p23, 1997).

"The test data shows that Col gate Dental Cream has no
significant inpact on the survival rate of oral” bacteria
during the contact of 60 seconds which is nore than the
average brushing tine of consuners. The sane test done for

toothpaste wll standard anti-bacterial agent shows a
significant drop in the survival rate of these bacteria
under simlar conditions". The Conplainant craves |eave to

refer to and rely upon the detailed report, enclosed as
Annexure 6.

The anal ytical report clearly establishes that Col gate

Dental Cream has no proven anti-bacterial ingredient —nor
dies it have any significant anti- bacterial activity or
ef fect. The claimnmade in the advertising are not proved

and/or substantiated scientifically/technically and are thus
fal se and m sl eadi ng.

In India the ability of a toothpaste to protect
against harnful oral gerns is a very conpelling consuner
benefit. A national survey of consunmers done by the
conpl ai nant/informant in 1994 showed that 55% of al
consumers see ‘ability to fight gerns’ as the nobst inportant
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attribute of a toothpaste. |In fact, germprotectionis a
strong source of conpetitive advantage in the narket. As
such, any claim in this area, nust be backed by proven
ef ficacy of the product to conbat the threat of harnful ora
bacteri a.

The Respondent is thus making advertising clains on
Colgate Dental Creamfor pronoting sale of Colgate Denta
Cream that are nisleading and false, to gain wunfair
advantage in the market place to the extent of nonopolising
the toothpaste narket, beyond the intrinsic quality of the
pr oduct . The Respondent has al so been making the claim of
‘fights toothdecay’ for pronoting sale of Colgate Denta
Cream This claimagain is false and absol utely m sl eadi ng.
It is a scientifically established fact that the well known
agent that can fight "toothdecay" is Fluoride. NMre than
100 long termclinicals have been carried out to show in
unequi vocal terns that fluoride is capable of reducing
t oot hdecay. The conpl ai nant enclose a summary of literature
on toothdecay and the role of fluoride in reducing the sane
in support of the fact that presence of ‘fluoride’ can help
in reducing tooth decay.” (Annexure 8 (Colly).

The Conpl ai nant/informant submits that Col gate Denta
Cream does not have soluble fluoride. The fact that Col gate
Dental Cream does /not have soluble fluoride can be
ascertained fromthe pack of Col gate Dental Cream (copy CDC
pack photocopy is enclosed as Annexure 9).

The Conpl ai nant further submts that even the clai mof
"Stops Bad Breath" is false and m sl eading, as bad breath is
the result of action of oral bacteria that act on proteins
present in saliva or food particles giving Volatile Sul phur
Conpounds (VSC) |i ke hydrogen sul phide and | ndol es. These
conpounds are volatile and are currently considered as root
cause of bad breath. Process of generation of VSCs is well
reported (Steenberghe van D and Rosenberg M (ed.), Lueven
University Press 1995).

The Respondent has also published a report” (N les

H P., J dent . Res. 73 sp. i ssue, Abst . No. 1579)
denonstrating that reduction in VSCc can be achieved by
using triclosan in the toothpaste. A placebo (without
triclosan) showed no effect over and above the negative
control. Denonstration of reduction in VSC.is pre-requisite
for nmaking clains on bad breath. It is, therefore, clear
that Col gate Dental Cream which does not contain-triclosan,
can not supress the bad breath | eave alone "stops" it."

(Enphasi s suppli ed)

The avernents as above unm stakably therefore, depict
that it is on the basis of Iaboratory tests that the
conpl ai nant has found that representation is not correct and
it is on this perspective that M. Desai also contended
that the entire grievance of the conplainant has to  be
decided on the basis of the evidence at the time of the
trial but not at any stage prior thereto. As a natter of
fact the Conmission itself, as noted above, has recorded
such a finding, but after recording the sane, came to find
about ‘ Suraksha Chakra’ and we find sonme justification in
M. Desai’s criticismas regards the non application of
mnd in the natter of passing of an order of injunction as
impugned in this appeal. On a perusal of the conplaint
‘ Suraksha Chakra' cannot be said to be within anmbit of the
foaming action and has been referred therein only to
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conplete the advertisenent portion as an incidental issue
and obviously the Conmission was persuaded nore by the
U. S. Trade Conmission's Report rather than consideration of
the allegations in the conplaint itself.

M. Sal ve appearing for the Respondent/ Conpl ai nant
strongly contended that by using ‘Suraksha Chakra’ in the
conmercial advertisenent specially in Hndi, the appellant
has, in fact, targeted the ordinary conmon nan in the Hi nd
belt so as to give an expression that the toothpaste as
matter of fact provides a durable and permanent protection
with respect to germs, toothdecay and bad breath to the
entire famly and "Suraksha Chakra" depicts the sane. M.
Sal ve contended that at this stage, question of there being
any definite finding on any of the issues would not arise
since only an arguable case is required to be nade out at
this juncture. Probabl'y an arguable case leading to the
establishment of the prima facie case is required - we have
dealt with this issue in the early part of this judgnent and
as such we need not detain ourselves on this score but the
fact remains that question of the bal ance of conveni ence of
the parties have not been dealt with or discussed in the
order of the Comm ssion. M. Salve in continuation of his
subm ssion contended that there is, in fact, a cross appea
by the Conplainant by reason of the failure of the
conmi ssion to pass orders as regards the three |linbs of the
advertisenent nanely ‘germfighting , ‘toothdecay’ and ‘bad
breath’ and the fact however remains that the Conmi ssion was
otherwi se satisfied that this cannot but be termed to be a
case simlar in nature as was heard by the  Federal Trade
Comm ssion wherein theinvisible shield was taken  recourse
to by the appellants. M. Salve contended that at | east
there would be an arguable case by reason of the order of
FTC and as such question of interference in Appeal by this
Court in terms of provisions of Section 55 does not arise
nore so by reason of the fact that the Comm ssion has not
returned any finding as regards the three principal issues
but passed an order of injunction only as regards the
‘ Suraksha Chakra' by reason of the specific order of the FTC
as noticed above.

The submission of M. Salve at the first blush is
rather attractive that at this stage we are not really
concerned with the factum of establishment of any truth or
falsity but nmerely a prinma facie case or an arguabl e case
resulting in establishment of a prima facie case and in that
perspective the issue therefore emerges as to whether such a
prima facie case has been nmade out or not - we are however
afraid that the answer cannot but be the negative. The
Federal Trade Conmission was confronted with an invisible
shiel d which was protecting the tooth froma coconut, tennis
ball and a piece of stone and it is on this factua
back-drop that FTC cane to a conclusion that w thstanding of
the pressure of the coconut or resistance by an invisible
shield by reason of the user of the toothpaste would not
ari se. The situation in the present context 1is however
totally dis- simlar. No material object is bouncing back
after hitting the tooth by reason of "Suraksha Chakra"
"Suraksha Chakra" cones up by reason of the factum of
fighting of gerns, tooth decay and bad breath - it has not
been proved or even enquired as to whether the Colgate
Dental Cream can avoid decay or gerns or whether it does ort
does not stop bad breath - It is only against these three
items that there is ‘Suraksha’ by means of a ‘Chakra’
There is no claimthat the toothpaste would act as a shield
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agai nst any hard substance which nmay or nay not tantanount
to misleading the common unwary purchaser in the clanpham

omi bus: This "Suraksha Chakra" refers two basic el enents,
nanely ‘toothdecay’ and ‘germ fighting coupled with
stopping of bad breath. It does not as a matter of fact
requi re any special know edge to appreciate or understand as
to the effect of the "Suraksha Chakra". No evidence has

been led as to whether there would be avoidance of
‘toothdecay’ or ‘germfighting’ by reason of the user of the
t oot hpaste and wi thout rendering evidence on these two basic
elements in our view, question of there being a prima facie
case for establishnent for the grant of interlocutory
i njunction does not and cannot arise. The Conmi ssion, as
appears, was totally obsessed with the FTCs finding in
regard to the invisible shield w thout however any factua

support in the matter under consideration. The Conm ssion
it seems in fact, m sapplied and m sread the observations of
Feder al Trade ~Conmi'ssion since there is no factua

simlarity between the two. Prima facie case or at |east
arguabl e ' case does not and cannot possibly suggest an order
of injunction w thout any factual support. There ought to
be some such support on facts w thout which there woul d not
be any justification for grant of an interim order. M.
Sal ve next contended -t hat the conplaint pertains to
vindication of a public right and since the public interest
is involved, question of any delay for nobving the Conmi ssion
does not arise and nore so, it is a renedy to public wong
and not being a personal relief. W are, however, unable to
record our concurrence at this juncture. Public wong, if
any, needs to be assessed and proved, w thout which question
of having an order of injunction would not arise. Wile it
is true that the relief prayed for is statutory in_ nature
but that does not clothe the Comn ssion to pass orders de
hors the basic principles of law._~In fine, the subm ssion
of M. Desai as regards the bona fides of the application
under Section 12A cannot al so be brushed aside and in our
view non consideration thereof ( by the Conm ssion has
resulted in a clear error on the part of the Comi ssion

The fact that within a period of 10 days of the application
by the appellant herein before. the Conmmi ssion, the
Respondent files the instant conmplaint with an application
for an interim prayer - though, however, —this "Suraksha
Chakra" admttedly is available in the conmer ci a

advertisenment since 1985 and in the visual advertisenment in
H ndi at |east since 1987- there was no lodgnent of any
protest or conplaint in public interest but it only filed as
a back lash on the appellant’s conplaint as noticed above
and the notive therein in our view cannot al so be ruled out.
The appeal preferred by the conplainant as against’ the
failure of the Commi ssion to pass orders on the other three
elements of the advertisenent in our view at this stage
cannot be entertained and we record our concurrence with the
finding of the Conmi ssion that w thout going through the
evidence, it is neither feasible not proper in any event to
pass any orders thereon at this juncture. W are dismyed
however by the fact that after recording a finding on that
score as noticed above, the Conm ssion passed an order of
injunction in regard to an issue wthout however any
material on record. As a matter of fact there is no
evi dence of a single consumer being misled and not a whisper
as to what constitute an unfair trade practice pertaining to
"Suraksha Chakra". The Commission also thought it fit not
to record any reason or justification for the grant of an
interimorder of injunction in spite of finding as above and
before the matter is investigated and conplaint is finally
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hear d. This apart, the factum of non-availability of any
explanation of nore than 13 years delay has al so not been
delved into by the Commission at all. |In that view of the
matter question of there being any order of injunction at
this stage of the proceeding on the face of the finding as
passed by the Comm ssion itself does not and cannot arise.
The Appeal No. 2620 of 1998 (Col gate Palnolive (India) Ltd.
VS. Hi ndustan Lever Ltd.) therefore succeeds: The Appea
as filed by the conpl ai nant bei ng No. 3288 of 1998 (H ndustan
Lever Ltd. VS. Colgate Palmolive (India) Ltd.) stands
di sm ssed. Each party to bear its own cost. Be it recorded
that any observation nmade in this order shall not in any way
effect the hearing of the matter before the Conm ssion and
the Comm ssion would be at liberty to deal with the matter
in accordance with the law and wi thout being inhibited by
any observations nade in this order




