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JUDGMENT

Madan B. Lokur, J.

After hearing argunments in this appeal, we had reserved
j udgnent . Wiile preparing the judgnent, it was noticed that the
appel | ant (Raj oo) was not represented in the H gh Court.

The issue that arises, therefore, 1is whether Rajoo was
entitled, as a matter of right, to legal representation in the High
Court. Qur answer is in the affirmative.

The facts:

On 06.12.1998, seven persons including Rajoo are alleged to
have gang-raped ‘G . The Trial Court convicted all of them for the
of fence and sentenced each of themto 10 years rigorous inprisonnent
and a fine of Rs. 500/-. In default thereof they were required to
undergo rigorous inprisonnment for a further period of 3 nonths.

Appeals were filed by all the convicted persons before the High
Court. By its judgnent and order dated 05.09.2006, the Hi gh Court
set aside the conviction in respect of five of the convicts, but

upheld the conviction in respect of Rajoo and Vijay. W have been
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informed that Vijay has accepted the judgnent of the H gh Court.
Only Rajoo has appealed against his conviction and sentence.
Before us Rajoo was represented by |earned counsel who took us
through the material on record and made his subm ssi ons.
Constitutional and statutory provisions :

By the 42r Anmendnent to the Constitution, effected in 1977,
Article 39-A was inserted. This Article provides for free legal aid
by suitable |egislation or schenes or in any other nmanner, to ensure
that opportunities for securing justice are not denied to any
citizen by reason of economc or other disabilities. Article 39-A
of the Constitution reads as follows: -

39A. Equal justice and free legal aid. — The
State shall secure that the operation of the
| egal system pronotes justice, on a basis of
equal opportunity, and shall, in particular,
provide free legal aid, by suitable |egislation
or schenmes or in any other way, to ensure that
opportunities for securing justice are not
denied to any citizen by reason of economc or
other disabilities.

Subsequently, with the intention of providing free |legal aid,
the Central Governnent resolved (on 26t" Septenber, 1980) and
appointed the “Commttee for Inplenenting the Legal Aid Schenes”.
This commttee was to nonitor and inplenent legal aid prograns on a
uniform basis throughout the country in fulfillnment of the
consti tutional mandate.

Experience gained froma review of the working of the conmttee
eventually led to the enactnent of the Legal Services Authorities
Act, 1987 (for short, the Act).
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The Act provides, inter alia for the constitution of a National
Legal Services Authority, a Suprene Court Legal Services Commttee,
State Legal Services Authorities as well as Taluk Legal Services
Commttees. Section 12 of the Act lays down the criteria for
providing |egal services. It provides, inter alia, that every person
who has to file or defend a case shall be entitled to I|ega
services, if he or she is in custody. Section 13 of the Act
provi des that persons neeting the criteria laid down in Section 12
of the Act will be entitled to | egal services provided the concerned
authority is satisfied that such person has a prima facie case to
prosecute or defend.

It is inmportant to note in this context that Sections 12 and 13
of the Act do not make any distinction between the trial stage and
the appellate stage for providing | egal services. In other words, an
eligible person is entitled to |egal services at any stage of the
proceedi ngs which he or she is prosecuting or defending. In fact the
Suprene Court Legal Services Commttee provides |egal assistance to
eligible persons in this Court. This makes it abundantly clear that
| egal services shall be provided to an eligible person at all stages
of the proceedings, trial as well as appellate. It is also inportant
to note that in view of the constitutional nandate of Article 39-A,
| egal services or legal aid is provided to an eligible person free
of cost.

Deci sions of this Court
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Pending the enactnment of the Legal Services Authorities Act,
the issue of providing free legal services or free legal aid or free
| egal representation (all termnms being understood as synonynous) cane
up for consideration before this Court.

Anong the first few decisions in this regard is Hussainara
Khatoon (1V) v. Hone Secretary, State of Bihar, (1980) 1 SCC 98. 1In
that case, reference was made to Article 39-A of the Constitution
and it was held that free |legal service is an inalienable elenent of
“reasonable, fair and just procedure for a person accused of an
offence and it nmust be held inplicit in the guarantee of Article 21
[of the Constitution].” It was noted that this is “a constitutiona
right of every accused person who is unable to engage a |awer and
secure free l|legal services on account of reasons such as poverty,
I ndi gence or inconmuni cado situation.” It was held that the State
is under a mandate to provide a |awer to an accused person if the
circunstances of the case and the needs of justice so require,
subject of course to the accused person not objecting to the

provi ding of a | awer.

The essence of this decision was followed in Khatri (I1) wv.
State of Bihar, (1981) 1 SCC 627. In that case, it was noted that
the Judicial Magistrate did not provide |egal representation to the
accused persons because they did not ask for it. This was found to
be unaccept abl e. This Court went further and held that it was the

obligation of the Judicial WMugistrate before whom the accused were
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produced to informthemof their entitlenent to | egal representation
at State cost. In this context, it was observed that the right to
free legal services would be illusory unless the Magistrate or the
Sessi ons Judge before whom the accused is produced inforns him of
this right. It would also nake a nockery of legal aid if it were to
be left to a poor, ignorant and illiterate accused to ask for free
| egal services thereby rendering the constitutional mandate a nere
paper proni se.

Suk Das v. Union Territory of Arunachal Pradesh, (1986) 2 SCC
401 reiterated the requirenment of providing free and adequate | egal
representation to an indigent person and a person accused of an
of f ence. In that case, it was reiterated that an accused need not
ask for legal assistance — the Court dealing with the case is
obliged to inform himor her of the entitlenent to free |egal aid.
This Court observed that it was now “settled law that free I egal
assi stance at State cost is a fundanmental right of a person accused
of an offence which may involve jeopardy to his life or personal
liberty and this fundanmental right is inplicit in the requirenent of
reasonabl e, fair and just procedure prescribed by Article 21 [of the

Constitution].”

Since the requirenents of |aw were not net in that case, and in
the absence of the accused person being provided wth |egal
representation at State cost, it was held that there was a violation
of the fundanental right of the accused under Article 21 of the

Constitution. The trial was held to be vitiated on account of a
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fatal constitutional infirmty and the conviction and sentence were
set aside.

W propose to briefly digress and advert to certain
observati ons made, both in Khatri (I11) and Suk Das. |In both cases,
this Court carved out sone exceptions in respect of grant of free
|l egal aid to an accused person. It was observed that there “may be
cases involving offences such as economc offences or offences
against law prohibiting prostitution or child abuse and the |ike,
where social justice may require that free |egal services need not
be provided by the State.” W have sone reservations whether such
exceptions can be carved out particularly keeping in mnd the
constitutional mandate and the universally accepted principle that a
person i s presuned innocent until proven guilty. |If such exceptions
are accepted, there may be a tendency to add sone nore, such as in
cases of terrorism thereby diluting the constitutional mandate and
the fundanental right guaranteed under Article 21 of the
Consti tution. However, we need not say anything nore on this
subj ect since the issue is not before us.

The above discussion conclusively shows that this Court has
taken a rather pro-active role in the matter of providing free |egal
assistance to persons accused of an offence or convicted of an
of f ence.

Anot her vi ew
A slightly different issue had recently arisen in Cark wv.

Regi strar of the Manukau District Court, (2012) NZCA 193. The issue
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before the Court of Appeal in New Zeal and was whether |egally aided
defendants in crimnal proceedings are entitled to choose or prefer
t he counsel assigned to represent them The discussion in that case
centered round the New Zealand Bill of Rights Act, 1990 and the
I ssue was answered in the negative.

However, in the course of discussion, the Court observed that
the right of a fair trial is guaranteed by the Bill of R ghts Act
and it is an absolute right. A fundanental feature of a fair
trial is a right to legal representation under the Bill of Rights
Act. Reference was nade to the decision of the Suprene Court of New
Zeal and in Condon v. R (2006) NZSC 62 wherein it was concl uded t hat
representation by a lawer is nearly always necessary for a trial
for a serious offence to be fair. An accused person nust have | ega
representation or at |east should have been afforded a reasonable
opportunity of attaining it when charged with a serious offence.
But, the Suprene Court held that:

“An accused has the right to enploy a l|lawer, but the
state does not guarantee to provide the |awer’s services
— in this respect its role is passive, in the sense that
It nmust not inpede the exercise of the right by the
accused. The exception is under s 24(f) [of the Bill of
Ri ghts Act], when the accused does not have sufficient
nmeans to provide for |egal assistance. Even in such a
case, however, it is the accused who nust take the

necessary steps to obtain assistance under the Lega
Services Act.”

It was noted that the Suprene Court agreed with the H gh Court

of Australia in Dietrich v. R 1992 HCA 57 that, other than in
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exceptional circunstances, “an accused who conducts his or her own
defence to a serious charge, w thout having declined or failed to
exercise the right to legal representation, would not have had a

fair trial.” A conviction obtained in such circunstances would be
quashed unless the prosecution is able to satisfy the appellate

Court that the trial was actually fair

That there is a right of legal representation available to an
accused is undoubted, even in New Zeal and and Australia. The only
poi nt of disagreenment appearing from Condon, as far as we are
concerned, is whether the accused should be asked whether he or she
requires |egal assistance or not. The Suprenme Court in New Zeal and
appears to have taken the view that the role of the State (and
i ndeed of the Court) in this regard is passive. The view taken by
this Court on issues of l|legal representation, on the other hand, is
pro-active and an obligation is cast on the Court to enquire of the
accused or convict whether he or she requires legal representation

at State expense.

Concl usi on:

Under the circunstances, we are of the opinion that neither the
Constitution nor the Legal Services Authorities Act makes any
distinction between a trial and an appeal for the purposes of

providing free legal aid to an accused or a person in custody. W
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are also of the view that the H gh Court was under an obligation to
enquire from Rajoo whether he required |egal assistance and if he
did, it should have been provided to himat State expense. However,
since the record of the case does not indicate any such endeavour
havi ng been made by the Hi gh Court, this case ought to be re-heard
by the Hi gh Court after providing Rajoo an opportunity of obtaining

| egal representation.

We dispose of this appeal by setting aside the judgnent and
order dated 05.09.2006 passed by the Hi gh Court of Madhya Pradesh at
Jabal pur in Crimnal Appeal No.3 of 1991 and remt the case records
back to the H gh Court for a fresh hearing. W request the High
Court to expedite hearing the appeal.

......................... J.

............... J.
(Madan B. Lokur)
New Del hi ;
August 9, 2012
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