http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 10

PETI TI ONER
RAM CHANDRA PALAI AND OTHERS

Vs.

RESPONDENT:
THE STATE OF ORI SSA AND OTHERS

DATE OF JUDGVENT:
20/ 01/ 1956

BENCH

BHAGWATI, NATWARLAL H
BENCH

BHAGMATI , NATWARLAL H
DAS, SUDH RANJAN
JAGANNADHADAS, B

SI NHA, BHUVNESHWAR P
| MAM SYED JAFFER

Cl TATI ON
1956 AIR 298 1956 SCR (8) 28

ACT:

Fundanental Rights, /infringement of-Acts creating virtua
State nonopoly in notor transport basiness-Application of
one Act to certain groups of owners and another to certain
others operating different routes in different localities-If
makes for discrimnation and inequality-1f restricts rights
to hol d property and practise trade and busi ness-
Notification termnating permtsfor taking over ‘transport
business, if confiscates property wthout conpensation-
Freedom of inter-state and intrastate trade, if afundanental
right" Constitution of India, Arts. 14, 19(1)(f) and (g),
31(2), 301, 3050Crissa Motor Vehicles (Begulation of Stage
Carriage and Public Carrier’s Services) Act, 1947 (Orissa
Act XXXVI of 1947), s. 4---Oissa Mtor Vehicles (Arendnent)
Act, 1948 (Orissa Act | of 1949), S 1

HEADNOTE:

The petitioners were owners of Stage Carriage  Services
hol ding -permits under the Mtor Vehicles Act of 1939, The
State CGovernnent of Orissa, in pursuance of its schenme of a
Nati onali sed State ' Transport as contenpl ated by the Oissa
Motor Vehicles (Regulation of Stage Carriage ('and Public
Carrier’s Services) Act of 1947 (Oissa Act XXXVl of ~ 1947)
and Oissa Act | of 1949, which anended the provisions of
the Mtor Vehicles Act of 1939, issued notifications under
those Acts intimating the owners of different Stage Carri age
Services operating different routes within the districts of
Oissa that with effect fromthe 1st of January, 1955,
either the Oissa Road Transport Co. Ltd., or the State
Transport Service, fornmed under the two Acts, woul d
exclusively operate the said routes. The owners inpugned
the Acts as unconstitutional and violative of their funda-
mental rights. It was contended that the two Acts, whose
provisions were materially different, discrimnated against
them and in favour of the aforesaid transport services as
also in their arbitrary application to different zones and
territories of the State and contravened Art. 14 of the
Constitution. It was further contended that the provisions
of the Acts and rules framed thereunder infringed Arts.
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19(1)(f) and (g) by putting restrictions on the rights to
hold property and to practise trade and business, that the
Noti fi cati ons

29

purporting to take away their transport busi ness ampunted to
confiscation wthout conpensation and infringed Art. 31(2)
and lastly, that the inpugned Acts violated freedom of
inter-state and intrastate trade guaranteed by Art. 301 of
the Constitution.

Hel d, that the owners of Stage Carriage Services operating
a particular route or in a particular area forned a separate
group or class by thenmselves and so | ong as each one of such
a group or class was governed by the sane Act and treated
JUDGVENT:
the best judge as to which of the two inpugned Acts, or the
Act of 1939 which they sought to anend, should, in its
admini strative convenience, be applied to a particular
locality or what node it should follow for the inplenen-
tation of 'its scheme and such zonal or territorial divisions
it thought fib to make for that purpose according to
di fferent  _circunstances prevailing in different localities
could not be held to be either discrinmnatory or violative
of the equal protection of law.

That the position of the permt-holders under the two
Acts was not on a par, and was materially different and they
fell into two distinct classes and, consequently paynent of
conpensati on under one and non-paynent -under the other did
not nmake for discrimnation

That the contention that the inpugned Acts created a
nmonopoly in favour of either the Joint-Stock Conpany or the
State by ousting the private Stage Carriage Services from
the business and thereby infringed Art. 19(1)(f) was no
| onger tenable in view of Art. 19(6) of the Constitution as
amended by the Constitution (First Anendment) Act of 1951.
Saghir Ahmad v. The State of U-P. ([1965] 1 S.CR 707),
hel d i nappl i cabl e.

Bhikaji Narain Dhakras v. The State of Madhya Pradesh
([1955] 2 S.C.R 589), applied.

That the provisions of the inpugned Acts could not be

hel d to contravene Arts. 19(1)(f) —and 31(2)  of the
Constitution as the Act of 1947 did provide for conmpensation
for premature term nati on and under the Act of 1949, renewa
could not be clained as a mtter of right and any
deprivation of proprietary right would be by authority  of
I aw.
That freedomof inter-state or intrastate trade guaranteed
by Art. 301 of the Constitution is not . one of t he
fundanental rights that can be enforced under Art. 32 of the
Constitution and Art. 305 as anmended by the Constitution
(Fourth Anendnment) Act of 1955 was a conplete answer to that
contention of the petitioners.

&

ORI G NAL JURI SDI CTI ON: Petitions Nos. 604, 605,

647-649) 663, 671 and 692 of 1954.

Petitions under Article 32 of the Constitution of India for
the enforcenent of fundanental rights.

30

S. P. Sinha, (B. Patnaik, with himj for the petitioners
in P. Nos. 604, 605, 649 and 663 of 1954.

M C. Setalvad, Attorney-Ceneral of India, (Porus A Mehta
and P.G Cokhale., with him) for the respondents in all the
Petitions.
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1956. January 20. The Judgnent of the Court was delivered
by

BHAGWATI J.-These petitions wunder article 32 of t he
Constitution are filed by the owners of Stage Carriage
Services plying their buses on several routes in the
districts of the State of Orissa inmpugning the provisions of
Oissa Act XXXVI of 1947 and Orissa Act | of 1949 as
violative of their fundanental rights. They raise a conmmon
guestion of |aw and can be di sposed of by one judgnent.

The State of Orissa enbarked upon a schene of Nationalised
State Transport and, as a first step towards it, enacted an
Act styled the Orissa Mtor Vehicles (Regulation of Stage
Carriage and Public Carrier’s Services) Act, 1947 (Oissa
Act XXXVl of 1947), which nodified the provisions of the
Mot or Vehicles Act, 1939, for the better regulation of Stage
Carriage and Public Carrier”s Services in the Province of

Oissa. This Act ‘envi saged the formation of a Joint-Stock
Conpany in which the Central and the Provincial Governnents
shal |l together have controlling interests for providing in

stages or in one stage a nore efficient administration of
the entire stage carriage and public carrier’s services in
the Province of Orissa. ~Such-a Conpany was to be authorised
to run stage carriage and public carrier’s services in the
Province of Orissa to the exclusion of all other persons in
the routes and areas over which it extended its activities,
and with that end in view the provisions of the Motor
Vehicles Act, 1939, were nodified as therein specified.
Secti on 4 of the- Act provided that the Provi nci a
Government may, if they think fit by notification direct
that the powers conferred by the Mdtor Vehicles Act, 1939,
on a Provincial Transport Authority or Regional  Transport
Aut hority shal

31

be held in abeyance with respect to the issue, renewal,
suspension or transfer of permts for stage carriage
services and public carrier’s services. Such a notification
was to be effective according tothe directions either in
the whole of the Province or in any specifled area or in
respect of any specified route or routes. On the issue of
such a notification, the abovenentioned powers conferred on
the Provincial Transport Authority or the Regional Transport
Authority were to be held in abeyance —and all pernts
i ssued, renewed or transferred by them were to ~becone
i noperative and the Provincial Governnment alone was to have
the power to issue or renew pernits or to ~grant  tenporary
permits or to suspend or to transfer pernits for stage
carriage services and public carrier’s services.

VWiilst the State of Orissa was exam ning the question of
the formation of such a Conmpany, the nerger of feudatory
States of Orissa with the Province of Orissa took place on
the 1st January, 1948. Sone of these Durbars had their own
transport services and these were taken over by the State
CGovernment of Orissa. Oissa was then divided into 5 zones
for the purpose of proper devel opment of road transport,
viz., Sanbal pur, Keonjhar, Koraput, Ganjam and Cuttack
zones. It was decided by the Governnent to nationalise
passenger service transport in the first three zones to be
run departnentally based on the nucl eus services taken over
from the feudatory States which had merged. In order to
give, effect to this decision, the Orissa Mtor Vehicles
(Amendrent) Act 1948 (Orissa Act | of 1949) was enacted
whi ch further anmended the Mdtor Vehicles Act, 1939, in the
manner therein specified. Section 1(3) of that Act provided
that the renmaining provisions of the Act shall cone into
force in such specified areas of the district or districts




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 10

as the Provincial Governnent may by notification from tine
to time appoint. The Provincial Government nmay also by
notification wthdraw the remaining provisions of the Act
from any specified areas. It Was further provided that on
and fromthe date when the renai ning provisions of the Act
cane into force in any specified areas, the

32

provi sions of Oissa Act XXXVl of 1947 shall be repealed in
respect of the said specified areas and when the renmining
provisions of the Act were withdrawn from any specified
areas, the provisions of Oissa Act XXXVI of 1947 shall be
deemed to be revived in the said specified areas from the
date of publication of the notification of wthdrawal.

The effect of these provisions was that in those areas or
districts where a notification under section 4(1) of the
Oissa Act XXXVI of 1947 was not issued, the provisions of
the Motor Vehicles Act, 1939, continued to apply; where such
a notification was issued, the provisions of Oissa Act
XXXVl of 1947 canme to be applied except where, by virtue of
the power reserved under section 1 of Oissa Act | of 1949,
the remaining provisions of that Act were brought into force
by a notification issued in that behal f, in which case the
provisions of Oissa Act XXXVI of 1947 were repealed in
respect of the said specified areas and the provisions of
Orissa Act | of 1949 becaneapplicable. These were the three
distinct sets of circunstances which would prevail at a
given time after the enactnment of Orissa Act | of 1949
according as the relevant notifications under section 4(1)
of Orissa Act XXXVI of 1947 or under section 1(4) of Oissa
Act | of 1949 were issued bringing particular area or areas
within the operation of the said respective Acts.

Whereas a Joint-Stock Conpany in which the Central and the
Provincial Governments were together to -have controlling
interests was envisaged in Oissa Act XXXVI of 1947, ' State
Transport Service was envisaged in Orissa Act | of | 1949
which defined State Transport Service to nean a service in
which the Oissa State has entire or partial financia
i nterest and which the Provincial Governnment may by notifi-
cation declare to be a State Transport Service for the
pur poses of the Act. A Joint-Stock Conpany was accordingly
formed in 1950 which was called the Oissa Road  Transport
Co., Ltd. The Transport Services which were run through the
Joi nt-stock Conpany were ternmed the "Rationalised Services".
The
33
Services which were run through the State Transport -~ Service
were terned the "Nationalised Services".

In pursuance of the above scheme of Nationalised State
Transport, the State Gover nirent of Oissa i ssued
notifications and press notes which gave intimtion to the
owners of Stage Carrier Services operating on the  severa
routes within the districts of Orissa that with effect. from
the 1st January 1955 either the Orissa Road Transport . Co.,
Ltd., or the State Transport Service will be operating the
sai d respective routes. That was the occasion for the above
petitions being filed by the owners of the Stage Carriage
Services plying their buses on the said respective routes
i mpugni ng Orissa Act XXXVI of 1947 and Orissa Act | of 1949
as unconstitutional and void as aforesaid.

The petitions before us are not Confined to the areas and
routes where only Rationalised Services or Nationalised
Services are contenplated to be introduced by the State
Government. Petitions Nos. 604 of 1954, 648 of 1954, 664 of
1954, 666 of 1954 and 671 of 1954 are concerned with the
nati onal i sation of the services and the routes operated upon
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by the petitioners in those petitions are intended to be
served by the State Transport Service. Petitions Nos. 605
of 1954, 647 of 1954, 649 of 1954, 663 of 1954 and 665 of
1954 are concerned with the rationalisation of the services
and the routes operated upon by the petitioners in those
petitions are intended to be served by the Oissa Road
Transport Co., Ltd. Petition No. 692 of 1954 is not clear
whet her the schene to be put into operation by the State
Covernment in the route operated upon by the petitioner
therein is intended to be nationalised or rationalised. One
thi ng, however, is conmmon between all these petitioners that
their permts under which they have been operating their
buses upon those routes for the last several years are
liable to be either term nated or cancelled or are not to be
renewed under the schenme of Nationalised Road Transport
Services and either the State Government or the Transport

Authorities wll grant the permits on those routes only to
the Orissa Road

5

34

Transport Co. Ltd or the State Transport Service as the case
may be.

The provisions of the inpugned Acts were attacked on the
ground that there was discrimnation in favour of the State
Transport Service and the Oissa Road Transport Co. Ltd. It
was urged that the State could not discrimnate against
persons in its own favour as well as in favour of the Joint-
Stock Conpany formed for carrying on notor transport
busi ness as that woul d be a negation of equality guaranteed
under article 14 of the Constitution. It was also urged
that zonal and territorial discrimnation-in the application
of the inpugned Acts arbitrarily offended against article 14
of the Constitution. A further ground of , attack was that
the said provisions of the inmpugned Acts and the  rules
framed thereunder infringed article 19(1)(f) and (g) of the
Constitution as they put restrictions on the citizens
regarding their rights to hold property and to /practice
trade or business. Article 31(2) was also alleged to have
been infringed because the Gazette Notification of the State
of Orissa purporting to take away the petitioners notor
transport business anobunted to confiscation and the inte-
rests of the petitioners in a comrercial —undertaking were
purported to be acquired w thout maki ng any provisions for
conpensati on. The inpugned Acts, it was alleged, also
viol ated the guarantee of freedomof inter-State-and intra-
state trade enbodied in article 301 of the Constitution

Qur attention was drawn to the rel evant provisions of the
Motor Vehicles Act, 1939, Oissa Act XXXVI of 1947 and
Oissa Act | of 1949 regarding the issue and renewal of
permts. Under the Mtor Vehicles Act, 1939, the Provincia
Transport Authority and the Regional Transport “Authority
were invested wth the requisite powers in this 'behalf.
Sections 47 and 55 prescribed the matters to be considered
by the Regional Transport Authority in considering applica-
tions for stage carriage pernmts and public carrier’s
permts and section 58 provided for the duration and renewal
of pernmits. So far as renewals of pernits were concerned,
it was provided that, other conditions

35
being equal, applications for renewal shall be gi ven
preference over new applications for permts. Wen a

notification was issued under section 4(1) of Oissa Act
XXXVl of 1947, the powers conferred on the Provincia
Transport Authority or the Regional Transport Authority by
the Mdtor Vehicles Act, 1939, were held in abeyance and the
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Provincial Governnent al one was invested with the power to
issue or renew permts. |In the granting or refusing to

grant such permits, the Provincial Governnent was not bound
to take into consideration the matters specified in sections
47 or 55 of the Motor Vehicles Act) 1939. The Provincia
CGovernment was al so authorised by notification to cancel any
permt granted under the Mdtor Vehicles Act, 1939, without
following the provisions of section 60 of that Act. The
only provision which was nade in section 6 of Oissa Act
XXXVl of 1947 in this behalf was that when a pernit becane
i noperative under section 4(2) or was cancelled under
section 5 of that Act, conpensation as therein prescribed
was payabl e to such permt hol der.

Sections 3 and 4 of Orissa Act | of 1949 added two further
clauses to sections 47 and 55 of the Motor Vehicles Act,
1939, viz.)

" (g) other conditions being equal, in the interest of
proper co-ordination of transport facilities, the expediency
of giving due consideration to a State Transport Service;

(h)the " _necessity for preventing unhealthy conpetition in
any route or-routes or area on which the State Transport
Service may ply;"

It was pointed out that the whole schene of Oissa Act
XXXVl of 1947 and Orissa Act | of 1949 was to oust the
owners of stage carriage service from business and create a
virtual nonopoly in favour of the Orissa Road Transport Co.
Ltd. or the State Transport Service and thus discrimnate
agai nst persons in favour of the Joint-Stock Conpany or the
St ate. Even t hough the Provincial Government was invested
with power to issue or renew the permts which would become
i noperative, under section 4(2) (b) of Olissa
36
Act XXXVI of 1947, that power woul d be exercised only having
regard to the object which the State Government had in view
in enacting that Act and the only result would be the issue
of permts in favour of the OrissaRoad Transport Co. ' Ltd.
The position under Orissa Act | of 1949 would be no better
in spite of <clauses (g) and (h) having been ‘added to
sections 47 and 55 of the Mdtor Vehicles Act, 1939, because
the expediency of giving due consideration to a State
Transport Service and the necessity for preventing unheal thy
conpetition therein mentioned woul d al so have the effect  of
el imnating the private-owned stage carriage service
altogether and replacing in its stead the State Transport
Servi ce.

It was also pointed out that the State Government had
arbitrarily and without any rational basis selected certain
districts Iike Ganjam and Puri and parts of Cuttack District
for starting the Oissa Road Transport Co. Ltd., and had
i ntroduced State Transport Service in certain ot her
districts such as Sanbal pur, Keonjhar, Bolangir “and sone
parts of Cuttack District. Oissa Act XXXVl of 1947 was
applied to the former Districts while Orissa Act | of « 1949
was applied to the latter Districts. The provisions of both
the Acts being materially different as set out above the
application of one Act to particular districts of the State
and of the other Act to the other districts of the State was
violative of the guarantee of equal protection of [|aws
enshrined in Article 14 of the Constitution. The owners of
stage carriage services to whom Orissa Act XXXVl of 1947
applied had the additional advantage of having conmpensation
granted to themin accordance with the ternms of section 6
t hereof whi ch advantage was not available to those owners of
stage carriage services to whom Orissa Act | of 1949 was
appl i ed. There was also a further advantage which was
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available to the persons to whom Orissa Act XXXVI of 1947
applied and it was section 8 of the Act which provided that,
when pernmits had been cancell ed by the Provincial Governnent
under the provisions of the Act, the Provincial Governnent
may, by notification, require such

37

permt holders or owers to sell any specified vehicle or
vehicles and any other novable or i mobveabl e property used
in connection wth the operation and nai ntenance of such
vehicle or vehicles, to the Company, when so constituted, at
the rates assessed in the prescribed nanner. This advantage
was not available to the persons to whom Orissa Act | of
1949 appli ed.

It bhas, however, to be renenbered that the Schene of
Nati onalised State Transport had its originin the Wite
Paper published by the Government of India towards the end
of the year 1944 with a viewto renoving the difficulties
coming ~in the way of proper devel opment of road transport
and the need for cheap, efficient and rapid road transport
services ~and the elimnation of wasteful conpetition had
been enphasized therein. ~The nmatter was di scussed at the
neeting of the Transport Advisory Council held in 1945 and
the Transport Advisory Council had then drafted a code of
principles and practice for regulating the co-ordination of
rail-road transport services which were later ratified by
the State Governnent and accepted by the Governnent of

I ndi a. It was this schene which was enbarked upon by the
State of Oissa and several steps were taken by the State
CGovernment in order to inplenent that scheme. The first

step towards such inplenentation was the enactment of Oissa
Act XXXVI of 1947 which envisaged the formation of ‘a Joint-
Stock Conpany in which the Central and the Provincia

Governments shall together have controlling i nterests.
Bef ore such a Conpany could be formed the feudatory States
in Orissa had nerged in the Province on the 1st January 1948
and the State Government had on its-band transport services
which were owned by such States and had been taken over by
the State Government of Orissa.  These transport  services
formed the nucleus on the basis. of which the State
CGovernrent thought of adopting another node of inplenenting
the schene of Nationalised State Transport and Orissa Act |
of 1949 was passed envisaging the State Transport Service
which would also serve the sane purpose. Wen these two
nodes of inplenentation, viz., the formation of a

38

Joi nt-Stock Conpany and the starting of the State Transport
Service, were adopted by the State Governnent, the question
naturally arose as to bow these two different ideas could be
worked out the fulfil nment of the end in view ' The nucl eus
for transport services which had been owned by the /State
Government had to be utilised so far as it was available and
having regard to the situation as it obtained, the State
CGovernment naturally thought of applying Orissa Act | of
1949 to certain districts of the State | eaving the other
districts to be served by the node envisaged in Oissa Act
XXXVl of 1947. Such a zonal or territorial or geographica

di vi si on of the several districts of the State for
i mpl ementati on of the schenme of Nationalised State Transport
by either the formation of a Joint-Stock Conpany or the
running of the State Transport Service was based on the
availability of the transport services acquired by the State
CGovernment from the various nerging States and if such a
di vi si on was nmade having regard to the situation as it thus
obtained, no challenge could be made against it on the
ground of discrimnation or the denial of equal protection
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of laws. What was essential was that, as between the owners
of stage carriage services operating on a particular route
or in a particular area, no discrinmination should be nmade
and all should be treated alike. |[If each one of such owners
had the sane Act applied to themthey could not be heard to
conplain about any discrimnation. They formed a separate
group or class by thenselves to be treated in a particular
manner having regard to the exigencies of the situation and
the CGovernment was the best judge of the circunstances which
obtained wthin the particular locality which necessitated
t he application of one Act or the other f or t he
i mpl enentation of the _schene. If the State Transport
Services were not sufficient in nunber and could not fully
serve the purpose sought to be achieved, the State
CGovernment would well be withinits rights to forma Joint-
Stock Conpany as envisaged in Oissa Act XXXVl of 1947 and
if such a JointStock Conpany could not be formed within a

39

neasur abl e di stance of tinme, the State Governnment coul d very
well all'owthe old order of things to continue under which
the owners of stage carriage services would be governed only
by the provisions of the Motor Vehicles Act, 1939. It all
depended wupon the admi nistrative convenience as to whether
the State CGovernnent could adopt one node of inplementation
of the schene or the other and no blanme could be laid at its
door if, in the circunstances of this case, it adopted one
node of inplenentation in one district or part of a district
and adopted another node of inplenentation in another
di strict or another part of a district provided, however, as
we have stated above, all persons who were operating on a
particular route or routes or were located in a particular
area or disict were treated equally and wi thout any d nation
i nterse. Such zonal or territorial or geogra phi ca
division, therefore, would not be violative the  equa
protection of |aws.

A further argunment which was addressed before us on behalf
of the petitioners may be noted here and it was that Oissa
Act | of 1949 bad been applied to sonme of themand that Act
provided for no conpensation to be given to themas in the
case of those owners of stage carriage services to whom
Oissa Act XXXVI of 1947 had been applied. That, it was
contended, was discrimnatory as between the several owners
of stage carriage services and thus violated Article 14 of
the Constitution. This argunment, however, ignores the fact
that wunder Oissa Act XXXVl of 1947, the pernits issued or
renewed in favour of the owners of stage carriage -services
by the Provincial Transport Authority or  the Regiona
Transport Authority cease to be operative or are cancelled
by the Provincial Governnent as the case wmy be and
conpensation is given to such permt holders for/ such
premature term nation or cancellation of their permits. The
owners of stage carriage services to whom Orissa Act || of
1949 is applied stand, however, on a different footing.
Their permts continue for the normal period and the
considerations which are laid down in clauses (f) and (g)
whi ch have been thereby added to sections 47 and 55 of the
Mot or Vehi cl es Act, 1939, would come into
40
pl ay when these permits which have expired by |apse of time
cone to be considered for renewal on applications made by
permt holders in that behalf. These permts may or nay not
be renewed in favour of these permt holders but the non-
renewal of such pernmits would not be on a par wth the
premature ternmination or cancellation of the pernmits held by
the owners of stage carriage services to whomthe provisions
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of Orissa Act XXXVI of 1947 were applied. The t wo
positions, therefore, are not simlar and the permt holders
under Orissa Act | of 1949 do not fall in the sane class or
group as the permit holders under Orissa Act XXXVl of 1947.
There is no question, therefore, of any discrimnation
bet ween these two cl asses or groups of permt holders and it
cannot be validly urged that the provisions of the inpugned
Acts in so far as they applied to different classes or
groups of permt holders are in any nanner violative of the
fundanental right enbodied in article 14 of the Con-
stitution.

The argurment that the provisions of the inmpugned Acts were
designed with a viewto oust the private stage carriage
services from business altogether and were intended to
create a virtual nonopoly.in favour of the Joint-Stock
Conpany or the State as the case maybe is also now of no
avail. Saghir Ahnmad' s case(l) was particularly relied upon
by the petitioners -in support of their contentions but
article 19(6) of the Constitution as anmended by the
Constitution (First Amendnent) Act, 1951, enacts t hat
“Not hi ng in sub-clause (g) shall affect the operation of any
existing lawin so far as it inposes, or prevent the State
from making any law inposing, in the interests of the
general public, reasonable restrictions on the exercise of
the right conferred by the said sub-clause, and, in
particular, nothing in the said sub-clause, shall affect the
operation of any existing lawin so far as it relates to, or
prevent the State from naking any lawrelating to,--

(1) e

(ii)the carrying on by the State, or by a corporation owned
or controlled by the State, of any trade,

(1) [1955] 1 S.C R 707.

busi ness, industry or service, whether to the exclusion

conplete or partial, of <citizens or otherw se", Thi s
amendnment excludes all argunment in regard to the alleged
ousting of the private-owned stage carriage services and the
creation of a virtual nonopoly in favour of the Joint-Stock
Conpany or the State. The Oissa Road Transport Co. Ltd.
which is a Joint-Stock Conpany fornmed under the provisions
of Orissa Act XXXVl of 1947 and the State Transport Services
which are envisaged in Oissa Act | of 1949 woul d,
therefore, be able to carry on their business even if it
resulted in the conplete elimnation of the privateowned
stage carriage services wthout any violation of t he
fundanental right guaranteed under article 19(1)(g) of the
Constitution.

It was attenmpted to be argued on behalf of t he
petitioners that the anmendment of article 19(6) of the
Constitution would not affect the position as it obtained
under the inpugned Acts because these Acts had been long in
operation before the anendnent cane into force -and the
petitioners were entitled to relief based on our decision in
Saghir Ahmad' s case, supra. A simlar argument was ' sought
to be advanced before us in Petitions Nos. 189 to 193 of
1955 -Bhi kaji Narain Dhakras v. The State of Madhya Pradesh
& Another")-and that argunent was repelled by us in the
manner foll ow ng:

"The contention of the respondents before wus is that
al t hough the anmending Act, on the authority of our decision
in Saghir Ahmad s case (supra), becane on and fromthe 26th
January 1950 void as against the citizens to the extent of
its inconsistency with the provisions of article 19(1)(g),
nevert hel ess, after the 18th June 1951 when cl ause (6) was
amended by the Constitution (First Anendrment) Act, 1951 the
amendi ng Act ceased to be inconsistent with the fundanenta
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ri ght guaranteed by article 19(1) (g) read with the anended
clause (6) of that article, because that clause, as it now
stands, pernits the creation by law of State nmonopoly in
respect, inter alia, of nobtor transport business and it
became operative again

(1) [1955] 2 S.C.R 589.

6

42

even as against the citizens................ I n our judgnent
the contentions put forward by the respondents as to the
effect of the Constitution (First Anendment) Act, 1951 are
wel | -founded and the objections urged against them by the
petitioners are untenabl e and rmust be negatived"

It is hardly necessary for us to consider the further
contention urged by the petitioners, viz., that t he
fundanmental right guaranteed under article 19(1)(f) and
under article 31(2) had been violated. |If the permts held
by them under the Mdtor Vehicles Act, 1939, were prematurely
term nated or cancelled under the provisions of Orissa Act
XXXVl of 1947 conpensation was provi ded by the Act itself.
If there was no renewal of their permits on the expiration
thereof after they had run for their normal period by virtue
of the provisions of Orissa Act | of 1949, no claimcould be
made by them on the score of such non-renewal because
renewal was not a matter of right. The Provincial Transport
Authority or the Regional Transport Authority would be well
within their rights to refuse such renewal having regard to
the provisions of the anended sections 47 and 55 of the
Motor Vehicles Act, 1939, and, if at all there was any
deprivation of their proprietary rights, it would be by
authority of |aw

Nor need we pause to consider the |ast contention urged on
behal f of the petitioners that the inmpugned Acts violated
the guarantee of freedomof inter-State and intrastate trade

or business enbodied in article 301 of the Constitution. In
the first instance, it is not a fundanental right conferred
by Part IIl of the Constitution which can be enforced by a

petition under article 32. Moreover, article 305 as it
stood before the anendnent and the amended article 305 which
cane into effect after the Constitution (Fourth Anendnent)
Act, 1955, afford a conplete answer to this contention of
the petitioners.

The result, therefore, is that there is no substance in
any of the contentions urged on behalf of the petitioners
and the petitions nust, therefore, stand dismissed as
ordered by us al ready.
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