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Briefly stated the facts are as follows:

On 13th December, 2001 five terrorist attacked the Parlianment of India. After an

encounter, with the security forces, the five terrorists were shot dead. A F.|1.R was | odged
by the Station House Oficer, Police Station, Parliament Street. A case under Sections
120, 120B, 121, 121A, 122, 124, 186, 332, 353, 302, and 307 IPC, Sections 3, 4 and 5 of

the Expl osive Substances Act and Sections 25 and 27 of the Arns Act was registered.

I nvestigation was then initiated. (Fromthe slain terrorists apart fromarns, amrunitions
and other itens, three nobile phones, 6 simcards and slips of paper containing five

nobi | e tel ephone nunbers and ot her two tel ephone nunmbers were recovered. It is the

case of the prosecution that due to urgency authorisation tointercept was granted by the
Joint Director of Intelligence Bureau, who was associated with the investigation. It is the
case of the prosecution that this authorisation was as per the provisions of the Tel egraph
Act i.e. Section 5 of the Tel egraph Act read with Rule 419A It is the case of the
prosecution that the interception disclosed the involvenent of the respondents in the
conspiracy to attack the Parlianent of India. It is the case of the prosecution that as a
result of the interceptions and the interrogation of the respondents, it was disclosed that
the slain terrorists and the respondents were.in touch with one Ghazi Baba, who is a
Paki st ani national and the supreme commander of Jai sh-e-Mhamred which is a notified

and banned terrorist organisation under Section 18 of Prevention of Terrorism Act, 2002

and the schedule thereto (the Prevention of TerrorismAct will hereinafter be referred to
as POTA). It is the case of the prosecution that after the investigating officers had, in th
e

course of the investigation, collected the relevant and cogent material it was found that a
case under POTA was made out. It is the case of the prosecution that rel evant sections of
POTA were added on 19t h Decenber, 2001 only after it was ensured that offences under

POTA were nade out. It is the case of the prosecution that this was done in view of the
wel | established aw laid down by this Court, in the context of TADA, that there nust be
due application of mind and cogent material before the special rigorous reginme is added.

It is the case of the prosecution that on 31st Decenber, 2001 and 19th January, 2002 the
Hone Secretary approved the interception

It is the case of the prosecution that after the investigation was conpleted the
charge-sheet was filed on 14th May, 2002. It is the case of the prosecution that copy of the
transcripts of the intercepted conversation were given to the accused along with the

charge sheet. On 8th July, 2002 the respondents applied before the Special Judge seeking

a direction that the intercepted conversati on not be used as evidence in the trial for
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proving the charge/s under POTA. The procedure which the Special Judge shoul d have
followed is as laid down by this Court in the case of Bipin Shantilal Panchal versus State
of Gujarat and Another reported in (2001) 3 SCC 1. In this case it has been held as
fol | ows:

"12. As pointed out earlier, on different occasions the trial Judge

has chosen to deci de questions of adm ssibility of docunments or other

itens of evidence, as and when objections thereto were rai sed and then
detail ed orders were passed either uphol ding or overruling such

objections. The worse part is that after passing the orders the trial court
wai ted for days and weeks for the parties concerned to go before the

hi gher courts for the purpose of challenging such interlocutory orders.

13. It is an archaic practice that during the evidence-collecting

stage, whenever any objection is raised regarding adm ssibility of any
material in evidence the court does not proceed further without passing
order on such objection: But the fallout of the above practice is this :
Suppose the trial court, in a case, upholds a particul ar objection and
excludes the material frombeing admtted in evidence and then proceeds

with the trial and di sposes of the case finally. If the appellate or the
revi si onal court, when the same question is recanvassed, could take a

di fferent view on the admi ssibility of that material in such cases the
appel | at e court woul d be deprived of ‘the benefit of that evidence, because
that was not put on record by the trial court. In such a situation the higher
court may have to send the case back to the trial court for recording that
evi dence and then to di spose of the case afresh. Wiy should the tria

prolong |ike that unnecessarily on account of practices created by

oursel ves. Such practices, when realised through the course of |ong period
to be hindrances which inpede steady and sw ft progress of tria

proceedi ngs, nust be recast or rempulded to give way for better substitutes
whi ch woul d hel p acceleration of ‘trial proceedings.

14. When so recast, the practice which can be a better

substitute is this: Wenever an objection is raised during evidence-taking
stage regarding the adm ssibility of any material or itemof oral evidence
the trial court can make a note of such objection and mark the objected
docunent tentatively as an exhibit in the case (or record the objected part
of the oral evidence) subject to such objections to be decided at the | ast
stage in the final judgment. If the court finds at the final stage that the
obj ection so raised is sustainable the Judge or Magi'strate can keep such

evi dence excluded from consideration. In our view there is noillegality in
adopting such a course. (However, we nmeke it clear that if the objection
relates to deficiency of stanp duty of a document the court has to decide
the objection before proceeding further. For all other objections the
procedure suggested above can be foll owed.)

15. The above procedure, if followed, will have two

advantages. First is that the time in the trial court, during evidence-taking
stage, would not be wasted on account of raising such objectionsand the
court can continue to exani ne the witnesses. The w tnesses need not wait

for long hours, if not days. Second is that the superior court, when the
sane objection is recanvassed and reconsi dered in appeal or revision

agai nst the final judgnent of the trial court, can determ ne the correctness
of the view taken by the trial court regarding that objection, wthout
bothering to remt the case to the trial court again for fresh disposal. W
may al so point out that this measure woul d not cause any prejudice to the
parties to the litigation and would not add to their misery or expenses.

16. We, therefore, make the above as a procedure to be

followed by the trial courts whenever an objection is raised regarding the
adm ssibility of any material or any itemof oral evidence."

Had the Special Judge followed the above dictum no prejudi ce woul d have been caused

to the respondents inasmuch as their arguments/objections would have been deci ded at

the stage of final hearing. If the Court was in their favour the evidence could have been
eschewed and not considered. Any decision given at that stage could then have been
chal |l enged in the appeal under Section 34, POTA. lgnoring the above dictumthe Specia
Judge chose to hear detailed argunments and by his order dated 11th July, 2002, disnissed
the applications. The Special Judge held that the evidence collected by various police

of ficials when the case was regi stered under different provisions of |aw cannot be washed
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away nerely because the provisions of POTA were added on 19th Decenber, 2001. The

Speci al Judge held that the provisions of POTA had to be followed only if the

i nvestigati on was done under the provisions of the POTA. By dictating an order and
passing the interlocutory Order the Special Judge enabl ed the respondents to adopt the
course that they have. This has resulted in a peculiar situation where two judges of the
Hi gh Court, hearing the statutory appeal under Section 34, POTA, nmay be precl uded
fromdeciding an inportant point of |law by an order passed by a Single Judge of the Hi gh
Court.

Thereafter the trial proceeded. The evi dence was recorded/t aken.

The respondent Ms Navjot Sandhu filed Criminal Wit Petition No 774 of 2002.

On 22nd July, 2002 the foll owi ng order was passed therein:

"Learned counsel for the petitioner wishes to withdraw this petition in

order to take appropriate action in accordance with |aw. Leave as prayed is

grant ed.

Cl. W 774/ 2002 and Crl. M 588/2002 are accordingly disposed of."

Respondent, Ms Navj ot Sandhu then filed Crimnal Msc. No 2331 of 2002 under

Section 482 Crim nal Procedure Code read with Articles 226 and 227 of the Constitution
of I ndia seeking quashing of the order dated 11th July, 2002 of the Special Judge.
Respondent Syed Abdul Rehman Geel ani filed Criminal Appeal the title of which

reads as under:

"IN THE H GH COURT OF DELH~AT NEW DELHI

Crimnal Appeal No. of 2002

In the matter of :
Syed Abdul Rehman Geel ani
S/o Syed Abdul Wali Ceel ani,
R/'o 535, IInd Floor,
Mukherj e Nagar, Del hi
Appel | ant / accused

Ver sus
State (NCT of Del hi)

IN THE MATTER OF: -
FIR No. 417/02
U'S 3/4/5 POTA 2002
R/'w 120-B/ 121/ 121A/ 122
| PC, AND SEC 3/5 of
Expl osi ve Substances Act
PS: Parlianent Street

Pendi ng before the court of “Sh. S. N. Dhingra,
Speci al Judge (POTA), New Del hi
Next Date of Hearing:- 25-7-2002

APPEAL, U S 34 OF THE PREVENTI ON OF TERRORI SM ACT, 2002
READ ' W TH SECTI ON 482 OF THE CODE OF CRI M NAL
PROCEDURE AGAI NST THE ORDER DATED 11-7-2002, WHEREBY

T HE APPLI CATI ON MADE ON BEHALF OF

APPELLANT/ ACCUSED FOR ESCHEW NG EXCLUSI ON OF

EVI DENCE RELATI NG TO ALLEGED | NTERCEPTED

COMVUNI CATI ON WAS DI SM SSED. "

The affidavit in support of the Appeal, inter-alia, reads as foll ows:
"2. That the acconpanyi ng nenorandum of appeal has been drafted
by the counsel under ny instructions. | have read and understood the

contents thereof and the sane are true and correct to ny know edge."

Thus Respondent Ceel ani had not invoked Article 227 of the Constitution of India. He
had filed an appeal under Section 34, POTA against the order dated 11th July, 2002. As
Section 482 Crimnminal Procedure Code was invoked the petition was nunbered as a
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Criminal Msc. Petition and was placed before a single Judge of the H gh Court. It
nevert hel ess remai ned an Appeal under Section 34, POTA.

It would be appropriate to set out, at this stage, Section 34, POTA. It reads as
fol | ows:

"34. (1) Notwi thstandi ng anyt hing contained in the Code, an appeal shal

lie fromany judgnment, sentence or order, not being an interlocutory order

of a Special Court to the H gh Court both on facts and on | aw.

Expl anation.- For the purposes of this section, "H gh Court" neans
a High Court within whose jurisdiction, a Special Court which passed the
j udgrment, sentence or order, is situated.

(2) Every appeal under sub-section (1) shall be heard by a bench of
two Judges of the High Court.

(3) Except as aforesaid, no appeal or revision shall lie to any court
from any judgnent, sentence or order including an interlocutory order of a
Speci al~ Court .

(‘'4) "Not wi-t hst andi ng anyt hi ng contai ned in sub-section (3) of
section 378 of the Code, an appeal shall lie to the H gh Court against an
order of the Special Court granting or refusing bail

(5) Every appeal under this section shall be preferred within a
period of thirty days fromthe date of the judgnent, sentence or order
appeal ed from

Provi ded that the H gh Court may entertain an appeal after the
expiry of the said period of thirty days if it is satisfied that the appell ant
had sufficient cause for not preferring the appeal within the period of
thirty days."

A plain reading of Section 34 shows that no appeal would |lie against an interlocutory
order. It could not be denied that the order dated 11th July, 2002 was an interlocutory

order. It must also be noted that the Appeal must be heard by a bench of two judges of the

H gh Court.
It nust be nentioned that Respondent Shaukat Hussain had also filed a Crimnal
M sc Application No. 2484 of 2002 praying that the order dated 11th July, 2002 be
guashed.
By the inpugned judgnent the Hi gh Court has disposed of all the above
Petitions/Applications. The H gh Court has not nentioned whether it was exercising its
power of superintendence under Article 227 of the Constitution of India or its inherent
power under Section 482 of the Crimnal Procedure Code. The question thus arises as to
what power or jurisdiction the High Court has exercised. ~ The only source of power
whi ch mi ght have been used/invoked was either under Article 227 of the Constitution of
India or the inherent power under Section 482 Crimnal Procedure Code. The further
guestion which then arises is whether, on the facts of this case, 'the H'gh Court could or
shoul d have exerci sed power under Article 227 or jurisdiction under Section 482.
For a consideration of these questions it is first necessary to note the stage at
which the trial was when the inpugned judgnent was delivered. This is best indicated by
reproduci ng herein a rel evant paragraph fromthe inpugned judgnent. The paragraph
reads as foll ows:

"I amtold that in the neantime the prosecution evi dence has been
conpleted and the trial of the case is at its fag end.  Therefore, it will be
appropriate that this court restricts the decision on the |egal points which
are absolutely necessary to decide |leaving all other objections raised in
these petitions to be canvassed before the trial court for consideration at
the time of the final decision.”

As is being set out hereafter there is no | egal point which was "absolutely
necessary" to be decided at that stage.
M Shanti Bhushan submtted that the H gh Court had exercised power under
Article 227 of the Constitution of India. As stated above the Hi gh Court does not state
that it is exercising power of superintendence under Article 227 of the Constitution of
India. To be remenbered that Respondent Geel ani had not invoked Article 227 of the
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Constitution of India. Thus Dr. Dhavan subnmitted that the order was passed in exercise of

i nherent jurisdiction under Section 482 of the Crimnal Procedure Code. The inpugned

order is a common order passed in all the Applications/Petitions. It therefore follows that
the i npugned order cannot be in exercise of the power of superintendence under Article

227 of the Constitution of India. For this reason it is difficult to accept the subnission o
f

M Shanti Bhushan that the order is under Article 227 of the Constitution of India.

We however are not required to go into the controversy whet her the inpugned

order is under Article 227 of the Constitution of India or passed in exercise of inherent
jurisdiction under Section 482 of the Criminal Procedure Code. It appears to us that, on
facts of this case, neither the power under Article 227 of the Constitution of India nor

i nherent jurisdiction under Section 482 of the Crimnal Procedure Code shoul d have been
exerci sed, even if such powers were avail abl e.

The I aw on the subject is clear. It is now necessary to | ook at the | aw.

In the case of State of ‘Gujarat versus V. S. Vaghela & others reported in (1968) 3

SCR 869 it is held that Article 227 of the Constitution of India gives the H gh Court the
power of superintendence over all Courts and Tribunals throughout the territories in
relation to which it exercises jurisdiction. It is held that this jurisdiction cannot be |im
ited

or fettered by any act of the State Legislature. It is held that the supervisory jurisdictio
n

extends to keeping the subordinate Tribunal’s within the linmts of the authority and to
seei ng that they obey the lLaw.

In the case of Madhu Limaye versus State of Miharashtra reported in AIR (1978)

SC 47 the question was whether the Hi gh Court can exercise its inherent power under

Section 482 of the Criminal Procedure Code to quash an interlocutory order. In this

j udgrment the provision of Section 397 (2) of the Crininal Procedure Code, which barred

a revision against an.interlocutory order, were also considered. It was held that the
purpose of putting a bar on the power of revision.in relation to any interlocutory order
passed in an appeal, inquiry, trial or other proceeding is to bring about expeditious

di sposal of cases finally. It was held that nore often than not the revisional power of the
Hi gh Court was resorted to in relation to interlocutory orders for delaying the fina

di sposal of the proceeding it was held that the Legislature in its wi sdom decided to check
this delay by introducing Section 397 (2). It was held that Section 482 provided that
"Nothing in the Code" shall be deemed to limt or affect the inherent powers of the High
Court. It was held that the term"Nothing in the Code" would include Section 397 (2). It
was held that Section 397 (2) could not prevent the Hi gh Court fromexercising its

i nherent powers under Section 482. It was held that in exercising power under Section

482 the High Court nust adhere to the following principles viz (a) that the power is not to
be resorted to if there is a specific provision in the Code for redress of grievance of the
aggrieved party; (b) that it should be exercised very sparingly to prevent abuse of process
of any Court or otherw se to secure the end of justice; (c) that it should not be exercised
as agai nst the express bar of |aw engrafted in any other provision of the Code.

In the case of Jagir Singh versus Ranbir Singh and another reported in (1979) 1
SCC 560 it is held as foll ows:

"6. |If the revision application to the High Court could not be naintained
under the provisions of the Crimnal Procedure Code, could the order of 'the
H gh Court be sustained under Articloe 227 of the Constitution, as now
suggested by the respondent? 1In the first place the H gh Court did not
purport to exercise its power of superintendence under Article 227. The
power under Article 227 is a discretionary power and it is difficult to
attribute to the order of the H gh Court such a source of power when the
Hi gh Court itself did not, in terns, purport to exercise any such
di scretionary power. In the second place the power of judicia
superintendence under Article 227 could only be exercised sparingly, to
keep subordinate Courts and Tribunals within the bounds of their authority
and not to correct nmere errors. \Were the statute banned the exercise of
revi sional powers by the High Court, it would indeed require very
exceptional circunstances to warrant interference under Article 227 of the
Constitution since the power of superintendence was not neant to
circunvent statutory law "
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In the case of Krishnan versus Krishnaveni reported in (1997) 4 SCC 241 it is held
that even though a second revision to the Hi gh Court is prohibited by Section 397(3) of

the Criminal Procedure Code, the inherent power is still available under Section 482 of

the Crimnal Procedure Code. It was held that the object of crimnal trial is to render
public justice, to punish the crimnal and to see that the trial is concluded expeditiously
before the nmenory of the witness fades out. It is held that the recent trend is to delay th
e

trial and threaten the witnesses or to win even the witnesses by prom se or inducenment. It
is held that these mal practices need to be curbed and that public justice can be ensured
only if trial is allowed to be conducted expeditiously. It is held that even though the

power under Section 482 is very wide it nmust be exercised sparingly and cautiously and
only to prevent abuse of process or mscarriage of justice.

In the case of Pepsi foods Ltd and another versus Special Judicial Magistrates and
others reported in (1998) 5 SCC 749 it has been held as foll ows:

"21. The question-which arise for consideration are if in the circunstances
of the case, the appellants rightly approached the H gh Court under

Articles 226 and 227 of the Constitution and if so, was the H gh Court
justified in refusing to grant any relief to the appellants because of the
view which it took of the l'aw and the facts of the case. W have, thus,

to exam ne the power of the High Court under Articles 226 and 227 of

the Constitution and Section 482 of the Code.

22. It is settled ‘that the H gh Court can exercise its power of judicia
reviewin crimnal matters. |In State of Haryana vs. Bhajan Lal this

Court exam ned the extraordi nary power under ‘Article 226 of the
Constitution and also the inherent powers under Section 482 of the

Code which it said could be exercised by the Hi gh Court either to

prevent abuse of the process of any court or otherw se to secure the

ends of justice. Wile laying down certain guidelines where the court
will exercise jurisdiction under these provisions, it was al so stated that
these guidelines could not be inflexible or laying rigid fornulae to be
followed by the courts. Exercise of such power woul d depend upon the
facts and circunstances of each case but wit the sole purpose to prevent
abuse of the process of any court or otherw se to secure the ends of
justice. One of such guidelines i's where the allegations nmade in the
first infornmation report or the conplaint, even if 'they are taken at their
face val ue and accepted in their entirety do not prinma facie constitute
any offence or nake out a case agai nst the accused. ~Under Article 227
the power of superintendence by the High Court is not only of

admi nistrative nature but is also of judicial nature. This article confers
vast powers on the High Court to prevent the abuse of ‘the process of

law by the inferior courts and to see that the stream of -adm ni stration of
justice remains clean and pure. The power conferred on the H gh Court
under Article 226 and 227 of the Constitution and under Section 482 of

the Code have no linmits but nore the power due care and caution is to

be exercised while invoking these powers. Wen the exercise of

powers could be under Article 227 or Section 482 of the Code it may

not al ways be necessary to invoke the provisions of Article 226. | Sone

of the decisions of this Court |aying down principles for the exercise of
powers by the Hi gh Court under Articles 226 and 227 nay be referred

to.

23. In Waryam Singh v. Amarnath [AIR 1954 SC 215] this Court

consi dered the scope of Article 227. It was held that the H gh Court

has not only administrative superintendence over the subordinate courts
and tribunals but it has also the power of judicial superintendence. The
Court approved the decision of the Calcutta Hi gh Court in Dalma Jain
Airways Ltd. vs. Sukumar Mikherjee [AIR 1951 Cal 193] where the

Hi gh Court said that the power of superintendence conferred by Article
227 was to be exercised nost sparingly and only in appropriate cases in
order to keep the subordinate courts within the bounds of their authority
and not for correcting their mere errors. The Court said that it was,
therefore, a case which called for an interference by the Court of the
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Judi cial Comm ssioner and it acted quite properly in doing so.

24. I n Bat hut mal Rai chand OGswal vs. Laxmibai R Tarta [(1975) 1 SCC
858] this Court again reaffirmed that the power of superintendence of

the Hi gh Court under Article 227 being extraordinary was to be

exerci sed nost sparingly and only in appropriate cases. It said that the
Hi gh Court could not, while exercising jurisdiction under Article 227,
interfere with the findings of fact recorded by the subordi nate court or
tribunal functioned within the limts of its authority and that it could not
correct mere errors of fact by examining the evidence or reappreciating
it. The Court further said that the jurisdiction under Article 227 could
not be exercised, "as the cloak of an appeal in disguise. It does not lie
in order to bring up an order or decision for rehearing of the issues
raised in the proceedings". The Court referred with approval the
dictumof Mrris, L.J. in R wv. Northunberland Conpensati on Appea

Tribunal [(1952)1 Al ER 122].

25. I'n Nagendra Nath Bora v. Commr. O Hills Divisions [AIR 1958 SC
398] this Court observed as under

22. "It isthus, clear that the powers of judicial interference under Article
227 of the Constitution with orders of judicial or quasi-judicial nature,

are not greater than the powers under Article 226 of the Constitution

Under Article 226, the power of interference may extend to quashing an

i mpugned order on the ground of a m stake apparent on the face of the

record. But under Article 227 of the Constitution, the power of

interference is limted to seeing that the tribunal functions within the

l[imts of its authority. " (enphasi s suppli ed)

In the case of Industrial Credit and Investnent Corporation of India Ltd versus

Grapco Industries Ltd and others reported in (1999) 4 SCC 710 it has been held that there
is no bar on the High Court examining nerits of a case in exercise of its jurisdiction
under Article 227 of the Constitution of India if the circunstances so require. It has been
held that, under Article 227 of the Constitution of India, the H gh Court can even
interfere with interimorders of Courts and Tribunal’s if the order is nmade w thout
jurisdiction.

In the case of Roy V. D. versus State of Kerala reported in (2000) 8 SCC 590 the
guesti on was whether arrest and search by an officer not enpowered or authorised and
therefore in violation of sections 41 and 42 of the Narcotics Drugs and Psychotropic

Subst ances Act, 1985 was per se illegal and would vitiate trial. This Court held that when
Crimnal proceedings are initiated on the basis of material collected on search and arrest
which are per se illegal, power under Section 482 can be exercised to quash the

proceedi ngs as conti nuance of such proceedings woul d anbunt to abuse of the process of
the Court.

In the case of Puran versus Rambilas and another reported in (2001) 6 SCC 338

this Court has held that the H gh Court’s inherent jurisdiction under Section 482 is not

af fected by the provisions of Section 397 (3) of the Code of Crimnal Procedure. It is held
that the H gh Court can interfere even if the order-is an interlocutory order. It is held th
at

for securing the end of justice the High Court can interfere with an order which causes

m scarriage of justice or is palpably illegal or is unjustified. It was also noticed that th
e

Hi gh Court may refuse to exercise jurisdiction, under Section 482, on the basis of self-

i mposed restriction.

In the case of Satya Narayanan Sharma versus State of Rajasthan reported in

(2001) 8 SCC 607 it has been held that Section 482 of the Criminal Procedure Code starts
with the words "Nothing in the Code". It is held that this inherent power can be exercised
even if there is a contrary provision in the Crimnal Procedure Code. It is held that
Section 482 of the Criminal Procedure Code does not provide that inherent jurisdiction

can be exercised "notw t hstandi ng any other provision contained in any other enactnent".

It has been held that if any other enactment contains a specific bar then inherent
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jurisdiction cannot be exercised to get over that bar

In the case of Quseph Mathai and others versus M Abdul Khadir reported in
(2002) 1 sCC 319 it has been held as foll ows:

"I'n Waryam Singh v. Amarnath [AIR 1954 SC 215] this Court held that

power of superintendence conferred by Article 227 is to be exercised nore
sparingly and only in appropriate cases in order to keep the subordinate
courts within the bounds of their authority and not for correcting nere
errors. This position of law was reiterated in Nagendra Nath Bora v.
Commr. O Hills Division and Appeals [AIR 1958 SC 398]. In

Babhut mal Rai chand OGswal v. Laxmibai R Tarte [(1975) 1 SCC 858] this
Court held that the Hi gh Court could not, in the guise of exercising its
jurisdiction under Article 227 convert itself into a court of appeal when the
| egi sl ature has not conferred a right of appeal. After referring to the
judgnent of Lord Denning in R v. Northunberland Conpensati on Appea

Tri bunal, ex p. Shaw (Al ER at-p. 128) this Court in Chandavarkar Sita
Ratna Rao v. AshalataS. Guram held: (SCC p. 460, para 20)

"20. It is true that in exercise of jurisdiction under Article 227 of the
Constitution the H gh Court could go into the question of facts or | ook
into the evidence if justice so requires it, if there is any nmisdirection in
law or a view of fact taken'in the teeth of preponderance of evidence.
But the H gh Court should decline to exercise its jurisdiction under
Articles 226 and 227 of the Constitution to look into the fact in the
absence of clear and cut down reasons where the question depends
upon t he appreciation of evidence. The H gh Court also should not
interfere with a finding within the jurisdiction of the inferior tribuna
except where the findings are perverse and not based on any materia
evidence or it resulted in manifest injustice (see Trinbak Gangadhar
Tel ang v. Ranthandra Ganesh Bhide, [(1977)2 SCC 437]. Except to
the limted extent indicated above, the H gh Court has no jurisdiction
In our opinion therefore, in the facts and circunmstances of this case on
the question that the H gh Court has sought to interfere, it is manifest
that the Hi gh Court has gone into questions which depended upon
appreci ati on of evidence and indeed the very fact that the learned tria
Judge canme to one conclusion and the Appellate Bench cane to
anot her conclusion is indication of the position that two views were
possible in this case. |In preferring one viewto another of factua
appreci ation of evidence, the H gh Court transgressed its limts of
jurisdiction under Article 227 of the Constitution. On the first point,
therefore, the High Court was in error."”

6. I n Laxm kant Revchand Bhojwani vs. Pratapsing Mhansingh
Pardeshi [(1995) 6 SCC 576] this Court held that the Hgh Court was
not justified in extending its jurisdiction under Article 227 of the
Constitution of India in a dispute regarding eviction of tenant under
the Rent Control Act, a special |egislation governing |andl ord-tenant
relationship. To the same effect is the judgnment in Koyilerian Janak
v. Rent Controller (Minsiff) [(2000) 9 SCC 406].

7. In the present appeals, the Hi gh Court appears to have assuned the
jurisdiction under Article 227 of the Constitution without referring to
the facts of the case warranting the exercise of such a jurisdiction
Extraordi nary power appear to have been exercised in a routine

manner as if the power under Article 227 of the Constitution was the

ext ensi on of powers conferred upon a litigant under a specified statute.
Such an approach and interpretation is unwarranted. By adopting such

an approach some H gh courts have assuned jurisdiction even in

matters to which the legislature has assigned finality under the
specified statutes. Liberal assunption of powers without reference to
the facts of the case and the corresponding hardship to be suffered by
a litigant has unnecessarily burdened the courts resulting in

accunul ation of arrears adversely affecting the attention of the court to
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the deserving cases pending before it." (enphasi s suppli ed)

In the case of State of Karnataka versus M Devendrappa and Anr. reported in

(2002) 3 SCC 89, this Court has held that the H gh Court has inherent power under

Section 482 Crimnal Procedure Code to quash proceedings. It is held that the power

shoul d be exercised to stifle a legitimte prosecution. It is held that the Hi gh Court shou
d

not assune the role of a trial Court and enbark upon an enquiry. It is held that the power
shoul d be exercised sparingly, with caution and circunspecti on.

Thus the law is that Article 227 of the Constitution of India gives the H gh Court

the power of superintendence over all Courts and Tribunals throughout the territories in
relation to which it exercises jurisdiction. This jurisdiction cannot be Iimted or fettered
by any act of the State Legislature. The supervisory jurisdiction extends to keeping the
subordinate Tribunal’s within the linmts of their authority and to seeing that they obey the
| aw. The powers under Article 227 are wide and can be used, to nmeet the ends of justice.
They can be used to interfere even with an interlocutory order. However the power under
Article 227 is a discretionary power and it is difficult to attribute to an order of the H g
h

Court, such a source of power, when the High Court itself does not in terns purport to
exerci se any such discretionary power. It is settled law that this power of judicia
superintendence, under Article 227, must be exercised sparingly and only to keep

subordinate Courts and Tribunal’s within the bounds of their authority and not to correct
nere errors. Further where the statute bans the exercise of revisional powers it would
require very exceptional circunmstances to warrant interference under Article 227 of the
Constitution of India since the power of superintendence was not neant to circunvent
statutory law. It is settled law that the jurisdiction under Article 227 could not be
exercised "as the cloak of an appeal in disguise’.

Section 482 of the Crimnal Procedure Code starts with the words "Nothing in this

Code". Thus the inherent jurisdiction of the H gh Court under Section 482 of the

Crim nal Procedure Code can be exercised even when there is a bar under Section 397 or
some ot her provisions of the Crimnal Procedure Code, However as is set out in Satya

Nar ayanan Sharma’s case (supra) this power cannot be exercised if there is a statutory bar
in sone other enactment. If the order assailed is purely of an interlocutory character,
whi ch could be corrected in exercise of revisional powers or appellate powers the Hi gh
Court must refuse to exercise its inherent power. The inherent power is to be used only in
cases where there is an abuse of the process of the Court or where interference is

absol utely necessary for securing the ends of justice. The inherent power nust be

exerci sed very sparingly as cases which require interference would be few and far

bet ween. The npbst common case where inherent jurisdiction is generally exercised is

where crimnal proceedings are required to be quashed because they are initiated
illegally, vexatiously or without jurisdiction. Mst of the cases set out herein above fal
in

this category. It nust be remenbered that the inherent power is not to be resorted to if
there is a specific provision in the Code or any other enactnment for redress of the
grievance of the aggrieved party. This power should not be exercised agai nst an express
bar of |law engrafted in any other provision of the Crimnal Procedure Code. This power
cannot be exercised as agai nst an express bar in sone other enactnent.

This being the law | et us now see whether the H gh Court was right in interfering

at this stage. As has been set out herein above, by the time the H gh Court delivered the
i mpugned judgnent the evidence, objected to, had al ready been recorded. The order

dated 11th July 2002 was clearly an interlocutory order. Section 34, POTA clearly

provi des that no appeal or revision would lie to any Court froman order which was an
interlocutory order. As stated above the inpugned order is a comon order in al
Applications/Petitions. Respondent Geelani had filed an Appeal under Section 34, POTA
Merely because he chose to invoke Section 482 of the Crimnal Procedure Code did not

mean that his application was not an Appeal. Cearly the H gh Court could not have
interfered at this stage. The High Court has not indicated that it was exercising power of
superintendence under Article 227. Such a power being a discretionary power it is
difficult to attribute to the order of the H gh Court such a source of power. Even
otherwi se in respect of Respondent Ceel ani power under Article 227 could not have been

i nvoked or exerci sed.
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On facts of this case we find that the effect of the inpugned order is that the

statutory provision of Section 34, POTA have been circumvented. The inpugned order

has also led to the very peculiar situation set out herei nabove. To repeat under Section
34, POTA the appeal is to be heard by a bench of two judges of the H gh Court. W are

i nfornmed that the appeal is being heard by a bench of two Judges of the High Court. An
appeal under Section 34, POTA is both on facts and on law. The correctness of the

i nterlocutory order could, by virtue of Section 34, POTA, have been challenged only in

the appeal filed against the final judgnent. The respondents by filing the
Application/Petitions and the | earned Judge having chosen to entertain them has resulted
in a party being deprived of an opportunity of canvassing an inportant point of law in

the statutory Appeal before the division bench. The peculiar situation is that the division
bench, hearing a statutory appeal (both on law and facts) is bound/constrained by an

order of a single Judge. The order of the Special Judge is based on an interpretation of the
various provisions of POTA. The Special Judge undoubtedly had authority and

jurisdiction to interpret the various provisions of POTA and ot her | aws. The Speci a

Judge had jurisdiction to deci de whether the evidence collected by interception could be
used for proving a charge under POTA. The Special Judge was acting within the limts of

his authority in passing the impugned order. W are told that before single Judge of the

H gh Court the argunents, by both sides, went on for approxinmately two weeks. Even
bef ore us considerable time was taken. This is being mentioned only to indicate that the
guestion is not so clear-. It requires interpretation of various provisions of POTA

Nei t her the power under Article 227 nor the power under Section 482 enabled the Hi gh

Court to correct an error in interpretation even if the H gh Court felt that the order dated
11th July 2002 was erroneous. Even if the High Court did not agree with the correctness

of that order, the High Court should have refused to interfere as the order could be
corrected in the appeal under Section 34, POTA. To be renenbered that by the tinme the

i mpugned order was passed the evidence had al ready been recorded. Thus there was no

abuse of process of Court which could now be prevented. Even the end of justice did not
require interference at this stage. |In fact the ends of justice required that the statutory
i ntent of Section 34, POTA be given effect 'to. ~The H gh Court should have directed the
Respondents to raise all such points inthe statutory appeal, if any required to be filed,
under Section 34, POTA If in the appeal the division bench felt that the order was not
correct or that it was erroneous it would set aside the order, eschew the evidence and not
take the same into consideration: Thus no prejudice was being caused or would be

caused to the respondents. Their rights were fully protected as per the provisions of
POTA. At this stage there was no m scarriage of justice or palpable illegality which
required imrediate interference. = W are therefore of the opinion that even if powers

under Section 227 or under Section 482 could have been exercised this was a case where

the Hi gh Court should not have exercised those powers.

It was submitted that the prosecution had not raised the point of maintainability of

the Applications/Petitions before the H gh Court. It was submitted that the prosecution
chose to argue on nmerits before the Hi gh Court and therefore they should now not be
permtted to raise these contentions before this Court. It does appear that the question of
mai ntai nability was not argued before the High Court. However we are informed that

Section 34, POTA was brought to the notice of the H gh Court. The Hi gh Court was al so
aware that, by the tinme it heard the matter, the evidence had al ready been recorded and
the trial had reached the final stage. On the above-nentioned settled |aw the H gh Court
shoul d have on its own refused to interfere and should have left the parties to agitate the
r

contentions in the appeal to be filed under Section 34, POTA

It nust be nentioned that before us also argunents on nerits were nmade. At one

stage this Court did consider giving a decision on nerits. However on a proper
consideration of the nmatter it appears to us that to give a decision on nerits would be to
perpetrate the m stake committed by the High Court. It would result in depriving one or

the other party of a valuable rights of agitating the point in the statutory appeals, which
are at present going on before the division bench of the H gh Court. W therefore refrain
from expressing any opinion on nerits. We clarify that all parties will be free to urge al
guestions in the pendi ng appeal s before the division bench of the Hi gh Court.

In the above view we allow the appeals and set aside the inpugned order. There
will be no order as to cost.
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