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Speci al | eave granted.

The two short questions that ate required to be
answered in these appeals are;-

(i) whether a person who is -subject to the Arny Act,
1950 (‘Act’ for short) <can be dismssed from service for
conmitting an offence under the Act even after he had
retired on attaining the age of superannuation? and

(ii) whether a Junior Conmissioned Oficer of the
Indian Army who has to his credit the mnimmwperiod of
qualifying service required to earn a pension or gratuity is
eligible for the sane in case he is dism ssed fromservice
under the provisions of the Act? The question arise inthe
wake of the follow ng undi sputed facts.

Wil e enployed as a Junior Commi ssioned Oficer in the
Indian Arrmy the respondent herein was placed under closed
arrest on August 7, 1990 pending his trial by a Cenera
Court Martial for an offence under Section 64 (e) of the
Act. Since the respondent was due to retire on August 31
1990 on attaining the age of superannuation “the Arny
authorities passed an order on August 23, 1990, extending
his subjection to the Act till conpletion of the trial. In
the trial that comenced from Novenmber 1, 1990 and ended on
Noverber 26, 1990, the respondent was convicted and the
sentences inposed for the convi ction wer e ri gorous
i mprisonnent for one year and disnissal fromservice. After
due confirmation in accordance wth Section 154 of the Act
the order of conviction and sentence was pronulgated on
January 15, 1991.

Assailing the above order of the General Court Martia
the respondent filed a wit petition in the Andhra Pradesh
H gh Court which was heard by a |learned Single Judge. The
| earned Judge allowed the wit petition in part by setting
aside the order of dismissal of the respondent, but
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upholding his convi ction and sent ence of ri gorous
i mprisonnent for one year. The reason which weighed with the
| earned Judge in setting aside the dismissal was that
consequent his retirement on August 31, 1990 the question of
his dism ssal fromservice could not have arisen. According
to the |earned Judge the order dated August 23, 1990,
whereby the respondent was to be subject to the Act till

conclusion of the trial, only entitled the General Court
Martial to proceed with the trial which, otherw se, would
have been inpermissible and illegal from the date of the

respondent’s retirement. Such an order under Section 123 of
the Act, the learned Judge observed, could not give any
statutory inprimatur to an order of dism ssal passed agai nst
an officer of the Arnmy after he had ceased to hold his post
consequent upon his retirenent.

As success of either —of the contesting parties in the
wit petition was only partial, both preferred Letters
Pat ent Appeals in the H gh Court but they were di sm ssed and
the order of the learned Single Judge was confirned.
Aggri eved thereby these appeals have been filed at the
i nstance of the Arny authorities.

Rel yi ng upon the provisions of sub-section (1) and (2)
of Section 123 of the Act which read as under:

"123 Liability of offender who ceases to

be subject to Act-

(1) Where an offence under this Act had

been conmitted by any person while

subject to this Act, and he has ceased

to be so subject, he may be taken into

and kept in mlitary custody, and tried

and punished for such offence as if he

continued to be so subject.

(2) No such persons shall be tried for

an offence, unless his trial comences

within a period of three years after he

had ceased to be subject to this Act;

and in conputing such period, the tine

duting which such person ‘has avoided

arrest by absconding or conceal i ng

hinsel f or where the institution of the

proceedi ng in respect of the offence has

been stayed by an injunction or order

the period of the continuance of the

i njunction or order, the day on which it

was issued or made, and the day on which

it was withdrawn, shall be excluded."
it was contended on behalf of the appellants that a plain
readi ng t her eof made it abundant |y cl ear t hat
notwi thstanding the fact that the respondent had ceased to
be subject to the Act consequent upon his retirenent, he
could be tried for the offence under Section 64(e) of the
Act, as it was conmitted before his retirement, and puni shed
for the sane in view of the deened extension of his
subjection to the Act under Section 123 of the Act. It was
next contended that both the trial, and the punishnent of
di smssal that followed, were |l egal and valid as the forner
comenced within the period stipul ated under sub-section (2)
of Section 123 and the latter could be conbined with the
sentence of inprisonment inmposed upon the respondent in view
of Section 73 of the Act. In support of their contention the
appel lant relied wupon Major (Retd.) Hari Chand Pahwa vs.
Union of India & Anr. 1995 Supp (1) SCC 221.

Wil e repudiating the above contention of t he
appel l ants by adopting the reasoning of the |earned single
Judge in this regard, as confirmed by the Division Bench in
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the Letters Patent Appeal, the I|earned counsel for the
respondent submitted that in case it was held that the order
of dism ssal of the respondent was | egally sustainable stil
he could not be deprived of his pension and gratuity in the
absence of any express enbargo to that effect in the
di sm ssal order.

In the case of M. (Retd.) Hari Chand Pahwa (supra)
this Court while repelling the contention raised on behalf
of the appellant therein that he could only be awarded a
puni shent of inprisonment after conviction but not also of
bei ng cashiered fromthe Army (which was inmposed upon the
appel | ant therein) because he had earlier retired this Court
observed

Though the appellant had retired from

the Arny service but by operation of

sub-section (1) ~of Section 123 of the

Arnmy Act, he-could be tried by the GCM

inrespect ~of the offences commtted by

himduring the period of his actua

service and could be comitted and

punished-in the sane nanner ~who was

subject to the Army Act could be tried

and puni shed. The sai d provision clearly

states that a retired person can be

tried and punished for such offences as

if he continued to be so subject. Ve,

therefore, do not agree with the first

contention raised by the | earned counse

for the appellant and reject the sane.

The GCM could. award any of t he

puni shnments which could be awarded by

the said court under |aw includingto be

cashiered from the Arny. The provisions

of section 123 rmeke no -difference

between an officer who is still in

service and who was retired from service

provi ded the GCM  proceedi ngs are

initiated wi thin t he period of

[imtation provided under sub-section

(2) of Section 123 of the Arny Act."

As the facts of the case presented before us-are on al
fours with those in Hari Chand Pahwa (Supra) and as we
respectfully agree with the above quoted observations, the
first question nmust be answered in the affirmtive.

Conming now to the second question we find that the
grant of pension and gratuity to Junior Comm ssioned
Oficers, other Ranks and Non-Conbatants (Enrolled) is
regul ated by Chapter IIl of the Pension Regulations for the
Army, 1961 (Part 1). Regulation 113 which <cones  under
Section | of the above Chapter reads, after its amendnent in
1967, as follows:

"113 (a) An individual who is disnssed

under the provisions of the Arny Act, is

ineligible for pension or gratuity in

respect of all previous service.

In exceptional cases, however, henmmy, at

the discretion of the President be

granted service pension or gratuity at a

rate not exceeding that for which he

woul d have otherw se qualified had he

been di scharged on the sane date.

(b) An individual who is discharged

under the provisions of Arnmy Act and the

rul es made thereunder remains eligible

for pension or gratuity under these
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Regul ati ons. "

In view of the plain |anguage of the above regul ation
the respondent cannot lay anylegal or legitimate claimfor
pension and gratuity on the basis of his previous service
as, admittedly, he stands dismissed in accordance wth
Section 73 read with Section 71 of the Act. The second
guestion nust, therefore, be answered in the negative.

On the conclusions as above these appeals are all owed.
The inpugned judgnents of the H gh Court so far as they held

that the di sm ssal of t he respondent was legal ly
unsust ai nabl e are hereby set aside and the wit petition
filed by the respondent is dismssed. There will be no order

as to costs.

Before we part with this record we nmake it clear that
this judgnment of ours wll not stand in the way of the
respondent to nake a representati on seeking exercise of the
di scretionary powers of the President under Regulation 113
to grant pension or gratuity.




