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The Judgrment of the Court .was delivered by AR JI T PASAYAT, J. Leave
gr ant ed.

The scope and ambit of Explanation to Oder XVII Rule 2 of the Code of
Cvil Procedure, 1908 (in short "the Code') falls for determ nation in
t hese appeal s.

As the issues are prinmarily legal, detailed reference to the factua
aspects woul d be unnecessary. Factual background in a nutshell is as
fol l ows:

Al l eging that the appel llant, a | eadi ng busi nessman, was subject to torture
by various police officials (the respondent herein), a wit petition was
filed before the Andhra Pradesh Hi gh Court by appellant’s son who all eged
that he had no know edge about the whereabouts of his father; who was
tortured by police officials. The wit petition was di sposed of by the High
Court granting liberty to the petitioner to take such | egal steps agai nst
the respondents for his alleged wongful confinenment. The suit O S. No.

117/ 1992 was filed before the subordinate Judge, Chittoor claimng damages,
on 15.4.1992. Witten statenent was filed on 12.4.1993. On 8.7.1997 the

evi dence on the petitioner’s side was closed. On 15.11.1998 the evi dence on
behal f of the respondents was al so cl osed and the matter was posted for
argunments. In the neantime, applications were filed by respondents for
adduci ng additional evidence. Those were posted for filing counter
affidavits and hearing. On 23. 6.1999 the original suit was called for
final hearing. As the respondents were not represented, a decree was
passed. Applications were filed under Order | X Rul e 13 of the Code by the
respondents for setting aside the decree and order dated 23.6.1999. Their
stand was that they were engaged in official duty and were unable to attend
the Court. Petitioner took the stand about non-applicability of Oder |IX
Rul e 13 of the Code to the facts of the case. On the ground that the matter
was decided on nerits and not ex pane. The stand was rejected and the
application were allowed. Aggrieved by the order passed by the Senior G vi
Judge (as the Subordinate Judge is now presently described), two revision
petitions were filed before the Andhra Pradesh Hi gh Court and by the

i mpugned order it dismssed the two civil revision petitions.

In support of the appeals, |earned counsel for the appellant subnitted that
the situational distinction between Order XVII Rule 2 and the Expl anation
to Rule 2 has not been kept in view by the high Court. It was highlighted
that the Explanation applies to a case where the Court proceeds to dea

with a matter as if the parties are present. Order I X Rule 13 is applicable
to a case where it has proceeded ex-parte. |If the Explanation is appli ed,
then, the case cannot be treated to be one which has proceeded ex-parte
and, therefore, application of Oder I X Rule 13 is ruled out.
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Per contra, |earned counsel for the respondents has subnitted that the
Subordi nate Judge and the Hi gh Court have rightly taken note of the fact
that the matter was proceeded ex-parte in the absence of the respondents
and, therefore, order IX Rule 13 is clearly applicable.

Since the controversy revolves round Order XVII Rule 2 including its
Expl anation, the sanme is quoted below, along with Rule 3 thereof, since it
has rel evance:

"Order XVI1 Rule 2: Procedure if parties fail to appear on day fi xed-
VWere, on any day to which the hearing of the suit is adjourned, the
parties or any of themfail to appear, the Court may proceed to di spose of
the suit in one of the nodes directed in that behalf by Oder |X or nake
such order as it thinks fit.

Expl anati on: Where the evidence of a substantial portion of the evidence of
any party has already been recorded and such party fails to appear on any
day to which the hearing of the suit is adjourned the Court may, inits

di scretion, proceed with the case as if such party were present.

Ri de 3: Court may proceed notw thstanding either party fails to produce
evi dence etc. Where any party to a suit to whomtinme has been granted fails
to produce his evidence, or to cause the attendance of his w tnesses, or to
perform any ot her act necessary to the further progress of the suit, for
which tinme has been al l'owed, the Court may, notwi thstandi ng such default, -

(a) if the parties are present, proceed to decide the suit forthwith: or
(b) if the parties are, or any of themis, absent, proceed under Rule
2."

In order to determ ne whether the remedy under Order |1 X is |lost or not what
is necessary to be seen is whether iin the first instance the Court had
resorted to the Explanation of Rule. 2.

The Expl anation permt, the Court (in its discretion/'to proceed with a case
where substantial portion of evidence of any party has al ready been
recorded and such party fails to appear on any day to which the hearing of
the suit is adjourned. As the provision.itself shows, discretionary power
given to the Court to be exercised in a given circunstances. For
application of the provision, the Court has to satisfy itself that (a)
substantial portion of the evidence of any party has been already recorded;
(b) such party has failed to appear on any day and (c) the day is one to
whi ch the hearing of the suit is adjourned. Rule 2 permts the Court to
adopt any of the nodes provided in Order | X or to make such order as he
thinks fit when on any day to which the hearing of the suit is adjourned,
the parties or any of themfail to appear. The Explanation is | in the nature
of an exception to the general power given under the Rule, conferring

di scretion on the Court to act under the specified circunstance i.e. where
evi dence or a substantial portion of evidence of any party has been al ready
recorded and such party fails to appear on the date to which hearing of the
suit has been adjourned. If such is the factual situation, the Court nmay in
its discretion deemas if such party was present. Under Order I X Rule 3 the
Court may make an order directing that the suit be dism ssed when neither
party appears when the suit is called on for hearing. There are other
provisions for dismssal of the suit contained in Rules 2, 6, and 8. W are
primarily concerned with a situation covered by Rule 6. The crucial words
in the Explanation are 'proceed with the case’. Therefore, on the facts it
has to be seen in each case as to whether the Expl anation was applied by
the Court or not.

In Rule 2, the expression used is "nmake such order as it deens fit", as an
alternative to adopting one of the nodes directed in that behalf by Oder
| X. Under Order XVI1 Rule 3(b), only course open to the Court is to proceed
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under Rule 2, when a party is absent. Explanation thereto gives a

di scretion to the Court to proceed under Rule 3 even if a party is absent.
But such a course can be adopted only when the absentee party has already

| ed evidence or a substantial part thereof. If the position is not so, the
Court has no option but to proceed as provided in Rule 2. Rules 2 and 3
operate in different and distinct sets of circunstances. Rule 2 applies
when an adj ournment has been generally granted and not for any specia
purpose. On the other hand, Rule 3 operates where the adjournnment has been
given for one of the purposes nmentioned in the Rule. Wile Rule 2 speaks of
di sposal of the suit in one of the specified nodes. Rule 3 enmpowers the
Court to decide the suit forthwith. The basic distinction between the two
Rul es. However, is that in the forner, any party has failed to appear at
the hearing, while in the latter the party though present has commtted any
one or nore of the enunerated defaults. Conbined effect of the Explanation
to Rule 2 and Rule 3 isthat a discretion has been conferred on the Court.
The power conferred is permi ssive and not nandatory. The Explanation is in
the nature of a deeni ng provisicon, when under given circunstances, the
absentee party is deenmed to be present.

The cruci'al expression in the Explanation is "where the evidence or a
substantial portion of the evidence of a party". There is a positive
purpose in this |legislative expression. It obviously nmeans that the

evi dence on record is sufficient to substantiate the absentee party’'s stand
and for disposal of the suit. The absentee party is deened to be present
for this obvious purpose. The Court while acting under the Explanation nmay
proceed with the case if that prima facie is the position. The Court has to
be satisfied on the facts of each case about this requisite aspect. It
woul d be al so inmperative for the Court to record its satisfaction in that
perspective. It cannot be said that the requirenent of substantial portion
of the evidence or the evidence having been l'ed or applying the Explanation
is without any purpose. |f the evidence onrecord is sufficient for

di sposal of the suit, there is no need, for adjourning the suit or
deferring the decision

In an instant case, the judgnment of the Court was in the follow ng terms:
"Suit for recovery of a sumof Rs. 10, 00,000 bei ng the danages caused on
account of arrest and detention illegally by the defendants on 18. 4. 1989
and for costs.

After filing of witten statenent by the defendant the follow ng issues
were settled for trial

1. Whet her on 18.4.1989 at 10.00 a.m the 1st defendant and his staff
whi sked away the plaintiff in a high handed nanner, while he was-in his
shop?

2. Whet her the plaintiff was tortured by 1st and 2nd defendants?

3. Whet her the | earned Advocate Comm ssioner Chittoor found the
plaintiff in BhagayamP.S. ?

4. Whet her 1st defendant denied the quality of changes and courts of
AP ?

5. Whet her the plaintiff is entitled for danmages as prayed for?

6. To what relief?

Addi tional issues reframed on 1.12.1977:
1. Whet her this Court has no jurisdiction to try this suit?

2. To what relief?
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D. 1 to D 3 called absent. No representation for the defendants. Suit is
decreed with costs, together with interest at 6% per annum fromthe date of
suit till realization. '

This clearly has inprints of an ex-parte adjudication and not of a decision
on nerits. There is not even any indication as to what evidence was
eval uated and/or whether the nerits were tested.

The matter can be | ooked at from another angle. In the absence of any

i ndication as regards nerits of the case, preferring an appeal wll be
really inconsequential. It is nore so when no definite ground of appeal can
be pressed into service, except meking generalized challenges. It certainly
cannot be the legislative intent.

We find no infirmty inthe inpugned judgnent to warrant interference. The
appeal s are disnissed but with no order as to costs.




