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PETI TI ONER
DANDU KALLAPPA PATIL & ORS

Vs.

RESPONDENT:
BALAGONDA SULTANGOUDA PATI L

DATE OF JUDGVENT:
11/ 09/ 1969

BENCH

ACT:
Nasht ansha, neaning of.

HEADNOTE:

The suit - lands were patilkiwatan lands in the erstwhile
State of Kol hapur. Under the wat hukum No. 26 of Fasl
1323, the service was to be perforned by persons in the
el dest branch, but ‘the properties need not necessarily be
with the person /doing the service. Thus, though the
respondent was registered 'as the Nawa wala and was doing
service, the properties were in _possession of another
branch. The w dow of the |ast holder of the properties, in
that branch, died in 1943 leaving a daughter. The
respondent, thereupon;, filed a suit claimng the properties
on the ground that, under the wat  hukum t he ot her
branch had become Nashtansha, that is, extinct, ' because
there was no direct namle descendant, and that he was
entitled to get possession of the properties from the
appel l ants. who were in possession. The suit was decreed by
the Subordi nate courts and the Hi gh Court.

In appeal to this Court,

HELD: I n Kol hapur State succession to watan properties
was governed by the war hukum and not by ordi nary Hi ndu | aw.
In Dads Babaji Patil v. Kalgonda Babgonda Patil,  (1945)
Kol . L.R 541, a decision of the Suprene - Court of
Kol hapur, followed in S.A. No. 210 of 1947 by the H gh Court
of Kol hapur, it was held that a branch becane Nashtainsa
when the deceased person |left behind him no sons. But ,
according to Shivgouda v. Chanpabai Bharatar Siaganda App.
No. 297/57 (dt. 7-12-1962) of the Bombay  High Court, a
branch cannot be said to be Nashtansha if the |ast holder
| eaves a daughter. But, whatever may be the correct
interpretation, the appellants could not succeed, because,
if the view of the Kolhapur courts is accepted, the
respondent,as Nawa wal a, was entitled to get possession, and
if the Bonbay view is according to Shivgonda v. Chanpabai
Bhar at ar Si aganda App. No. 297/57 who. would be entitled to
inherit the watan properties. [348 B--E: 349 B. E--(Q

Sanbaji Ramachandra Kul karni v. Gopal Govind Dat t awad,
(1960) Mys. L.J, 441, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 1560 of 1966.
Appeal by special |leave fromthe judgnment and decree

dat ed Septenber 11, 1961 of the Mysore Hi gh Court in Second

Appeal No. (B) 43 o,f 1956.

R B. Datar and S.N. Prasad, for the appellants.
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R Gopal akri shnan and D. P. Mhanty, for the respondent.
343
The Judgnent of the Court was delivered by

Vaidialingam J. This appeal, by special |eave, by
defendants 1 to 4, is directed against the judgnent and
decree, dated Septenber 11, 1961 of the Mysore H gh Court,
in S.A (B) No. 43 of 1956, confirmng the decrees of the
two Subordinate Courts granting a decree for possession in
favour of the plaintiff-respondent.

The respondent instituted suit No. 1 of 1945, bef ore
the Second d ass Sub-Judge at Chinchali, for recovery of
possession of the suit lands. According to the plaintiff,
the lands are Patilkiwatan Inamlands and he has been
regi stered as 'Nawa Wala' by order No. 68 dated March 30,
1927 of the Revenue Authorities of the then Kol hapur State.
The suit properties had gone in partition to one Muya
Gouda, a nenber of the Patil famly. Maya Gouda died about
35 or 40 years ago. and his w dow Jakkawwa was in possession
of the lands till the date of her death on August 16, 1943.
The plaintiff’'s further case was that though Maya Gouda and
Jakkawwa —had a daughter Bayabai, the 7th defendant in the
suit, the latter could not inherit the inam properties under
the [|aw obtaining in Kol hapur State. Therefore the line of
Maya Gouda has becone extinct and the plaintiff, as Nawa
val a is entitled 'to. get possession of the properties as
per the Wat Hukum No.’ 26 of Fasli 1323.

Def endants 1 to 4, the appellants herein, contested the
claim of the plaintiff on various grounds. They pl eaded
that the plaintiff was not the - senior-npst nenber of the
seni or branch of the famly to which Maya Gouda bel onged and
that they were the nearest reversioners, under -~ H'ndu Law,
to the properties of Maya Gouda. They further - pleaded
that there was no extinction of the lLine of Maya Gouda as he
had I eft a daughter, the 7th defendant, behind him They
also. clained title by adverse possession.

The trial Court, by its Judgnent and decree dated
February 10, 1949 negatived the plea of adverse possession
raised by the appellants. It further held that the
expression ’'Nashtamsha' in' the relevant Wat Hukum' neans
that there is no direct nale descendant to inherit the
properties of the deceased. For this proposition, the tria
Court relied upon a judgnment of the Kol hapur-H gh Court” in
S.A. No. 210 of 1947. On this interpretation it held that
the line of Maya Gouda had becone extinct with regard tothe
Inam |ands according to law, as the 7th  defendant, the
daughter, could not inherit the properties.  The trial Court
further held that the plaintiff, defendants 1 to 4 and the
deceased Maya Gouda, were nenbers of one and the sane famly
and that this fact had been admtted by both the parties.
In the end the trial Court decreed the claim of the
plaintiff to get possession of
344
the suit properties and passed a decree to that effect
agai nst the defendants.

Defendants 1 to 4 filed an appeal before the D strict
Judge, Kol hapur, which appeal was later transferred to. the
District Judge, Belgaum in view of the merger of Kol hapur
State with Bonbay. The said appeal, No. 403 of 1949, was
di sposed of by the Second Extra Assistant Judge, Bel gaum by
his decree and judgrment dated March 24, 1952. The
Assi stant Judge was of the viewthat the suit will have to
be remanded for fresh consideration and for this purpose
certain issues were franed 'and parties given opportunity to
adduce further evidence. The plaintiff challenged this
order of renmand, passed by the Assistant Judge, before the
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Hi gh Court of Bonbay. The Bonbay H gh Court, by its
judgrment dated July 21, 1953 set aside the renand order
passed by the Assistant Judge of Belgaum’'and directed the
District Court to dispose of the appeal according to |aw
The Assistant Judge of Belgaum by his judgnment dated
January 29. 1954 disposed of C A 403 of | 949, confirmng
the decree and judgnent of the trial Court. The .learned
Judge held that the plaintiff had been registered ’'as the
Nawa Wl a of the branch of the famly consisting of hinself,
the defendants a.nd the deceased Maya Gouda and Jakkawwa
with respect to the 8 annas’ share of the Maratha Patils. He
further held that the Cvil Courts had no jurisdiction to go
behi nd the order of the Revenue Authorities recognizing the
plaintiff as Nawa Wala, in view of s. 3 of t he Kol hapur
Revenue Jurisdiction Act. On the question,n whether Mya
Gouda’ s branch has become Nashtansha, as nentioned in the
Wat Hukum the | earned Judge held that the Kol hapur Courts
had consistently interpreted the said expression to nean
that a branch becane Nashtansha with respect to Wtan
Properties when the deceased person | eft behind himno sons.
As authority for this proposition. the Court relied upon the
decision of the Kolhapur Supreme Court in Dada Babaji
Patil v. Kalgonda Babgonda Patil(1). The Court al so
referred to the later decision in S.A 210 of 1947. relied
on by the trial Court. On this interpretation, the Court
held that in spite of Maya Gouda having left behind hi m
his daughter, the 7th defendant, ~his line should be
considered as Nashtansha, so far as the Watan properties
were concerned and in consequence, the plaintiff, as Nawa

Wal a was entitled to get possession of the properties. The
finding that the defendants had not conpleted title by
adverse possession was accepted by the Court. In this

view, the appeal filed by defendants 1 to 4 was disnissed.

Defendants 1 to 4 filed a second appeal before the
Bonbay High Court, which appeal, on reorganisation of the
States, was
(1) (1945) Kol.L.R 541.

345

transferred to the Msore H gh Court and registered as
Second Appeal No. 43 (B) of 1956. The Mysore Hi gh Court, by
its judgment dated Septenber 11, 1961, has confirned the
deci sions of the Subordinate Courts accepting the claim of
the plaintiff and dism ssed the second appeal

M. RB. Datar, |learned counsel for the appellants,
urged two contentions: (1 ) The view of the H gh Court that
the right to Watan properties goes along with the service to
be perforned by the person registered as Nawa Wala, is
erroneous and is contrary to the Wat Hukum No.. 26 of Fasl
1323. (2) The view of the Hgh Court and the t wo
S.subordinate Courts that there is Nashtansha in the 1|ine
of Maya Gouda, is errcneous, as apart fromthere being the
daughter, the 7th defendant, the appellants are also heirs,
being the nearest reversioners and, as such, entitled to
succeed.

We nay deal with both the contentions together. It is
no doubt seen that the Hi gh Court has proceeded on the basis
that the right to. Watan properties goes along with the duty
to perform the services and therefore prina facie, the
person who is required to do the services, nmust be entitled
to the property. But a reference to the Wat Hukum No. 26
indicates that all the properties need not necessarily be
with the person doing the service, and that the service is
to be taken frompersons in the eldest branch regarding
Patils and that it is not to. be taken by other sharers. It
further provides that as service is not to be taken from
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bhauband, 1local fund and judi of their share should be
recovered by the village Oficers along wth Governnent
and revenues to be credited to the Governnment for paynent
to the person registered as Nawa Wain. 1In this case, though
the plaintiff as the registered Nawa Wai n was doi ng servi ce,
it is seen that the suit properties were in possession of
Jakkawwa, the w dow of Maya Gouda who died about 30 or 40
years ago. That the property must go with the service, is
only one of the reasons given by the High Court for holding
agai nst the appellants. But this reasoning does not vitiate
the conclusions arrived at by the | earned Judges that the
plaintiff was entitled to get possession of the properties
as Nawa Wal a under the Wat Hukum as Maya Gouda’s branch
had becone Nashtamsha

M. Datar further contended that the expression ’'Nashtam
sha’ occurring in the Wat- Hukum neans a total absence of
heirs in the sense that there is nobody to succeed, under
H ndu Law, to the estate of Maya Gouda. As Mya Gouda
had | eft a daughter. the 7th defendant and as, in any event
the appellants are the nearest reversioners entitled to
succeed to the estate of ‘Maya Gouda under H ndu Law, it

cannot be stated that the |I|ine of Mya Gouda has becone
extinct so as to enable the plaintiff to

346

recover possession of ‘the properties. It .is common ground

that the Wat Hukum provides for the Nawa Wla taking
possession of the properties if the fanmly of a particular
hol der of Watan | ands beconmes Nasht ansha. The expression
"Nashtansha’ has cone up for ~consideration ' before the
Courts in Kol hapur. The Suprene Court o,f Kol hapur, in Dada
Patil’s Case (1) had to consider the question whether the
expression 'Nashtansha’ neans conplete and total « absence.
of direct lineal heirs. |In that decision, after the death
of the holder, his wi dow inheritedthe [Lands and renmained in
possession till her death. On the death of the w dow, the
reversionary heirs of the deceased hol der under Hi ndu
Law entered into possession of the properties. The
plaintiff in that case, who had been regi stered as 'the Nawa
Wala by the Revenue Authorities, sued to obtain possession
of the lands and the claimof the plaintiff was allowed by
the Court, holding that the existence of the reversionary
heirs did not take the case out of 'Nashtamsha’ as provided
in the Wat Hukum The above decision was also followed in
the sanme Court, by Lokur, J., in S.A 210 of 1947 who held
that if there is no direct nmale descendant ~then that case
should be considered as 'Nashtansha’. We have  al ready
referred to the fact that these two decisions ~have been
followed by the trial Court as well as by the Assistant
Judge on appeal

From these decisions it follows that in the Kol hapur
State, the succession to Watan properti es was not ~ governed
by the ordinary Hi ndu Law, but by WAt Hukum No. 26 ‘and on
the interpretation placed by the Courts in that State, there
will be ’'Nashtamsha’ when a person dies wthout |[eaving
behind him any sons. That is the position in the case
before us. As pointed out earlier, Maya Gouda died |eaving
his daughter, the 7th defendant, but no sons. The 7th
def endant possibly could not inherit the WAatan properties,
according to the decision of the Courts in Kol hapur State.
The plaintiff's specific claimwas that wunder the |aw
obtaining in Kol hapur State, the 7th defendant was only the
daughter of Maya Gouda and could not inherit the properties
and that he, as the Nawa Wla was entitled to recover
possession of the properties. On the other hand, defendants
1 to 4 specifically pleaded that the 7th defendant, the
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daughter of Maya Gouda, was entitled to inherit the
properties. Al the Courts have accepted the plaintiff’'s
pl ea, and decreed his claim

M. Datar, |earned counselL, referred us to the decision
of the Division Bench of the Bonmbay High Court in Shivgonda
@ Appasaheb Virgonda Patil v. Chanpabai Bharatar Sidgonda @
Racsaheb Shidgonda Patil (2). That judgnent was delivered
on
(1) (1945) Kol. L.R 541.

(2) Appeal N9. 297 of 1957 fromoriginal decree, decided on
7-12-1962.

347

Decenber 7, 1962 and a certified copy of the sane has been
pl aced before us. The |earned Judges have observed:

"What ever may have been the interpretation
of the Vathukums in Kol hapur State, so far as
this Court is concerned it is well settled
that ' Nashtansha' does not nmean a man dying
without mmle issue 'but it nmeans a man dying
wi thout | eaving any heir. Accordi ngly,
therefore, unlike the authorities in Kol hapur
State, this Court held that as long as there
was a single heir, whether male or female, to
the deceased, it does not result in
"Nasht ansha’ of the line."

According to. this decision, Maya Gouda's branch cannot be
considered to be 'Nashtansha' as he has |eft his daughter,
the 7th defendant, as his heir, and she will be entitled to
i nherit the Watan properties.

W nmay also refer to a Division Bench decision of the
Mysore High Court in Sanbaii Ramachandra Kul karni v. Gopa
CGovind Dattaward(1l) wherein the Mysore Hi gh Court  has not
agreed with the view of the Bonbay High Court, expressed in
an earlier decision, simlar to the viewtaken by the Bonbay
H gh Court in Shivgonda’'s case(2), that the expression
"Nasht ansha’ has to be interpreted as nmeaning that a hol der
has left no heirs at all who can/inherit his estate under
the Hi ndu Law.

It is not necessary for us in this case to. resolve the
conflicting views noted above. What ever —may be the
i nterpretation, the appellants will -not be entitled to
inherit the properties of Maya Gouda. Because, if the view
of the Kol hapur Courts is accepted, the plaintiff, as the
Nawa Wala, is entitled to get possession; and if the Bonbay

view is accepted, it is the 7th defendant, who wll be
entitled to inherit the watan properties of her father Mya
Gouda. In either case, the appellants cannot inherit the

wat an properties of Maya CGouda and thus they are out of  the
picture. The 7th defendant, agai nst whom al so a decree for
possessi on has been passed, did not contest the claim of
the plaintiff. Nor did she file any appeal against the
decree of the trial Court. It has to be further noted that
even the appellants have not made her a party, either
be,fore the first Appellate Court, or in the H gh Court, or
even before this Court.

In the result, the appeal fails and is dism ssed with costs.
V.P. S. Appeal dism ssed.

(1) (1960) Mys. L.J. 441.

(2) Appeal No. 297 of 1957 from original decree, decided an
7-12-1962.
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