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In Sessions Case No. 7 of 1997 after appreciating the
evi dence, the Sessions Judge, @Qurgaon by order dated
7.9.1999 convicted the appellant for the offence punishable
under Section 302, 376 and 363 |.P.C. and sentenced himto
death wunder Section 302, to 7 years rigorous inprisonnent
under Section 376 and 3 years rigorous inprisonnment. . under
Section 363. The Hi gh Court of Punjab and Haryana at
Chandigarh by order dated 26th April, 2000 in Murder
Ref erence No. 3 of 1999 and Crim nal Appeal No. 463-DB of
1999 confirnmed the conviction and sentence. That /judgnent
and order is under challenge in this appeal

It is the prosecution case that R nku aged about 11
years was nmissing fromthe evening of January 5, 1997. Her
body was found on the next day at about 6.30 a.m The
prosecution story as revealed by PW1 Ram Kewal was that he
lodged the FIRat 7.30 a.m on finding the dead body  of
Ri nku near the bushes at Medical College ground.” It is his
say that on 5.1.1997, she had gone out of the house at about
6.00 p.m to bring mlk. After she brought mlk, he saw
Raj u (accused) offering toffees to R nku and other children
PW2 Makhan Lal a neighbour had al so seen Rinku and /Raju
goi ng towards Chandan Nagar. As Rinku had not returned til
9.00 p.m, they looked for her as well as Raju throughout

the night. In the norning, they found the dead body of
Ri nku. Bl ood stained brick and bl ood was al so found' '|ying
on the spot. Imediately, after asking P2 to wait at the

scene of offence, PW Ram Kewal reached at the GQurgaon
Police Station and |lodged the FIR at about 7.30 a.m
Further prosecution version is that on 6.1.1997 accused
contacted PWB Subhash Sharma and nmade confessional statenent
to himthat he committed rape and murder of Rinku near the
boundary wall of college building. He stated that he caused
injury to the deceased by the brick on her head and nouth as
the deceased stated that she would report at the house with
regard to the rape conmitted by him Accused sought his
help to save him It is the say of the witness that when he
was taking the accused towards the police station, the uncle
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of the girl and the police net himand he handed over the
accused to the police. After conpleting the necessary
investigation, the accused was charged and convicted as
stated above.

M. Tara Chand Sharma, |earned counsel for the appellant
submitted that the Hi gh Court commtted error in convicting
the appellant as there is no evidence on record to connect
the accused wth the crime. The circunstantial evidence
upon which reliance is placed by the High Court is not
sufficient so as to convict the appellant for the offence
for which he is charged and in any case, it is not a case
for inposing the punishnent of death. It is his contention
that if Ram Kewal PW. and Makhan Lal PW2 were knowi ng that
the deceased child had acconpani ed the accused by evening
time, and she did not return_till midnight, they would have
i medi ately | odged-the FI'R for ki dnapping. As they have not
done so, it would nmean that they were not knowi ng that the
deceased 'had gone in the conpany of the accused who was the
tenant ~of ~PWM for few nonths and thereafter residing in
nei ghbour hood.

As against this, l'earned counsel for the State subnitted
that the crine commtted by the accused is heinous. There
is sufficient circunstantial evidence on record to connect
the accused with the crine and the courts bel ow have rightly
convi cted the accused and i nmposed the death sentence.

We have gone ‘through the entire evidence on record,

particularly, the evidence of PA Ram Kewal “and PW2 Makhan@@

NNANRNNANNRNANNANNNNANNSNANNENNNNANNNNNNN)

Lal which clearly establishes that accused enticed deceased@@
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Ri nku young girl aged about 11 years to acconpany ' him on
5.1.1997 at about 6 p.m PW has stated that he saw Raju
taking Rinku towards Rajinder Nagar. It has cone in
evi dence of PWL that when she did not return to the house up
to 8 or 9 p.m, the whole night they searched for R nku and
accused Raju, but could not |ocate them On the next
norning, Ram Kewal PW al ong with Mkhan Lal- PW2 - reached
near the bushes at CGovernment Coll ege conmpound and found the
dead body of Rinku lying there. Imrediately PW went to the
police station City GQurgaon and | odged the FIR Ex. PA. The
. O prepared the necessary panchnana and bl ood stained
earth, blood stained brick on which hair were also stuck

shawl and pair of chappal were taken into possession Vvide
recovery Mem Ex.PB. Dr. Suresh Bakshi PWh . along with Dr.
Vandana Narula PW 13 conducted the post nortem  exam nation
and noticed three injuries on her person. The cause of
death in their opinion was due to shock and haenorrhage as a
result of injuries which were ante-nmortemin nature and
sufficient to cause death in ordinary course of nature. The
evidence of PW is also corroborated by the evidence of PW
Makhan Lal who is resident of the same locality and is not
related to the deceased or the accused. He was ironing-the
clothes in front of house of PM in the sane locality. He
saw accused distributing toffees to the children at about
6.00 p.m and noticed that Raju was talking wth the
deceased Rinku while going towards Chandan Nagar. He
acconpanied PW for search of R nku. In view of the
aforesaid evidence, in our view, the prosecution has
establ i shed beyond any doubt that accused enticed mnor
Rinku on 5.1.1997 at evening tine and took her towards
Chander Nagar at GQurgaon. The accused and deceased were
| ast seen together going towards Chandan Nagar by PW.
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Secondly, accused along with the deceased was not traceable
on the night of the incident. The dead body of R nku was
traced in the nmorning in the Governnent College conpound
near bushes. Search continued for the whole night.
Therefore, not lodging of FIR during the night tine would
not at all be a ground for doubting the evidence of PWM and
PV2. Apart fromthe aforesaid evidence, in our view, there
is no reason to discard the extra judicial confession nmade
by the accused before PWB Subhash Sharma. PW is also
resident of the sane locality and was working on a |athe
machine in Patel Nagar, Gurgaon. After naking confession

accused sought his help to save him It has cone on record
that father of the accused was plying rickshaw and PW8 was
sending his goods in his Rickshaw and that the accused was
conming to his work-shop quite often. The witness has also
stated that the father of the accused was nmeeting him on
nunber of occasions. On8.1.1997, the father of the accused
asked PWB to inquire about the case and, therefore, he had
gone to /'the police station. ~At . the police station, he
acconpani'ed” the police with Raju at the scene of offence.
The accused pointed out the place where he commtted rape
and where he had thrown the dead body. He had denied the
suggestion that as he was having good relations with PA, he
was meking fal se statement. In our view, there is no reason
to discard the confessional statenent . made before an
i ndependent witness / who was known to the accused and his
f at her.

Further, FSL report establishes that the pant put on by
the accused was stained with numerous snall dark brown
stai ns/streaks especially on the front. Simlarly, the
multi coloured printed terrycot shirt of the accused was
also stained with numerous darkish stains specially on his
sl eeves and contai ned human bl ood as per the FSL report. On
the wunderwear worn by the accused, blood and senen was
found. There is no explanation given by the accused how t he
blood was there on the shirt put on by himand that how
there were bl ood stains on the pant and underwear. W woul d
add at this stage that in his statenment under Section 313
Cr. P.C. the accused abjured his guilt and denied all the
all egations nade against him According to himhe had paid
advance rent of one year to Ram Kewal PW. but he was turned
out of the house after six nonths and that he had been
falsely inplicated in the case as there was quarrel between
hi m and Ram Kewal PWL. In our view, this defence is totally
basel ess. If the accused was turned out of the house after
taking one years rent in advance, there was no reason for
PW to inplicate the accused in the crine.

In this view of the matter, in our view, the Hi-gh Court
after appreciating the entire evidence has rightly-confirmed
the conviction order passed by the Sessions Court. However,
the next question is whether this would be a rarest of rare
cases where extrenme punishnent of death is required to  be
i nposed. In the present case, from the confessiona
statenment nmade by the accused, it would appear that there
was no intention on the part of the accused to commit the
murder of the deceased child. He caused injury to the
deceased by giving two brick blows as she stated that she
woul d disclose the incident at her house. It is true that
| earned Sessions Judge conmmtted error in recording the
evidence of SI  Shakuntala, PW 15 with regard to the
confessional statenent nmade to her, but in any set of
ci rcunst ances, evidence on record discloses that accused was
not having intention to conmt the murder of the girl who
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acconpanied him On the spur of the nmonment without there
being any preneditation, he gave two brick blows which
caused her death. There is nothing on record to indicate
that the appellant was having any crimnal record nor he can
be said to be a grave danger to the society at |arge. In
these circunstances, it would be difficult to hold that the
case of the appellant would be rarest of rare case
justifying inposition of death penalty.

We, therefore, wuphold the conviction of the appellant
under Section 302, but commute the sentence of death to
i mprisonnment of life. Subject to the aforesaid nodification
of sentence, this appeal is dism ssed.




