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R V. RAVEENDRAN, J.

Leave granted in the special |eave petition by K Mnjusree. The
selection to ten posts of District & Session-Judges (G ade-11) in the Andhra
Pradesh State Higher Judicial Servicein pursuance of the advertisenent
dated 28.5.2004 is the subject matter of this appeal by special |eave and wit
petitions.

2. Sel ection and appointnents to the post of District & Session Judges
(Grade 11) are governed by the Andhra Pradesh State Hi gher Judicial Service

Rul es 1958 (Rules for short). The said Rul es provide that one-third of the

total nunber of permanent posts of District and Session Judges (Gade I1)

should be filled by direct recruitnment. It also prescribes the qualifications for
appoi nt nent, but does not prescribe any procedure for selection. As the

Rul es only prescribe the qualifications for appointment but did not |ay down

the sel ection procedure, the manner and nmethod of sel ection is decided by

the High Court, for every selection, as and when the vacancies are notified

for selection.

3. The CGovernnent of Andhra Pradesh issued an adverti senment dated
28.5.2004 inviting applications for appointnent to the follow ng ten posts of
District & Sessions Judges (Grade Il1) in the A P. State Hi gher Judi ci al
Service by direct recruitnent

Open cat egory 4 (1 Woman)

Backward C ass \026 Group A 1 (Wonan)
Backward Cl ass \026 Group B 1 (Wonman)
Schedul ed Caste 2 (1 Wonman)
Schedul ed Tri be 1

The advertisenent stated that a witten exam nation foll owed by an
intervieww ||l be held for selection to the above posts. Thelast date for
recei pt of applications was 15.6.2004. In all 1637 applications were
received. On scrutiny 1516 applicants were eligible to take the witten
exam nati on.

4. The Full Court of Andhra Pradesh Hi gh Court has authorized its Chief
Justice to constitute Commttees for the conveni ence of adm nistration. The
resol utions of the Full Court containing the guidelines relating to the
functioning of the Hi gh Court have been conpiled in the formof standing
orders. SO 2.13 enunerates the matters to be dealt with by the Full Court.

SO 2. 14 enunerates the matters to be dealt with by the Administrative
Conmittee. Recruitment of District Judges is a matter to be dealt with by the
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Adm nistrative conmttee under SO 2.14. The decision/ m nutes of the
Admi ni strative conmttee in regard to recruitnent of District Judges are
thereafter placed before the Full Court for its consideration under SO 2.13.

5. The Adm nistrative commttee by its resolution dated 30.11. 2004

deci ded the nethod and manner of selection. It resolved to conduct the
witten exam nation for the candidates for 75 marks and oral exam nation for
25 marks. It also resolved that the minimum qualifying marks for the OC

BC, SC and ST candi dates shall be as prescribed earlier. As per its direction,
the witten exani nation was held on 30.1.2005 and 1026 candi dates

appeared for the exam nation. The results were declared on 24.2.2005 and

83 candi dates were successful in the witten exam nation. Due to the
pendency of sone litigation, interviews could not be held i mediately. A
conmttee of five Judges was constituted for interview ng the candi dates

and interviews were held in March 2006. Thereafter, the nmarks obtai ned by
the 83 candidates in the witten exanm nation and in the interview were
aggregated and a consolidated nerit list of the 83 candi dates wa prepared in
the order of nerit on-the basis of the aggregate marks. It contained (i) the
regi stration nunber, (ii) the nanes of the candidates, (iii) reservation
category, (iv) narks securedin the witten exam nation out of 100 narks,

(v) marks secured in the interview out of 25 marks, and (vi) the total narks
secured in the witten examnation and interview out of 125. Thereafter, five
nore nerit lists in respect of categories BCG-A BC B, BC-D, SC and ST

were prepared. On the basis of the said lists, the Interview Comittee
finalized the following list of candidates to be reconmended for

appoi ntnent as per nerit and reservation, and submtted to the
Admi ni strative conmttee with a report dated 3. 4.2006

DI STRI CT AND SESSI ONS JUDGES GRADE- 11 EXAM NATI ON
(LI ST OF CANDI DATES TO BE RECOMVENDED FOR APPO NTMENT)

SI. No.

Regn.

Nunber

Narme of the candi date
Cat egory
Witten
Exam

(out of

100)

I ntervi ew
(out of 25)
Tot al

mar ks

(for

125)

01

1859

Snt. Venkat a
Jyot hri mayee
cC

72

9.6

81.6

02

1775

Smt. C. Sunml at ha
cC

61

19. 4

80.4

03

1073
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Smt . k. Manj u Sree
oC
68.5
10.6
79.1
04
1694
A Hari
oC
64.5
14. 4
78.9
05
1009
Snt. G Anupanma
Chakr avart hy

BC( A)

51

8.6

59.6

06

1590

Snt. V.B.Nirmala
CGeet hanba

BC( B)

59.5

16. 4

75.9

07

1059

M Lakshman

BC( D)

59

8.2

67. 2

08

1176

BSV. Prakash Kumar
SC

49

10

59

09

2336

Sm. Grija

M Pri yadar shani
SC

48

8.4

56. 4

10

1220

N. Tukar anj i

ST

36.5

11. 4

47.9

Har anat ha Sar ma

6. The Adm nistrative commttee considered the report, the nerit list an
list of recormended candi dates proposed by the interview and by resol ution
dat ed 4. 4.2006 approved the selection of the said ten candi dates and directed
the said \021sel ect 1ist\022 be placed before the Full Court on 6.4.2006 for
consi derati on.

d

its
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7. The Full Court considered the resolutions of the Adm nistrative
comm ttee dated 30.11.2004 and 4.4.2006 and the record of selection. The
Full Court inpliedly approved the resolution dated 30.11.2004. But it did
not agree with the selection list prepared by the Interview conrttee and
approved by the Administrative conmttee by resolution dated 4. 4. 2006.

The Full Court authorized the Chief Justice to constitute a committee of
Judges for preparing a fresh list of candidates to be recomended for

appoi ntnent of District & Session Judges (Grade I1). Accordingly, the Chief
Justice appointed a sub-committee of two Judges on 7.4.2006. The said sub-
comm ttee was of the view that the candidates should be evaluated with
reference to witten exam nation marks of 75 and interview marks of 25 as
per the resolution dated 30.11.2004, instead of being evaluated with
reference to witten exam nation marks of 100 and interview of 25, thereby
varying the prescribed ratio between witten exam nation marks and
interview marks from3:1 to 4:1. Therefore, it scaled down the marks
obt ai ned by the candidates in the witten examination with reference to a
total of 100, in proportion to a maxi num marks of 75. By adding the

i nterview marks of 25, the total marks obtained by the candidates with
reference to a total of 100 (as agai nst 125) were recal cul ated. The sub-
conmttee was al so of the view that apart from applying the mini num

marks for-the witten examnation for deternmining the eligibility of the
candi dates to appear in-the interview the same cut off percentage should be
applied for interviewmarks, and those who fail to secure such m ni num
marks in the interview should be considered as having failed. As the

m ni mum percentage for passing the witten exam nation was 50% for open
category, 40% for backward classes and 35% for SC and ST, only those
candi dat es who secured the m ni num of "12.5 marks (open category), 10

mar ks (BC candi dates) and 8.75 nmarks (SC & ST candi dates) were

consi dered as havi ng succeeded in the interview Consequently, only 31
candi dates were found to have qualified bothin the witten exam nati on and
interview and a revised nerit list was prepared pruned down to 31 successfu
candi dates. On that basis, nine candi dates were recomrended for

appoi ntnent as foll ows :

DI STRI CT AND SESSI ONS JUDGES GRADE \ 0261 1" EXAM NATI ON, ' 2005

(LI ST OF CANDI DATES TO BE RECOMMENDED. FOR APPQO NTMENT)

Sl.

No.

Regd.

No.

Nane of the
candi dat e
Cat egory
Marks in
Witten
Exam (out

of 75)

I ntervi ew
(out of 25)
Tot al

Mar ks

(out of

100)

1

1775

Snt. C. Summl at ha
cC

45. 75

19. 4

65. 15

2

1117

Snt. G Radharan
06

46. 87
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16

62. 87

3

1694

A. Hari Har anadha
Sar ma

C

48. 37

14. 4

62. 77

4

1590

Snt. V.B.Nrmal a
Ceet hanmba ( BC. B)
oCc (W

44. 62

16. 4

61. 02

5

1186

K. Sr eeni vas
BC. D

38. 25

12.6

50. 85

6

1072

Snt. P. Manjul a Devi
BC. B(W

33.75

13.2

46. 95

7

1176

BSV. Prakash Kumar
SC

36. 75

10

46. 75

8

1151

Sm. M Renuka
BC. A(W

30

14

44

9

1220

N. Tukar anj i
ST

27. 37

11. 4

38. 77

One vacancy relating to \021Schedul ed Caste (Wnen)\022 was | eft unfilled as there was no
qual i fi ed candi date.

8. The said report and the selection |list were considered by the Full court

on 28.4.2006 and it was resolved to accept the names of the aforesaid nine
candidates in the said list to the State Governnment for appointnent. The

second |list contained the names of 5 out of 10 candi dates reconmended in

the first list (SI. Nos.2,4,6,8 and 10 in the first list were SI. Nos.1,3,4,7 and 9
in the second list). Five candidates in the first list (SI. Nos.1,3,5,7 and 9 in
the first list) got elimnated as they failed to secure the m ni mum marks in
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the interview and four fresh candi dates entered the second list (SI. Nos.2,5,6
and 8 in the second list). No candi date was sel ected under the category SC
(Wnrman) as no candi date of that category secured the mni mum marks in

the interview

9. Two of the candi dates whose nanes were found in the first list and
who got excluded in the second list nanely K Manjusri (SlI.No.3) and

M Lakshman (SI.No.7) filed WP.Nos. 10061/ 2006 and 10062/2006 in the

Hi gh Court praying for a declaration that the action of the H gh Court in
preparing the selection list by prescribing mninmmqualifying marks for the
interview was arbitrary and illegal and seeking a direction to the H gh Court
to redraw the selection list w thout adopting m ni num qualifying marks for
the interview. The said wit petitions were dism ssed by the H gh Court by a
conmon judgnent dated 30.10.2006.

Cvil Appeal arising fromSLP [-C] No. 18330/ 2006

10. Thi s appeal is by K Manjusri whose name was found in the first list.
She contended that the m ni mum marks for interview not having been

prescri bed either under the rules or by the resolution dated 30.11.2004 by the
Admini strative committee, theaction of the Full Court altering the norns for
sel ection by introducing mnimum marks for interview, after conpletion of

the sel ection process, woul d amobunt to changing the rul es of the game, not
only after the gane was started but after the gane was pl ayed.

11. Several applications for inpleadnment filed by the sel ected/ non-

sel ected candi dates have been ordered to be heard along with the main
matter. 1A No.2 was filed by A Hariharanatha Sarma, N. Thukaranji,
V.B. N rmal a CGeet hanba and BSV Prakash Kumar whose nanes were found

in both the first and second lists. A Nos.3 and 5 are filed by G Anupama
Chakravarthy and P.Venkata Jyothirmai who were at Sl.Nos.5 and 1 in the
first Iist (whose names were onmitted in the second list). 1A No.4 is filed by
G Radha Rani, K. Sreenivas and M Renuka whose nanes are found in the

second list at Sl.Nos.2,,5,6 and 8. They were al so heard. While the
applicants in I A Nos.2,3 and 5 have supported the contentions urged by the
appel l ant, the applicants in | A No.4 have contended to the contrary.

SLP [C] No.[CC Nos.s7188-89/2007]

12. One E. Thirumal a Devi whose nanme is found neither in the first |ist
nor in the second list has filed this SLP. She was not a party in the wit
petition before the H gh Court and has filed this SLP with an-application
seeking permssion to file the SLP and for condoni ng the delay of 192 days
in filing the SLP. She has contended that applying the criterion of m ninmm
qualifying marks in the interview, wthout notifying the sane to the

candi dates was viol ative of principles of natural justice. She has contended
that the selection procedure was illegal and therefore the entire sel ection
process should be scrpped and H gh court should be directed to hold fresh
sel ections.

Wit Petition [C] No.51/2007

13. The petitioner Grija MPriyadarsini, (whose name was in the first |ist
of sel ected candi dates, under the category \021SC Wman\022) has cont ended t hat
m ni mum qual i fying marks could not be applied for interviews. She further
contended that even if resolution dated 30.11.2004 of the Administrative
conmittee is construed as prescribing mnimumnmarks for interview such

m ni mum mar ks woul d be applicable only in regard to open category,

backward cl asses and schedul ed Tri bes, but not to Schedul ed Castes. She

submits that the resolution dated 30.11. 2004 nerely adopts what was

prescribed earlier, that is what was resol ved earlier on 24.7.2001 and
21.2.2002. She points out the said resolutions did not prescribe any

m ni mum marks in respect of Schedul ed Caste candi dates; and that

therefore, she was entitled to be selected, to the post reserved for \021Schedul ed
Caste (Wnan).
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Wit Petition [C] No.97/2007

14. The petitioner Kaki Shanti Kumar is a Schedul ed Caste candidate. He

was not one of the selected candidates either in the first list or in the second

list. According to him having regard to the policy of the State Gover nnment

contained in the notifications dated 9.1.2004 and 17.2.2005, if any post

ear marked for \021Schedul ed Caste-Wman\ 022 cannot be filled for want of

sui tabl e candi date, such post should be filled by a Schedul ed Caste-nmal e

candi dates, by transferring the post to SC (General). He clainms that the post

left unfilled earmarked form\021SC \ 026 Wman\ 022 shoul d have been treated as \021SC
\ 026 Ceneral\022 vacancy and he ought to have been selected for that post.

Questions for consideration

15. On the contentions urged, the follow ng questions arise for
consi deration:

(i) What was the procedure (nethod and manner of sel ection) prescribed
by the Administrative comrittee for filling the posts advertised on

28. 5.20047?

(ii) Whet her the list prepared by the Interview Conmittee and approved

by the Administrative comrittee suffered fromany error, irregularity or
illegality?

(iii) VWet her the procedure adopted by the Full Court in preparing the
fresh selection |ist by applying the requirement of m ni mum marks for
interview also, is legal and valid ?

Re : Question (i)

16. The Rules did not prescribe any procedure for selection. \Wen the
posts were advertised, the only criterion for selection that was nmenti oned
was that the selection will be by holding a witten exam nation foll owed by

an interview. The manner of holding witten exam nations and i nterviews,
the marks for witten exam nati on and interview, whet her the candidates
shoul d secure any mninmummarks in the witten exanination and/or
interview, were all yet to be decided.

17. As per the practice followed by the Hi gh Court (standing orders
referred to above) the entire process of recruitnment of Distrit Judges was to
be dealt with by the Adm nistrative Committee and the decisions of the

Admini strative Committee were placed before the Full Court for its

consi deration and approval. The Administrative Conmittee at its neeting

hel d on 30.11. 2004 consi dered the nethod and manner of recruitment to be
adopted in regard to the said recruitnment and took the followng three
decisions : (i) that the witten exanm nation will be held on 30.1.2005

si mul taneously at four centres; (ii) that the marks for the witten exam nation
shall be 75 and for oral examination 25; and (iii) that the \023m ni mum
qual i fying marks for OC/ BC/ SC/ ST shall be as prescribed earlier\024. The first
two decisions are self contained and clear. In regard to thethird decision, it
becomes necessary to ascertain what was the m ni nrum qualifying marks for

OC/ BC ST/ ST whi ch had been prescribed earlier. There was no genera
prescription of guidelines or norns or criteria for holding the witten

exam nation and interview marks therefore. The procedure to be applied in
regard to each recruitment was | aid down separately by the Administrative
Conmittee as and when the recruitnent was done. When the Adm nistrative
Conmittee deci ded on 30.11.2004 that the m ni mum qualifying marks for

OC/ BC ST/ ST shall be as prescribed earlier it obviously referred to what

was prescri bed when the previous recruitnment was made in 2001-2002. The

H gh Court has produced the relevant minutes relating to such earlier
recruitment. It is seen that the Administrative comrittee had |aid down the
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foll owi ng method and manner for the recruitnent of six posts of District &
Session Judges (Grade I1) by its resolution dated 24.7.2001 (approved by the
Full court on 16.8.2001)

\ 023Consi dered and resol ved that the node of exam nation be by way of

witten test for 75 marks and oral interview for 25 marks and the

m ni mum qual i fying marks for open category is 50 marks, for Backward

Classes (B.Cs) 40 marks and Schedul ed Tribes (S.Ts) 35 marks in the

witten exam nation and the same ratio will apply for oral interview al so.\024

The m ni mum qualifying marks for the witten exan nation was
subsequent |y anended/corrected by Adm nistrative conmttee at its neeting
hel d on 21.2.2002 (approved by Full Court on 6.3.2002) as follows :

\ 023Consi dered and resolved to correct the typographical error occurred in
the resolution of the Administrative Conmittee Meeting held on

24..7.2001 nentioning 50 marks, 40 marks and 35 marks instead of 50
percent, 40 percent and 35 percent i.e. the m nimum qualifying marks

for Open Category is 50 percent, for Backward classes (B.Cs) 40

percent and Schedul ed Tribes (S.Ts) 35 percent in the witten

exam nation.\ 024

18. Let us try to-analyse and find out the conbined effect of the rsolutions
dated 24.7.2001 and 21.2.2002. The resolution dated 24.7.2001 prescribed
the following marks for the witten exam nation and the interview

(a) The marks for witten exam nation was 75 marks and the m ni mum
qual i fying marks was 50 marks for open category, 40 marks for backward
cl asses and 35 marks for Schedul ed Tri bes;

(b) The marks prescribed for interview was 25 marks and the m ni mum
qualifying marks for interview was 16. 67 narks for open category, 13.33
marks for Backward C asses, and 11.67 marks for Schedul ed Tribes (by
applying the ratio that was prescribed for witten exam nation).

The resol ution dated 24.7.2001 was anmended on 21.2.2002 and it was

decided to have only mininmumqualifying marks in the witten test and not

for the oral exam nation. This is evident fromthe subject placed for

consi deration on 21.2.2002 and the resolution on the subject. The subject

for consideration was : \023M ni numqualifying marks in the witten
exam nati on\024. The resolution stated that the mininmmqualifying marks was
50% f or open category, 40%for Backward Classes and 35% for Schedul ed

Tribes in the witten exam nation\024. It did not prescribe any mnimmfor the
interviews. Nor was it understood as prescribing any mininum marks for the
interview That the Adnministrative committee and Full Court intended and in
face proceeded on the basis that there would be no mini num marks for the
interviewis evident fromthe fact that in regardto recruitnment of 6 posts in
2001- 2002, the m ni mum qualifying marks of 50% 40% and 35% wer e

applied only for the witten exam nation and no m ni mum qualiflyi ng nmarks

were applied in respect of interviews. W are inforned that for the 2001-

2002 sel ections, the procedure adopted was that all candi dates who passed

the witten exanination by securing the mninum nmarks were called for
interview and the interview marks were added to the witten exam nation

marks for the purpose of preparing the nerit list and for the purpose of

sel ection. No m ni mum narks were applied for interview and no candi date

was excluded on the ground of not securing any mninmummnmarks in the

interview. It is also not in dispute that even in the earlier selections (held
prior to 2001-2002) the H gh Court had applied nmini num narks for

interviews. Therefore the only inference is that when the Adm nistrative
Conmittee resol ved on 30.11. 2004 that the mninum qualifying marks for

OC/ BC/ SC/ ST shall be as prescribed earlier what it neant and provi ded was

that there will be mnimmqualifying marks for the witten exam nation

only, that is 50%for OC, 40% for BC and 35%for ST. It may however be
nmentioned that though mininum of 35% was prescribed only for ST

candi dates in regard to 2001-2002 sel ections, that per cent age was




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 9 of

14

adopted and applied in the witten exam nation for both SC and ST
candi dates by the resol ution dated 30.11.2004.

19. The Adm nistrative Committee of the Hi gh court (Chief Justice and
five senior Judges) as also the Interview Commttee consisting of five

Judges (the Chief Justice and four other Judges) all al ong intended,
under st ood and proceeded on the basis with reference to the current selection
that m ni mum percentage was applicable only to witten exam nation and

not for interviews. This is evident fromthe manner in which interviews were
conducted and nerit list and selection Iist were prepared by the Interview
Conmittee and approved by the Administrative Comrmittee. This shows that

the Interview Conmittee conducted the interviews on 13th, 14th, 16th, 17th,
18th, 20th, 24th and 31st of March, 2006 on the understanding that there were
no m ni mum marks for interviews, that the marks awarded by themin the

intervieww Il not by itself have the effect of excluding or ousting any
candi date from bei ng sel ected, and that marks awarded by themin the
interviews will merely be added to the witten exam nation marks, for

preparation of the merit list and selection. W are referring to this aspect, as
the manner of conducting interviews and awarding marks in interviews, by

the five nmenbers of the interviewi ng commttee woul d have been narkedly
different if they had to proceed on the basis that there were nm ni mum nmarks

to be secured in the interview for being considered for selection and that the
mar ks awarded by themwoul d have the effect of barring or ousting any

candi date from bei ng consi dered for selection. Thus, the entire process of

sel ection - fromthe stage of holding the exam nation, holding interview and
finalizing the list of candidates to be selected - was done by the Sel ection
commttee on the basis that there was no mnimum marks for interview To

put it differently the game was pl ayed under the rule that there was no

m ni mum mar ks for the interview

20. Shri P. P. Rao, learned senior counsel appearing on behalf of the High
Court submitted that the Resolution dated 21.2.2002 nerely corrected a
typographi cal error in the Resol ution dated 24.7.2001;, regarding m ninmm
marks relating to witten exam nation, and the |ast portion of the Resolution
dated 24.7.2001, relating to interviews, (that is, the portion reading \023and the
same ratio will apply for oral interview al so\024) renmai ned unaltered.
According to him when the Adm nistrative Comittee passed the

Resol ution dated 21.2.2002 in regard to the earlier selection and again
passed the resolution dated 30.11.2004 in regard to the current selection, to
conduct the exami nation with mninum qualifying marks as prescribed

earlier, the intention was to have m ninmum marks both for witten

exam nation and the interview. W have already exam ned the resolutions

dated 24.7.2001 and 21.2.2002 and held that the conbined effect was to

apply mnimum percentage to only witten exam nati on and not for the
interview However, to test the correctness of his contention, we asked the

| earned counsel for the Hi gh Court to explain why the 2001-2002 selections
were done without applying mnimmmarks for interview. He was not in a
position to explain why the 2001-2002 sel ecti ons were made wi t hout

appl ying any mnimum marks for the interviews, if the resolutions dated
24.7.2001 and 21.2.2002 had really provided that there should be a

m ni mum marks for the interview The only explanation was that it was due

to sone oversight or mstake. The said explanation is neither satisfactory nor
val i d.

Re : Question (ii)

21. The nerit list and selection list prepared by the Interview Commttee
and approved by the Adm nistrative Commttee, on the basis that there was

no mni mum marks for interview, however, contained one error. The inter se
nerit of the candidates were prepared with reference to a total of 125 marks,
conprising 100 for the witten examination and 25 for the interview But the
Admini strative Committee had clearly resolved on 30.11. 2004 that

eval uati on of perfornmance should be with reference to a nmaxi mum nmarks of
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75 for witten examination and 25 for interview The witten exam nation

was however, conducted with reference to a question paper set for a

maxi mum of 100 nmarks. The interviews, of course, were held with reference

to maxi mum of 25 marks. Therefore, it was necessary to scale down the

mar ks secured by the candidates in the witten exam nation (with reference
to a maxi mum of 100 marks) proportionately to arrive at the marks with
reference to a maxi mum of 75 marks so that the ratio of maxi mum marks in
witten exanmi nation and interview wuld be 3:1. If the maxi mum marks for

the witten exam nation was 100 and for the interview was 25, then the ratio
between the marks for witten exam nation and interview would be 4:1,
thereby altering the prescribed marks, after the selection process had begun
We are, therefore, of the viewthat the first list requested an arithmetica
correction, that is, scaling down of the witten exam nation marks to three-
fourth of what was secured by themw th reference to a nmaxi nrum of 100

marks, so that the ratio of 3:1 could be maintained in respect of the marks
for witten exam nation and interviews.

Re : Question (iii)

22. When the Adnministrative Committee placed the nerit lists and

Sel ection List before Full Court, apparently objections were raised on two
grounds. One related to the failure to provide the m ni mum of 50% 40% and
35% marks for interviews, on the interpretation of resolution dated

30.11. 2004 read with earlier resolutions dated 24.7.2001 and 21.2.2002. The
second objection was that even thoughthe Administrative Comrmittee had
resolved that the nmarks for witten exam nation would be 75 and interview
woul d be 25, at the time of tabulating the marks, the marks secured (out of
100 marks) in the witten exam nation had been taken into account w thout
scaling it down with reference to a nmaxi num of 75 marks. The Full Court
therefore, appointed a Sub-Conmittee of two Judges to exam ne the matter
and prepare a fresh merit list and selection list. The Sub-Comittee

exam ned the matter and submitted a revised nmerit list by incorporating two
changes. Firstly, while tabulating the marks, it scaled down the marks
secured by the candidates in the witten examnation with reference to a
maxi mum of 100 marks, in proportion to a maxi mum of /75 narks so that the
final marks were with reference to a base of 75 marks for witten

exam nation and 25 narks for interview as resolved on 30.11. 2004.

Secondly, it applied the m ni mum percentage of 50% 40% and 35% for OC

BC, SC/ ST even in regard to interviews and consequently, elininated those
who secured |less than the mnimumin the interview fromthe process of

sel ection. The final selection list was prepared with reference to the fresh
nerit |ist prepared by incorporating the said two changes.

23. As far as the first change is concerned, we have al ready hel'd that
scal i ng down in unexceptional as it is in consonance with the criteria
deci ded by the Adm nistrative Commttee on 30.11. 2004 before

conmenci ng the sel ection process.

24. But what could not have been done was the second change, by
introduction of the criterion of mnimmumarks for the interview The

m ni mum mar ks for interview had never been adopted by the Andhra

Pradesh High Court earlier for selection of District & Sessions Judges,
(Grade 11). In regard to the present selection, the Admnistrative Commttee
nerely adopted the previous procedure in vogue. The previous procedure as
stated above was to apply mininummarks only for witten exam nati on and
not for the oral exam nation. W have referred to the proper interpretation of
the earlier resolutions dated 24.7.2001 and 21.2.2002 and held that what was
adopted on 30.11.2004 was only mnimum marks for witten exam nation

and not for the interviews. Therefore, introduction of the requirenent of

m ni mum marks for interview, after the entire selection process (consisting
of witten exam nation and interview) was conpleted, would anmount to
changing the rules of the gane after the gane was played which is clearly

i mperm ssible. We are fortified in this view by several decisions of this
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Court. It is sufficient to refer to three of them\026 P. K Ramachandra |lyer v.
Union of India \026 1984 (2) SCC 141, Unesh Chandra Shukla v. Union of

India \026 1985 (3) SCC 721, and Durgacharan Msra v. State of Oissa \026 1987
(4) SCC 646.

25. In Ramachandra lyer (supra), this Court was considering the validity
of a selection process under the I CAR Rul es, 1977 whi ch provided for

m ni mum marks only in the witten exam nati on and did not envisage

obtaining mnimmmarks in the interview. But the Recruitnent Board

(ASRB) prescribed a further qualification of obtaining mninmmmrks in

the interview also. This Court observed that the power to prescribe m nimm
marks in the interview should be explicit and cannot be read by inplication
for the obvious reason that such deviation fromthe rules is likely to cause
irreparable and irreversible harm This Court held that as there was no power
under the rules for the Selection Board to prescribed the additiona
qualification of securing mininmummarks in the interview, the restriction
was i nperm ssible and had a direct inmpact on the nerit |ist because the nmerit
list was to be prepared according to the aggregate marks obtai ned by the
candi dates at witten test and interview This Court observed

\ 0230nce an additional qualification of obtaining mnimmmrks at the viva
voce test is adhered to, a candi date who may figure high up in the nmerit
list was likely to berejected on the ground that he has not obtaining

m ni mum qual i fyi ng marks at viva voce test. To illustrate, a candidate

who has obtained 400 marks at the witten test and obtained 38 marks at

the viva voce test, if considered on the aggregate of marks being 438 was
likely to cone within the zone of selection, but would be elimnated by the
ASRB on the ground that he has not obtaining qualifying marks at viva

voce test. This was inperm ssible and contrary to rules and the nmerit |ist
prepared in contravention of rules cannot be sustained.\024

26. In Uresh Chandra (supra), the scope of the Del hi Judicial Service
Rul es, 1970 cane up for consideration. The rules provided that those who
secured the prescribed mninmumaqualifying marks in the witten

exam nation will be called for vivavoce; and that the marks obtained in the
viva voce shall be added to the nmarks obtained in the witten test and the
candi dat e\ 022s ranki ng shall depend on the aggregate of both 27 candi dates
were found eligible to appear for viva voce on the basis of their having
secured the mnimum prescribed marks in the witten exam nation. The fina
list was therefore, expected to be prepared by nerely adding the viva voce
marks to the witten exam nation marks in regard to those 27 candi dates. But
the final list that was prepared contai ned sone new nanes which were not in
the list of 27 candi dates who passed the witten exam nation. Sonme nanes
were omtted fromthe list of 27 candi dates who passed the witten

exam nation. It was found that the Sel ection Conmittee had noderated the
witten examnmi nation marks by an addition of 2% for all the candidates, as a
result of which sone candi dates who did not get through the witten

exam nati on, becane eligible for viva voce and cane into the list. Secondly,
the Selection Conmittee prescribed for selection, a mnimum aggregate of

600 marks in the witten exani nation and viva voce which was not provided
in the Rules and that resulted in sone of the names in the list of 27 being
omitted. This Court held neither was permissible. Dealing with the
prescription of mnimm 600 marks in the aggregate this Court observed

\ 023There is no power reserved under Rule 18 of the Rules for the H gh Court

to fix its own mininmummarks in order to include candidates in the fina

list. It is stated in paragraph 7 of the counter-affidavit filed in Wit Petition
4363 of 1985 that the Selection Committee has inherent power to sel ect

candi dates who according to it are suitable for appointment by prescribing

the m ni mum nmar ks which a candi date should obtain in the aggregate in

order to get into the Del hi Judicial Service\005\005 But on going through the

Rul es, we are of the view that no fresh disqualification or bar may be

created by the High Court or the Selection Committee nmerely on the basis

of the nmarks obtained at the exam nation because clause (6) of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 12 of

14

Appendi x itself has laid down the m ni nrum narks which a candi date

should obtain in the witten papers or in the aggregate in order to qualify
hi nsel f to becone a nenber of the Judicial Service. The prescription of

the minimum of 600 marks in the aggregate by the Selection Conmittee as

an addition requirement which the candidate has to satisfy ampunts to an
amendment of what is prescribed by clause (6) of the Appendi x\ 005\ 005.. W
are of the view that the Selection Committee has no power to prescribe the
m ni mum mar ks whi ch a candi date should obtain in the aggregate

different fromthe mnimmalready prescribed by the Rules in its

Appendi x. W are, therefore, of the view that the exclusion of the nanes

of certain candi dates, who had not secured 600 marks in the aggregate

i ncludi ng marks obtained at the viva voce test fromthe |ist prepared under
Rule 18 of the Rules is not |egal.\024

27. In Durgacharan M sra (supra), this Court was considering the

sel ection under the Orissa Service Rules which did not prescribe any

m ni mum qual i fyi ng-marksto be secured in viva voce for selection of

Munsi fs. The rules merely required that after the viva voce test the State
Publ i cServi ce Conmi'ssion shall add the narks of the viva voce test to the
marks in the witten test. But the State Public Service Conm ssion which
was the selecting authority prescribed ninimumqualifying marks for the
viva voce test also. This Court held that the Comm ssion had no power to
prescribe the mninmumstandard at viva voce test for determning the
suitability of candidates for appointnment of Minsifs.

28. In Maharashtra State Road Transport - Corporation v. Rajendra

Bhi ntrao Mandve \ 026 2001 (10) SCC 51, this Court observed that \021the rul es of
the game, meaning thereby, that the criteria for selection cannot be altered
by the authorities concerned in the mddle or after the process of selection
has commrenced.\ 022 In this case the position‘is nmuch nore serious. Here, not
only the rules of the gane were changed, but they were changed after the

gane has been played and the results of the gane were being awaited. That

i s unacceptabl e and i nperm ssible.

29. The resolution dated 30.11.2004 nerely adopted the procedure
prescribed earlier. The previ ous procedure was not to have any mi ni mum

marks for interview Therefore, extending the mni num marks prescribed

for witten examination, to interviews, in the selection process is

i mperm ssible. We nay clarify that prescription of mnimum marks for any
interviewis not illegal. W have no doubt that the authority making rul es
regul ating the selection, can prescribe by rules, the m nimum marks both for
witten exam nation and interviews, or prescribe mninmmmarks for. witten
exam nation but not for interview, or may not prescribe any m ni mum nmarks

for either witten exam nation or interview Were the rules do not prescribe
any procedure, the Selection Comrittee may al so prescribe the ninimm

marks, as stated above. But if the Selection Conmittee want to prescribe

m ni mum marks for interview, it should do so before the commencenent of

sel ection process. If the selection conmittee prescribed m ni num mar ks

only for the witten exam nation, before the commencenent of sel ection
process, it cannot either during the selection process or after the sel ection
process, add an additional requirenent that the candi dates shoul d al sosecure
m ni mum marks in the interview. Wat we have found to be illegal, is

changing the criteria after conpletion of the selection process, when the
entire selection proceeded on the basis that there will be no m ni mum marks
for the interview

30. It was submitted that Adnministrative Cormittee and Interview
Conmittee were only del egates of the Full Court and the Full Court has the
absol ute power to determine or regulate the process of selection and it has
al so the power and authority to nodify the decisions of the Adm nistrative
Conmittee. There can be no doubt about the proposition. The

Admi ni strative Conmttee being only a del egate of the Full Court, al

deci sions and resolutions of Admi nistrative Conmmittee are placed before the
Full Court for its approval and the Full Court may approve, nodify or
reverse any decision of the Admnistrative Comrmittee. For exanple when
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the resolution dated 30.11.2004 was passed it was open to the Full Court,

bef ore the process of selection began, to either specifically introduce a
provi sion that there should be m nimum marks for interviews, or prescribe a
different ratio of marks instead of 75 for witten exam nation and 25 for
interview, or even delete the entire requirenent of minimum marks even for
the witten examnation. But that was not done. The Full Court allowed the
Adm nistrative Commttee to determ ne the method and nmanner of sel ection

and also allowed it to conduct the exam nation and interviews with reference
to the method and manner determined by the Adnministrative Comittee.

Once the selection process was conpleted with reference to the criteria
adopted by the Adm nistrative Committee and the results were placed before
it, the Full Court did not find fault with the criteria decided by the

Adm nistrative Conmittee (as per resolution dated 30.11.2004) or the

process of examinations and interviews conducted by the Adm nistrative
Commttee and Interview Committee. If the Full Court had found that the
procedure adopted in the exam nations or interviews was contrary to the
procedure prescribed, the Full Court could have set aside the entire process
of selection and directed the Adm nistrative Commttee to conduct a fresh
sel ection. The resolution dated 30.11.2004 was approved. It did not find any
irregularity in the exam nation conducted by the Administrative Commttee

or the interviews held by the Selection Conmttee. The assessnent of
performance in the witten test by the candi dates was not disturbed. The
assessment of performance in the interview by the Selection Conmittee was
not disturbed. The Full Court however, introduced a new requirement as to

m nimum marks in the interview by an interpretative process which is not
warranted and which i's at variance with the interpretation adopted while

i mpl ementing the current selection process and the earlier selections. As the
Ful | Court approved the resolution dated 30.11.2004 of the Administrative
Conmittee and al so decided to retain the entire process of selection

consi sting of witten exam nation and interviews it could not have

i ntroduced a new requi rement of mninmum marks in interviews, which had

the effect of eliminating candi dates, who woul'd otherw se be eligible and
suitable for selection. Therefore, we hold that the action of Full Court in
revising the nerit list by adopting a mnimum percentage of marks for

i nterviews was inpermssible.

31. The Division Bench of the High Court while considering the validity
of the second list, has conpletely mssed this aspect of the matter. It has
proceeded on an erroneous assunption that the resolution dated 30.11.2004
of the Admi nistrative Commttee prescribed m nimum marks for interviews.
Consequently, it erroneously held that the Administrative Comrittee had
acted contrary to its own resol ution dated 30.11.2004 in not excluding
candi dat es who had not secured the mninmum marks in the interview and

that the Full Court had nerely corrected the wong action of the

Admi nistrative Conmttee by drawing up the revised nerit |ist by -applying
marks for interview al so. The decision of the Division Bench therefore,
cannot be sustai ned.

CONCLUSI ON

32. We therefore, find that the judgnent of the Division Bench of the

Hi gh Court has to be set aside with a direction to the AP H gh Court to
redraw the nmerit list without applying any mninum marks for interview.

The nerit list will have to be prepared in regard to 83 candi dates by addi ng
the marks secured in witten exam nation and the nmarks secured in the
interview Thereafter, separate lists have to be prepared for each reservation
category and then the final selection of 10 candidates will have to be nade.
The scaling down of the witten exanmination marks with reference to 75

i nstead of 100 is however, proper

33. In view of our said decision, WP(C) No.51/2007 and WP(C)
No. 97/ 2007 do not survive for consideration. As a candidate is avail able
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under the category of SC (Wnan) and she will be selected, the question of
consi deri ng whet her that post should be transferred to SC (General) does not
ari se.

34. The SLP by Thirumala Devi is not mmintained. She was not a sel ected
candi date, either in the first list or second |list. She did not challenged the
process of selection by filing a wit petition. She was not a party to the wit
petitions. She is in no way aggri eved as she will not be selected, by adopting
either nethod. There is also a delay of 190 days. Therefore, the said SLP is
liable to be rejected on the ground of delay and on the ground it is not

mai nt ai nabl e.

35. In view of the above, we dispose of the matter as foll ows :

(i) The applicationfor inpleadnent (1As 2, 3, 4 &5 filed in SLP(Q)
No. 18330/ 2006) are all owed.

(ii) The civil appeal filed by K Mnjusree is allowed and the judgnent of
the H gh Court is set aside. The High Court is directed to prepare a fresh
nerit list in regard to 83 candidates with reference to their marks in witten
test and interview w thout applying any m ni mum marks for interviews and
thereafter finalise the selections in accordance with | aw.

(i) The appoi nt ments of five candi dates in pursuance of our interimorder
need not be disturbed. The said five candidates will find a place in the

sel ection list even when it is redone, though their ranks/reservation category
may vary. Their rank and seniority w1l depend upon the fresh selection list
of ten candi dates to be drawn and not on the appoi ntnment made in pursuance

of the interim order.

(iv) WP(C) No. 51/2007 and WP(C) No. 97/ 2007 are di sm ssed.

(v) The application for permssion to file SLP by Thirumala Devi is
rejected. As a consequence SLP (CC) No. 7188-79/2007 is rejected.




