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(Arising out of SLP (C) No.24613 of 2005)

S.B. Sinha, J.

Leave granted.

Interpretation of Section 115 of the Haryana Co-operative Societies
Act, 1984 (for short, 'the Haryana Act’) calls for consideration in this appea
whi ch arises out of ‘a judgnment and order dated 12.9.2005 passed by the
Punj ab & Haryana Hi gh Court in Civil Wit Petition No.19569 of 2003.

Appel lant is a cooperative society regi stered under the Co-operative
Societies Act. Respondent was appoi nted as Chief Accounts Oficer in the
Appellant mll. On the ground that he has conmitted ni sconduct, two
charge-sheets were issued to himcontaining the follow ng charges :

"(a) He failed to check and control the MII| accounts,
which resulted into i ssuance of fal se receipts of
cheques/ cash/denand drafts thus putting the M|

into financial |osses.

(b) Failing to control the MIIls Funds resulting into
crores of rupees lying in cash credit limt thus
putting the MIIl to huge financial |osses.

(c) Renoval of official records fromthe office for
personal use

(d) Approval of tour programe of Security Quards
for the nonths of Decenber, 1995, January, 1996
and February, 1996 without his signatures.

(e) Avai ling of leave from23.3.95 to 25.3.96 on fal se
pretexts.
(f) Verifying that Snt. Veena Sharnma was an

enpl oyee of the MII entitling her to get benefits,
wher eas she has never been the enpl oyee of the
MIIT.

(9) Did not attend the hearing of Courts in crimna
conplaints filed on behalf of the MII under 138 of
Negoti abl e I nstruments Act.

(h) Inspite of rejection of his |eave, still renained
absent fromduty we.f. 18.5.96 to 25.5.96."
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An Enquiry O ficer was appointed to enquire into the correctness or
ot herwi se of the said charges. Before the said Enquiry O ficer, Appellant
herein exani ned two wi tnesses on 18.11.1996 and 23. 12. 1996, who were
al so cross-exam ned by the respondent No.3 herein. Resignation was
tendered by Respondent No.3 on 13.2.1997. Adnittedly, the same had not
been accepted on the ground that disciplinary proceedi ngs had al ready been
initiated against him Non-acceptance of the said resignati on was
conmuni cated to himby a letter dated 1.3.1997. 1In his letter dated 4. 3.1997
a contention was raised by himthat he had al ready relinquished his charge.
In view of term nation of contract of enployment, only one nonth's sal ary
is required to be deducted fromthe amounts due to him He, further, by a
letter dated 1.7.1997, stated that after tendering resignation he had got
anot her job of nuch higher status and salary and he was not interested in the
job of the MII any nore.

However, there existed a dispute as to whether the 3rd respondent had
found an alternative job or not.

It isnot in dispute that the 3rd respondent did not attend the
proceedi ngs-of enquiry on several days. He contends that no notice was
served on-himand furthernore as he was put under arrest and therefore, he
could not attend. |In his absence the Enquiry O ficer proceeded to hold the
enquiry ex parte. A report-was submtted by the Enquiry Oficer on
21.10.1997. The Board of Directors issued a notice requiring the 3rd
respondent to show cause as to why he should not be dism ssed from
service. The contention of the 3rd respondent in this behalf was that despite
request, neither a copy of the enquiry report nor the copies of the depositions
of wi tnesses, who were exam ned as ex parte by the Enquiry O ficer, had
been supplied. He was dism ssed fromservice by an order dated
26.12.1998. Relying on-or on the basis of Section 114 of the Punjab Act, an
appeal was filed before the Registrar, Cooperative Societies, which was
di smi ssed by an order dated 9.2.2001. A revision petition filed thereagainst
before the State Governnent purportedto be in ternms of Section 115 of the
said Act was all owed by an order dated 29.10.2003, hol ding

"(a) The inquiry was fixed on 9.7.97, 12.7.97, 16.7.97
and 25.7.97. It is difficult to believe that notices
woul d have been received by the Respondent

herein by post in tine.

(It is inmportant to note here that 25.07.97 was
fixed on the personal request of the Respondent
himsel f. So far as 09.07.97, 12.07.97 & 19.07.97
the date of hearing is concerned, Respondent No.3
in his letter dated 13.8.97 has hinself stated that he
could not attend the hearing on 9.7.97, 12.7.97 and
16.7.97 as he was out of station.)

(b) The Inquiry Report is non-speaking report. and the
entire evidence has not been consi der ed.

(A perusal of the Enquiry Report would show that
it runs into a nunmber of pages discussing each and
every evidence including the exam nation and
cross-exam nation of the w tnesses.)

(c) Since F.1.R has been quashed, as such one of the
charges of the charge-sheet stands dropped.”

Aggri eved by and dissatisfied therewith, Appellant filed a wit
petition before the Hi gh Court, which has been dism ssed by reason of the
i mpugned j udgnent.

The principal contention raised before the H gh Court as al so before




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

10

us is that the State Governnent acted illegally and without jurisdiction in
entertaining the revision application filed by the 3rd respondent herein

M. Vinay Garg, |earned counsel appearing on behalf of Appellant
woul d submit that the State Governnent could not exercise its revisiona
jurisdiction in the facts and circunstances of the case and thus, the order
i mpugned before the High Court, was a nullity, being wholly illegal and
wi thout jurisdiction, and thus, the High Court comitted a manifest error in
dism ssing the wit petition

M. Jawahar Lal Gupta, |earned Senior Counsel appearing on behal f
of the 3rd respondent, on the other hand, urged that as the power of the State
Covernment to exercise its revisional power could have been exercised suo
nmotu, it is immterial as to whether the sane was entertained at the instance
of the 3rd respondent or otherwise. Reliance in this behalf has been placed
on Gurnam Kaur vs. State of Punjab & Ors. [1992 PLJ 658] and The
Punj ab St ate Handl oom Weavers Apex Society Ltd. vs. The State of
Punjab & O's. [1995 PLJ 546].

It was further urged that froma perusal of the orders passed by the
State of Haryana as al so by the High Court it would appear that the 3rd
respondent was nade a scapegoat in the entire matter as the First
I nformati on Report was lodged agai nst the Managing Director of the
Cooperative Society. ~Cur attention was noreover drawn to the fact that the
H gh Court had even quashed the First Information Report |odged as agai nst
the 3rd respondent 'andin that view of the matter, this Court should not
exercise its discretionary jurisdictionunder Article 136 of the Constitution
of I ndia.

Haryana Act was enacted to consolidate and anend the law relating to
the cooperative societies. It is a self-contained Code. It received the assent
of the President of India on 20th Septenber, 2004.  Chapter XV of the
Haryana Act provides for settlenent of disputes.

Section 102 thereof contains a non obstante clause in ternms whereof if
any di spute touching the constitution, establishment managenent or the
busi ness of a cooperative society between the society or its comrittee and
any past commttee, any officer, agent or enployee or any past officer, agent
or enployee or the nominee, heirs or |legal representatives of any deceased
of ficer, agent of enployee of the society arises, the sane shall be referred to
the arbitration of the Registrar for decision-and no court shall have any
jurisdiction to entertain any suit or other proceedings inrespect of such
dispute. In ternms of Section 103 of the said Act, the Registrar is enpowered
to either decide the matter hinself or transfer the sanme to any person who
has been vested by the Governnent with the power inthat behalf.

Chapter XVII1 of the Act provides for appeals and revision.. Section
114 provides for appeal in relation to a decision or award made under
Section 103 of the Act. Admttedly, the appeal preferred by the 3rd
respondent was determ ned by an Additional Registrar. ~Cause (c) of Sub-
Section (2) of section 114 provides that an appeal against any decision or
order made by the Additional Registrar or Registrar -under Sub-Section (1)
shall lie to the Government.

Section 115 of the Act provides for a revisional power of the
Government in the following terns :

"115. Revi sion \ 026 The Government nmay suo nmotu or on

an application of a party to a reference under Section

102, call for and exanine the record of any proceedi ngs

in which no appeal lies to the government under Section

114 for the purpose of satisfying itself as to the legality
or propriety of any decision or order passed and if in any
case it shall appear to the Governnent that any such

deci sion or order should be nodified, annulled or

revi sed, the Government may, after giving the persons
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af fected thereby an opportunity of being heard, pass such
order thereon as it nmay deemfit."

We woul d hereafter notice the provisions of the Punjab Co-operative
Soci eties Act, 1961 (Punjab Act), which are said to be in pari materia to the
Haryana Act. Section 68 of the Punjab Act provides for appeals. By reason
of O ause (c) of Sub-Section (2) of Section 68, however, against an order
nmade by the Additional Registrar an appeal lies to the Registrar. Section 69
provides for a revisional jurisdiction both in the State Governnment as al so
the Registrar in the following terns :

" 69. The State Governnent and the Registrar nmay, suo
notu or on the application of a party to a reference, cal
for and exani ne the record of any proceedings in which

no appeal under Section 68 lies to the Government or the
Regi strar, as the case may be, for the purpose of
satisfying itself or hinmself as to the legality or propriety
of any  decision or order passed and if in any case it
appears t'o the Governnent or the Registrar that any such
deci si on or order should be nodified, annulled or

revi sed, the Government or the Registrar, as the case my
be, may, after giving persons affected thereby an
opportunity of being heard, pass such order thereon as it
or he may deemfit./"

Interpretation of Section 69 of the Punjab Act cane up for
consi deration in sonme cases before the Punjab and Haryana Hi gh Court. The
earliest one being a decision rendered by a Division Bench of the said Court
on 24.12.1970 in Hardial Singh, Manager, the Shahabad Farmers Co-
operative Marketing-cumProcessing Society Ltd. vs.. State of Haryana
through Secretary, Co-operative Societies, Haryana, Chandigarh &
Os. [1975 (1) SLR 55], wherein it was opined

"This section gives revisional powers to the State
Government in cases where no appeal 1ies under section

68 of the Act and the power is exercisable either suo

notu or on the application of a party to a reference.

There is no dispute that the State Government did not act
suo notu but passed the inpugned order on the

application of the Manager. Fromthe plain reading of

this section, it is clear that such an application coul d be
filed only by a party to a reference. In the instant case,
admttedly there was no question of the reference of any

di spute for decision to any authority under-the Act. The
Soci ety or the Manager were not parties to any such
reference. It was a sinple case where the petitioner-

Soci ety took disciplinary action against the Manager
(Petitioner) who filed an appeal under rule 36 of the

Rul es on which the Joint Registrar passed an order on 5th
March, 1970."

A learned Single Judge followed the decision in Amitsar Centra
Co-operative Bank Ltd., Anritsar & Anr. vs. State of Punjab & Os.
[1971 PLJ 572].

A different note, however, was struck in Jaswant Singh vs. The State
of Punjab & Ors. [1986 Punjab Legal Reports and Statutes (Vol.1l) 314],
S.S. Sandhawalia, J., (as the |earned Chief Justice, then was) opined that the
State CGovernnent can exercise its jurisdiction suo notu even if an
application is filed by a person aggrieved, stating

"A bare reference to the above-said provision
woul d show that the revisional authority can anmong ot her
things apart always act suo-nmotu. M. Kaushal very
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fairly conceded that if the State Governnent so acts,
there woul d be no defect of jurisdiction or objection to
the same. | hence fail to see how the position would
becorme dianetrically different if the matter is brought to
the notice of the revisional authority (which is clothed
with wi de powers) by one of the parties to the dispute.
The State Government is not a natural person and has no
personal know edge of its own and matters are thus
brought to its notice either directly by its enpl oyees or
by others and no fatality can attach to an order on the
hyper-techni cal ground that if the State Governnent had
acted suo-motu, its action would have been unassail abl e
but nmerely because the action is taken on proceedi ngs
brought to its notice by another the self-sane action
woul d becone totally vitiated."

A Full Bench of the Punjab & Haryana Hi gh Court in Gurnam Kaur
vs. State of Punjabetc. [1992 PLJ 658 : 1992 (102) PLR 746] overrul ed
Har di al - Si ngh (supra), stating
. The openi ng words of Section 69 reproduced above
with respect to "suo notu" or "on application of the
parties to the reference” are explanatory in nature. They
are neither superfluous nor redundant. Even in the
absence of phraseol ogy used in the remaining context of
the provision referred to above still would cl othe the
Revi si onal Authority to exercise the power as would be
seen from such like provisions in different statutes,
reference to which would be nmade lTater. It i's immteria
when revisional power is exercised as to whether, the
action was initiated at the instance of interested party or
suo notu. The order passed woul d be within jurisdiction
Thi s exercise of powers is not dependent on the action of
the party concerned. This view expressed in Hardia
Singh’s case (supra) that since action was not initiated by
the conpetent party concerned the sanme could not be
treated valid exercise of jurisdiction under Section 69 of
the Act, reproduced above, is not tenable in law. Even if
the action was taken by a party who was not aggrieved,
in other words not a person conpetent, the exercise of
powers in nodifying, annulling or revising the order of
the subordinate authority will not be w thout
jurisdiction."

The said decision was foll owed by a Division Bench of the Punjab &
Haryana Hi gh Court in Punjab State Handl oom Weavers Apex Soci ety
Ltd. vs. State of Punjab & Ors. [1995 PLJ 546 : 1996-1 PLR (Vol. 112)
83], stating

"A perusal of the above provision shows that the
State CGovernnent as well as the Registrar have been
enpowered to examine the legality or propriety of any
deci sion or order passed by a Society. They can do so
either suo notu or on the application of a party to a
reference. The power is not subject to any provision of

the rules or the bye-laws. It is in the nature of a
supervisory jurisdiction conferred on the governnent and
the Registrar. In the very nature of things where an order

has been passed by the Registrar, the power vests in the
State Covernnent."

The deci sion of the Hi gh Court rests on the latter category of the
deci sions, referred hereinbefore.
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The revisional jurisdiction is akin to the appellate jurisdiction

I n Shankar Ranthandra Abhyankar vs. Krishnaji Dattatraya
Bapat [AIR 1970 SC 1], this Court held :

"It would appear that their l|ordships of the Privy
Council regarded the revisional jurisdiction to be a part
and parcel of the appellate jurisdiction of the Hi gh Court.
This is what was said in Nagendra Nath Dey v. Suresh
Chandra Dey, 59 Ind. App. 283 at p.287=(AIR 1932 PC
165 at p.167):

"There is no definition of appeal in the Code of
Cvil Procedure, but their Lordship have no doubt that
any application by a party to an Appellate Court, asking
it to set aside or revise a decision of a subordinate Court,
is an appeal within the ordinary acceptation of the
term..."
Simlarly in Raja of Rammad v. Kam d Rowt hen and
Os., 53 I'nd App 74=(AIR 1926 PC 22) a civil revision
petition was considered to be an appropriate form of
appeal fromthe judgnent in a suit of small causes nature.
A full bench of the Madras Hi gh Court in P.P.P
Chi danmbara Nadar v. C/P. A Rama Nadar and Os.
A l.R 1937 Mad. 385 had to deci de whether with
reference to Article 182(2) of the Limtation Act, 1908
the term "appeal" was used in a restrictive sense so as to
exclude revision petitions and the expression "appell ate
court” was to be confined to a court exercising appellate,
as opposed to, revisional powers. After an exhaustive
exam nation of the case |l aw including the decisions of
the Privy Council mentioned above the full bench
expressed the view that Article 182(2) applied to civi
revisions as well and not only to appeals in the narrow
sense of that termas used in the Cvil Procedure Code. In
Secretary of State for Indiain Council v. British India
St eam Navi gati on Conpany (1911) 13 Cal LJ. 90 and
order passed by the H gh Court in exercise of its
revi sional jurisdiction under Section 115, Code of "G vi
Procedure, was held to be an order rmade or passed in
appeal within the nmeaning of Section 39 of the Letters
Pat ent, Mookerji, J., who delivered the judgnent of the
di vi si on bench referred to the observati ons of Lord
Westbury in Attorney General v. Sillem (1864) 10 HLC
704 and of Subramania Ayyar, J., in Chappan v. Midin
(1898) ILR 22 Mad. 68 at p.80 (FB) on the true nature of
the right of appeal. Such a right was one of entering a
superior Court and invoking its aid and interposition to
redress the error of the court below. Two things which
were required to constitute appellate jurisdiction were'the
exi stence of the relation of superior and inferior Court
and the power on the part of the forner to review
decisions of the latter. In the well known work of Story
on Constitution (of United States) vol. 2, Article 1761, it
is stated that the essential criterion of appellate
jurisdiction is that it revises and corrects the proceedings
in a cause already instituted and does not create that
cause. The appellate jurisdiction may be exercised in a
variety of forms and, indeed, in any formin which the
| egi sl ature may choose to prescribe. According to Article
1762 the nost usual nodes of exercising appellate
jurisdiction, at |east those which are nbst known in the
United States, are by a wit of error, or by an appeal, or
by sone process of renmpval of a suit froman inferior
tribunal. An appeal is a process of civil law origin and
renoves a cause, entirely subjecting the fact as well as
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the law, to a review and a retrial. Awit of error is a
process of conmon law origin, and it renobves nothing

for re-examination but the law. The forner node is

usual |y adopted in cases of equity and admiralty
jurisdiction; the latter, in suits at common law tried by a

jury.”

Provi sions for appeal or revision provide for statutory remedies. The
Appel l ate Authority or the Revisional Authority can exercise its appellate or
revi sional jurisdiction provided it would be maintainable in |aw

We have noticed hereinbefore the provisions of the Punjab Co-
operative Societies Act and Haryana Act. Relevant provisions of Haryana
Act are sonmewhat different fromthe Punjab Act. Under the Haryana Act, an
appeal and revision is maintainable froman Award nmade by an Arbitrator
appointed in ternms of Section 102 of the Act. The party to a reference under
Section 102 would nmean a party to arbitration for reference. Section 103
provi des for an appeal from an award which may be passed by the Arbitrator
appointed in terns of Section 103 of the Act. The party to reference under
Section 102 woul d mean a party to arbitration for reference. Section 103
provi des for an appeal froman Award, whi ch nmay be passed by the
Arbitrator appointed in terns-of Section 103 of the Act. It does not appear
that there exists a simlar provision in the Punjab Act. Another difference of
significance between the two Acts is that whereas an appeal against an order
passed by the Additional Registrar under the Punjab Act is maintainable
before the Registrar, under the Haryana Act it would be maintainable only
before the State Governnent. Revisional power under the Punjab Act is
vested both in the Registrar as al so the State Governnent, whereas under the
Haryana Act the revisional power is vested only in the State CGovernnent.

The State cannot exercise its revisional jurisdiction if an appeal lies
before it. |If an appeal lies, a revision would not lie. Admttedly, the 3rd
respondent preferred an appeal before the Registrar. ' Such an appeal was
purported to have been filed from an order passed by the Board. The 3rd
respondent did not invoke the provision for arbitration. W have noticed
her ei nbefore that the disputes and differences between the Society and an
enpl oyee is referable to arbitration in terns of Section 102 of the Haryana
Act. An appeal is nmintainable against an award of the Arbitrator before the
State. On this ground alone the revision petition was not naintainable.
Faced with such a situation, M. Gupta contended that no appeal was
mai nt ai nabl e before the Registrar. The said contention of M. Gupta cannot
be accepted for nore than one reason. The 3rd respondent hinsel f took
recourse to the said renedy. Having taken recourse to the said renedy and
havi ng hi nsel f invoked Appellate jurisdiction before the Registrar, it does
not lie in his nouth to contend that no appeal was maintainable. Before the
revi sional authority he primarily questioned the order passed by the
di sciplinary Authority, as also order passed by the Appellate Authority. "It
had never been the contention of the 3rd respondent that the revision
application was filed by himdirectly against the order passed by the Board
of Directors. No revision application would have even then been
mai ntai nable. Even if it would be so, the appellant herein was entitled to
rai se the contention that having regard to the provisions of Section 102 of
the Haryana Act, an appeal or a revision was not maintainable. It is now
wel |l settled that if an appeal lies, the revisional jurisdiction could not be
exercised. {See A.M Chengal varoya Chetty vs. The Col | ector of
Madras & Ors. [AIR 1965 Mad. 376].}

If the revision application was not nmintainable, a fortiori suo motu
power could not also be exercised. Even otherwise if suo motu power is to
be exercised, it has to be stated so. In Ms. DN Roy & Os. vs. State of
Bihar & Os. [AIR 1971 SC 1045], this Court opined

"It is true that the order in question also refers to
"all other powers enabling in this behalf". But inits
return to the wit petition the Central CGovernnent did not
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pl ead that the inpugned order was passed in exercise of
its suo noto powers. W agree that if the exercise of a
power can be traced to an existing power even though
that power was not purported to have been exerci sed,
under certain circunmstances, the exercise of the power
can be upheld on the strength of an undiscl osed but
undoubt ed power. But in this case the difficulty is that at
no stage the Central Governnent intinmated to the
appel lant that it was exercising its suo noto power. At al
stages it purported to act under Rules 54 and 55 of the
M neral Concession Rules, 1960. If the Centra
CGovernment wanted to exercise its suo noto power it
shoul d have intimated that fact as well as the grounds on
which it proposed exercise that power to the appell ant
gi ven him an opportunity to show cause agai nst the
exerci se of suo noto power as well as against the
grounds on which it wanted to exercise its power. Quite
clearly the Central Governnent had not given himthat
opportunity. The Hi gh Court thought that as the Centra
CGovernment had not only intinmated to the appellant the
grounds nentioned in the application made by the 5th
respondent but al so the conments of the State
CGovernment, the appel l'ant had adequate Opportunity to
put forward his case. This conclusion in our judgnent is
untenable. At no stage the appellant was infornmed that
the Central Governnent proposed to exercise its suo
not o power and asked himto show cause against the
exerci se of such a power. Failure of the Centra
Government to do so, in our opinion, vitiates the
i mpugned order."

(Enmphasi s suppl i ed)

We, therefore, are of the opinion that the order of the state
Gover nment havi ng been passed without jurisdiction was a coram non
judice. {See MD, Arny Wl fare Housing O ganisation vs. Sumanga
Services (P) Ltd. [(2004) 9 SCC 619], Zahira Habi bul'l ah, Shei kh & Anr.
vs. State of GQujarat & Ors. [(2004) 4 SCC 158], Harshad Chinman La
Modi vs. DLF Universal Ltd. & Anr. [(2005) 7 SCC-791] and
Gyanmandi r Mahavi dhyal aya Samity vs. Udailal Jaroli & Anr. [(2005)
10 SCC 603].}

Applicability of doctrine of stare decisis, which M. QGupta persuades
us to accept in view of the decisions of this Court in S. Brahmanand &
Os. vs. KR Mithugopal (Dead) & Os. [(2005) 12 SCC 764] and Shr
Sant Sadguru Janardan Swani (Mingiri Mharaj) Sahakari Dugdha
Ut padak Sanstha & Anr. vs. State of Miharashtra & O's. [(2001) 8 SCC
509], also is not applicable.

In those decisions it has been held that if the decisions which were
operating for a long tine should not be disturbed, “unl ess shown pal pably
wong. W have noticed hereinbefore that the Punjab Act and Haryana Act
are not in pari materia. They contain different provisions. /The purport and
object of the revisional jurisdiction of the State Governnment under the
Haryana Act is in effect and substance are different fromthose of the Punjab
Act .

Furthernore, the doctrine of stare decisis does not contain an
inflexible rule. In State of Maharashtra vs. Mlind & Os. [(2001) 1 SCC
4], a Constitution Bench of this Court opined

" The rule of stare decisis is not inflexible so as to
preclude a departure therefromin any case but its
application depends on facts and circunstances of each
case. It is good to proceed from precedent to precedent
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but it is earlier the better to give quietus to the incorrect
one by annulling it to avoid repetition or perpetuation of
injustice, hardship and anything ex facie illegal, nore
particularly when a precedent runs counter to the
provi sions of the Constitution. The first two decisions
were rendered w thout having the benefit of the decisions
of this Court, that too concerning the interpretation of the
provi sions of the Constitution. The renmi ning deci sions
were contrary to the law laid down by this Court. This
Court in Maktul v. Manbhari adopting the statenent of
l aw found in Hal sbury and Corpus Juris Secundum
observed thus:
"But the suprene appellate court will not
shirk fromoverruling a decision, or series of
deci si ons, which establish a doctrine plainly
outside the statute and outside the comon | aw,
when no title and no contract will be shaken, no
persons can conplain, and no general course of
dealing be altered by the renedy of a m stake."
(From Hal sbury)

"Previ ous deci-sions shoul d not be followed
to the extent that grievous wong nay result; and,
accordingly, the courts ordinarily will not adhere
to arule or principle established by previous
deci si ons which they are convinced is erroneous.
The rule of stare decisis is not so inperative or
inflexible as to preclude a departure therefromin
any case, but its application nust be determned in
each case by the discretion of the court, and
previ ous deci sions should not be followed tothe
extent that error may be perpetuated and grievous
wong may result."

(From Cor pus Juris Secundum)"

[ See also State of CGujarat vs.  Mrzapur Mti Kureshi Kassab
Jamat and Others [(2005) 8 SCC 534]

For the reasons aforenentioned we are of the opinion that the Hi gh
Court was not correct in holding that the State of 'Haryana was entitled to
exercise its revisional jurisdiction.in the facts of the present case.

The question whi ch, however, arises is whether this Court shall nould
the relief. W have been taken to the nerit of the matter. W are satisfied
that the H gh Court was right in opining

"...The petitioner has been facing the departnenta
proceedi ngs since 1996. Even otherwise, it is to be
noticed that FIR regi stered against the petitioner has been
quashed by this Court in Cl. Msc. 144 of 2001 in its
order dated 11.05.2001. The petitioner has not cared to
chal | enge the aforesaid order before the Suprene Court.

In such circunstances, it would be wholly inequitable at
this stage to renand the matter back to the enquiry
officer. M. Mlik, then submtted that even if enquiry
proceedi ngs are to be quashed, the Respondents coul d not
have been directed to be re-instated in service with full
back wages. Respondent No.3 had hinself stated that he
had got a nmuch better job with better enolunents, status
and sal ary. Learned Counsel for Respondent No.3 has,
however, pointed out that on getting the aforesaid job, he
had submitted the resignation to the Managi ng Director

of the petitioner. The sanme was rejected, as such
Respondent No.3 was not able to accept the job."

It was also held that the inquiry was not properly conducted.
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The 3rd respondent has already joined his services pursuant to the
judgrment of the High Court. He, in the neanwhile, has al so superannuated.
The questions as to whether during the interregnum he had been gainfully
enpl oyed or not; or his resignation was rightly refused to be accepted and
despite subm ssion of resignation, he did not, in fact, get a job and never
j oined anywhere el se, should, in our opinion, be determ ned by an
appropriate authority. W, therefore, in exercise of our jurisdiction under
Article 142 of the Constitution of India direct that the Registrar of Co-
operative Societies should arbitrate in the matter and exercise its jurisdiction
under Section 102 of the Haryana Act, as if the 3rd respondent has invoked
the said jurisdiction. The parties hereto shall file their respective documents
before the Registrar within four weeks fromthe date. The Registrar shall fix
a date of hearing and intimate the same to the parties, on which date they
may produce their wi tnesses before him The 3rd respondent will be entitled
to exam ne hinself as a witness.

The Regi strar shall consider the matter afresh without in any way
bei ng i nfluenced by the report of the Enquiry O ficer, the appellate order
passed by the Additional Registrar or the revisional order passed by the
State. The Registrar, Co-operative Societies is requested to nake an Award
within eight weeks fromthe date of entering into the reference. W
furthernmore direct that irrespective of the result of the dispute between the
appel  ant and the 3rd respondent, no recovery shall be effected fromthe 3rd
respondent in respect of any salary or emolunents paid to himduring the
period from 1.10.2005 to 30.6.2006 when he joined his services pursuant to
the order of the H gh Court and date of ‘his superannuation

Thi s appeal is allowed wth the aforenentioned observati ons and
directions. However, in the facts and circunstances of the case, the parties
shal | pay and hear their own costs.




